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CUMULATIVE LIST OF CASES 
DISPOSED OF WITHOUT OPINION 


No. 44358: Uher v. State. Motion of appellant to 
dismiss appeal sustained; appeal dismissed. 

No. 82-492: State v. Leviston. Motion of court- 
appointed counsel for leave to withdraw appearance 
sustained; judgment affirmed; see Rule 3B(4). 

No. 82-598: Reichenberg v. Board of Education. 
Motion of appellant to dismiss appeal sustained; 
each party to pay own costs. 

No. 82-624: Muhlbach v. Muhlbach. Affirmed as 
modified by order of the court. 

No. 82-671: In re 1981-82 County Tax Levy, Sayers 
v. County Board of Equal. Motion of appellee for 
summary dismissal sustained; judgment affirmed; 
see Rule 7B(1). 

No. 82-757: Phillips v. Phillips. Motion of appel- 
lee for summary affirmance sustained; judgment 
affirmed; see Rule 7B(2). 

No. 82-779: Zyblut v. Davis. Motion of appellee 
for summary affirmance sustained; judgment af- 
firmed; see Rule 7B(2). 

No. 82-805: State v. Jacobson. Motion of court- 
appointed counsel for leave to withdraw appearance 
sustained; judgment affirmed; see Rule 3B(4). 

No. 82-810: State ex rel. NSBA v. Rudd. Judg- 
ment of censure and judgment of probation. 

No. 82-838: State ex rel. NSBA v. Haney. Order 
of disbarment entered. 

No. 83-005: State v. Hill. Motion of court-— 
appointed counsel for leave to withdraw appearance 
sustained; judgment affirmed; see Rule 3B(4). 

No. 83-022: State v. Henderson. Motion of appel- 
lant to dismiss appeal sustained; appeal dismissed 
at costs of appellant. 

No. 83-059: Herda v. Herda. By order of the 
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court, appeal dismissed for lack of jurisdiction. 

No. 838-072: Lincoln Bank East v. Medic-aides, 
Inc. Stipulation allowed; appeal dismissed at costs 
of appellant. 

No. 838-075: Benson v. Hinn. Stipulation allowed; 
appeal dismissed at costs of appellant. 

No. 83-097: Lincoln City Employees Union v. City 
of Lincoln. Motion of appellant to dismiss appeal 
sustained; appeal dismissed. 

No. 83-114: State v. Green. Motion of court- 
appointed counsel for leave to withdraw appearance 
sustained; judgment affirmed; see Rule 3B(4). 

No. 83-115: State v. Haynes. Motion of appellee 
to dismiss appeal sustained; appeal dismissed. 

No. 83-141: Foreman v. Foreman. Motion of ap- 
pellant to dismiss appeal sustained; appeal dis- 
missed at costs of appellant. 

No. 83-153: State v. Eagle Deer. Judgment af- 
firmed; see Rule 7A. 

No. 83-154: Isherwood v. Isherwood. Affirmed as 
modified by order of the court. 

No. 83-159: State v. Billingsley. Motion of court- 
appointed counsel for leave to withdraw appearance 
sustained; judgment affirmed; see Rule 3B. 

No. 838-171: State v. Thomas. Motion of court- 
appointed counsel for leave to withdraw appearance 
sustained; judgment affirmed; see Rule 3B. 

No. 83-178: Iverson v. Peterson. Motion of appel- 
lee for summary affirmance sustained; judgment 
affirmed; see Rule 7B(2). 

Nos. 83-180, 83-181: State v. Everett. Judgment 
affirmed; see Rule 7A. 

No. 83-182: State v. Cantillo. Motion of appellant 
to dismiss appeal with prejudice sustained; appeal 
dismissed at costs of appellant. 

No. 83-185: State v. Bean. Motion of court- 
appointed counsel for leave to withdraw appearance 
sustained; judgment affirmed; see Rule 3B(4). 

No. 83-204: State ex rel. Condon v. Black. Stipu- 
lation allowed; appeal dismissed. 
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No. 83-209: State v. Rolling. Motion of appellee 
for summary affirmance sustained; judgment af- 
firmed; see Rule 7B(2). 

No. 83-210: State v. Hager. Judgment affirmed; 
see Rule 7A. 

No. 83-221: Owings v. Owings. Motion of appel- 
lant to dismiss appeal sustained; appeal dismissed. 

No. 83-230: State v. Maxey. Affirmed; see Rule 
7A. 

No. 83-238: State v. Brooks. Motion of court- 
appointed counsel for leave to withdraw appearance 
sustained; judgment affirmed; see Rule 3B(4). 

No. 83-239: Heemstra v. Heemstra. Motion of ap- 
pellant to dismiss appeal sustained; appeal dis- 
missed. 

No. 83-243: State v. Ganote. Judgment affirmed; 
see Rule 7A. 

No. 83-247: State v. White. Motion of court- 
appointed counsel for leave to withdraw appearance 
sustained; judgment affirmed; see Rule 3B(4). 

No. 83-250: Phillips v. Allstate Insurance Co. Mo- 
tion of appellee for summary dismissal sustained; 
see Rule 7B(1). 

No. 83-257: Peterson v. Lincoln Production Credit 
Assoc. Stipulation allowed; appeal dismissed. 

No. 83-261: In re App. Northwestern Bell Tele- 
phone Co. Motion of appellant to dismiss appeal 
sustained; appeal dismissed at costs of appellant. 

No. 83-273: Commerce Savings Lincoln, Inc. v. 
West ‘‘O”’ Retail Shops. Motion of appellant to dis- 
miss appeal sustained; appeal dismissed at costs of 
appellant. Motion of appellant for return of cash de- 
posit overruled without prejudice to making applica- 
tion in the District Court after the mandate has been 
issued in this case. Motion of appellant for return of 
docket fee overruled for the reason that the statute 
prohibits the return. 

No. 83-280: Union Bank and Trust Co. v. Tune. 
Motion of appellee for summary affirmance sus- 
tained; judgment affirmed; see Rule 7B(2). 
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No. 838-284: Bartlett v. Bartlett. Affirmed as 
modified by order of the court. 

No. 83-287: Kurtzer v. Reardon. Motion of appel- 
lee for summary affirmance sustained; judgment 
affirmed; see Rule 7B(2). 

Nos. 83-289, 83-290: State v. Edwards. Judgment 
affirmed; see Rule 7A. 

No. 838-300: Cornhusker Casualty Co. v. Janzen. 
Stipulation allowed; appeal dismissed at costs of ap- 
pellant. 

No. 83-301: Gerdes v. Gerdes. Affirmed as modi- 
fied by order of the court. 

No. 88-306: State v. Miller. Motion of court- 
appointed counsel for leave to withdraw appearance 
sustained; judgment affirmed; see Rule 3B(4). 

No. 83-312: State v. Coffin. Judgment affirmed; 
see Rule 7A. 

No. 88-317: State v. Kilgore. Motion of court- 
appointed counsel for leave to withdraw appearance 
sustained; judgment affirmed; see Rule 3B(4). 

No. 838-321: Pratt v. Graham. Stipulation al- 
lowed; appeal dismissed. 

No. 83-333: State v. Miller. Motion of court- 
appointed counsel for leave to withdraw appearance 
sustained; judgment affirmed; see Rule 3B(4). 

No. 83-334: State v. Turnage. Motion of court- 
appointed counsel for leave to withdraw appearance 
sustained; judgment affirmed; see Rule 3B(4). 

No. 83-336: State v. Schriner. Judgment af- 
firmed; see Rule 7A. 

No. 83-341: State v. Brockman. Motion of court- 
appointed counsel for leave to withdraw appearance 
sustained; judgment affirmed; see Rule 3B(4). 

No. 83-343: State v. Ernest. Motion of court- 
appointed counsel for leave to withdraw appearance 
sustained; judgment affirmed; see Rule 3B. 

Nos. 83-349, 83-350: State v. Scott. Motion of ap- 
pellee for summary affirmance sustained; judgment 
affirmed; see Rule 7B(2). 

Nos. 838-352, 83-385: State v. Spale. Motion of 
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court-appointed counsel for leave to withdraw ap- 
pearance sustained; judgment affirmed; see Rule 
3B(4). 

No. 83-353: Adams v. City of Omaha. Motion of 
appellants to dismiss appeal sustained; appeal dis- 
missed at costs of appellants. 

Nos. 83-357, 83-858: State v. James. Affirmed; 
see Rule 7A. 

No. 83-362: State v. Sherrod. Motion of court- 
appointed counsel for leave to withdraw appearance 
sustained; judgment affirmed; see Rule 3B. 

No. 83-363: State v. Nielsen. Motion of appellee 
for summary affirmance sustained; judgment af- 
firmed; see Rule 7B(2). 

No. 83-365: State v. Kallso. Judgment affirmed; 
see Rule 7A. 

No. 83-369: State ex rel. Douglas v. Good-Life 
Pentecostal Church of York. Motion of appellee for 
summary dismissal sustained; see Rule 7B(1). 

No. 83-378: State v. Garner. Motion of appellant 
to dismiss appeal sustained; appeal dismissed. 

No. 83-397: Bass v. Dalton. Appeal dismissed as 
premature; see Rule 7A. 

No. 83-404: State v. Davis. Motion of court- 
appointed counsel for leave to withdraw appearance 
sustained; judgment affirmed; see Rule 3B(4). 

No. 83-408: State v. Pokorney. Stipulation al- 
lowed; appeal dismissed. 

No. 83-413: Wiseman v. Wiseman. Affirmed as 
modified by order of the court. 

No. 83-414: Shaw v. Shaw. Affirmed as modified 
by order of the court. 

No. 83-415: State v. Kaufman. Motion of appellee 
for summary affirmance sustained; judgment af- 
firmed; see Rule 7B(2). 

No. 83-416: Raymond v. Barnett. Stipulation al- 
lowed; appeal dismissed. 

No. 83-418: State v. McDonald. Motion of court- 
appointed counsel for leave to withdraw appearance 
sustained; judgment affirmed; see Rule 3B(4). 
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» No. 83-425: State v. Burley. Affirmed; see Rule 
7A. 

No. 83-430: Carlson v. Vosik. Stipulation al- 
lowed; appeal dismissed at costs of appellant. 

No. 83-4386: Kole v. City of Lincoln. Dismissed for 
failure to file briefs. 

No. 83-443: In re Estate of Markus, Markus v. 
Stengel. Motion of appellant to dismiss appeal sus- 
tained; appeal dismissed at costs of appellant. 

No. 83-447: State v. Hallowell. Motion of court- 
appointed counsel for leave to withdraw appearance 
sustained; judgment affirmed; see Rule 3B(4). 

No. 83-449: State v. Christensen. Motion of court- 
appointed counsel for leave to withdraw appearance 
sustained; judgment affirmed; see Rule 3B(4). 

No. 83-450: State v. Montgomery. Motion of 
court-appointed counsel for leave to withdraw ap- 
pearance sustained;: judgment affirmed; see Rule 
3B(4). 

No. 83-452: Trailmobile, Inc. v. Utility Midwest 
Trailer Sales, Inc. Stipulation allowed; appeal dis- 
missed. 

No. 83-455: Brown v. Thurston. Stipulation al- 
lowed; appeal dismissed; each party to pay own 
costs. 

No. 83-462: State v. Carr. Motion of appellant to 
dismiss appeal sustained; appeal dismissed. 

No. 83-473: Doremus v. Doremus. Stipulation al- 
lowed; appeal dismissed. 

No. 83-475: Reeves v. Yeaman. Stipulation al- 
lowed; appeal dismissed with prejudice. 

No. 83-479: State v. Prichard. Affirmed; see 
Rule 7A. 

No. 83-480: Hallett v. George A. Hormel & Co. 
Stipulation allowed; appeal and appeal on cross- 
appeal dismissed; each party to pay own costs. 

No. 83-483: State v. Karnes. Motion of court- 
appointed counsel for leave to withdraw appearance 
sustained; judgment affirmed; see Rule 3B(4). 

No. 83-484: Garrett v. Peterson. Motion of appel- 
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lee for summary affirmance sustained; judgment 
affirmed; see Rule 7B(2). 

No. 83-491: State v. Cluck. Motion of appellant to 
dismiss appeal sustained; appeal dismissed. 

No. 83-499: Himes v. Carter. Judgment vacated; 
case remanded by order of the court. 

No. 83-500: Nebraska Mutual Insurance Co. v. 
First National Bank & Trust Co. Motion of appel- 
lant to dismiss appeal sustained; appeal dismissed 
at costs of appellant. 

No. 83-502: State v. Kramer. Motion of court- 
appointed counsel for leave to withdraw appearance 
sustained; judgment affirmed; see Rule 3B. 

No. 83-512: Murphy v. Murphy. Affirmed as 
modified by order of the court. 

No. 83-515: State v. Detweiler. Affirmed; see 
Rule 7A. 

No. 83-523: Peeks v. Cook. Motion of appellant to 
dismiss appeal sustained; appeal dismissed with 
prejudice at costs of appellant. 

No. 83-524: Griffin v. Vandersnick. Motion of ap- 
pellant to dismiss appeal sustained; appeal dis- 
missed at costs of appellant. 

No. 83-527: O’Neill Production Credit Assoc. v. 
Shald. Motion of appellant to dismiss appeal sus- 
tained; appeal dismissed. 

No. 83-531: State v. Teer. Motion of court- 
appointed counsel for leave to withdraw appearance 
sustained; judgment affirmed; see Rule 3B. 

No. 83-532: T-V Transmission, Inc. v. County 
Board of Equalization. Motion of appellant to dis- 
miss appeal sustained; appeal dismissed at costs of 
appellant. 

No. 83-536: State v. Martenson. Affirmed; see 
Rule 7A. 

No. 83-541: Kauffman v. Kauffman. Affirmed as 
modified by order of the court. 

No. 83-545: Jandl v. Jones. Stipulation allowed; 
appeal dismissed. 

No. 83-557: State v. Manning. Motion of court- 
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appointed counsel for leave to withdraw appearance 
sustained; judgment affirmed; see Rule 3B. 

No. 83-560: Schmale v. Schmale. Motion of ap- 
pellant to dismiss appeal sustained; appeal dis- 
missed at costs of appellant. 

No. 83-568: Keystone Ranch Co. v. Nebraska Pub- 
lic Power & Irrigation District. Motion of appellees 
for summary dismissal sustained; see Rule 7B(1). 

No. 83-574: Bredfeldt v. Graves. Stipulation al- 
lowed; appeal dismissed. 

No. 83-575: Schieffer v. Schieffer. Stipulation al- 
lowed; appeal dismissed. 

No. 83-578: State v. Sims. Motion of appellant to 
dismiss appeal sustained; appeal dismissed. 

No. 83-611: State v. Montgomery. Motion of 
court-appointed counsel for leave to withdraw ap- 
pearance sustained; judgment affirmed; see Rule 
3B. 

No. 83-614: Haskell v. Haskell. Motion of appel- 
lant to dismiss appeal sustained; appeal dismissed. 

No. 83-620: Gritzfeld v. Sears, Roebuck & Co. Mo- 
tion of appellant to dismiss appeal sustained; appeal 
dismissed. 

No. 83-640: Markise v. B Enterprises, Inc. Mo- 
tion of appellant to dismiss appeal sustained; appeal 
dismissed. 

No. 83-656: State of Iowa Dept. of Social Services 
v. Lehman. Affirmed as modified by order of the 
court. 

No. 83-657: Brungardt v. Great Plains Insurance 
Co. Motion of appellant to dismiss appeal sus- 
tained; appeal dismissed. 

No. 83-658: Erickson v. Sands. Motion of appel- 
lant to dismiss appeal sustained; appeal dismissed. 

No. 83-668: Murphy v. Urbanek. Motion of appel- 
lant to dismiss appeal sustained; appeal dismissed. 

No. 83-671: Anderson v. State Dept. of Roads. Af- 
firmed as modified by order of the court. 

No. 83-687: Modern Farm Equipment Corp. v. 
Reimann. Motion of appellant to dismiss appeal 
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sustained; appeal dismissed. 

No. 83-706: Occidental Savings and Loan Assoc. v. 
Bruner. Motion of appellee for SumUHaLY dismissal 
sustained; see Rule 7B(1). 

No. 83-729: Seamark v. City of Lincoln. Stipula- 
tion allowed; appeal dismissed. 

No. 83-735: Anderson v. Anderson. Affirmed as 
modified by order of the court. 

No. 83-752: Napue v. Napue. Stipulation allowed; 
appeal dismissed. 

No. 83-787: Fecht v. Milligan Grain Co. Stipu- 
lation allowed; appeal dismissed. 

No. 83-794: Tim Thunn Construction v. Budin. 
Stipulation allowed; appeal dismissed. 

No. 83-799: Burgess v. Marathon Realty Corp. 
Stipulation allowed; appeal dismissed. 

No. 83-817: SID No. 103 v. Dain, Kalman & Quail. 
Motion of appellant to dismiss appeal sustained; ap- 
peal dismissed. 

No. 83-830: Bordovsky v. Bordovsky. Affirmed 
as modified by order of the court. 


CASES DETERMINED 


IN THE 


SUPREME COURT OF NEBRASKA 


UNITED WAY OF THE MIDLANDS, APPELLEE, V. DOUGLAS 
COUNTY BOARD OF EQUALIZATION, DOUGLAS COUNTY, 
NEBRASKA, APPELLANT. 
337 N.W.2d 103 


Filed July 29, 1983. No. 81-766. 


Taxation: Charities. Property is not used for financial gain or 
profit to either the owner or user if no part of the income from it is 
distributed to the owner's or user’s members, directors, or officers, 
or to private individuals. 

: Concurrent ownership and use of property in a sin- 
gle entity is not required in order for property to qualify for a 
charitable exemption from taxation. 

H Lease of property to a charitable organization by 
a charitable organization for substantially less than its fair rental 
value is a use of the property for a charitable purpose. 

: Vacant space in property owned by a charitable 
organization is exempt from taxation if it is intended for a charita- 
ble use, the dominant use of the property as a whole is for exempt 
purposes, and the conditions under which it is held preclude its use 
for commercial purposes. 


Appeal from the District Court for Douglas County: 


D. Nick CAPORALE, Judge. Affirmed. 


Donald L. Knowles, Douglas County Attorney, and 
Rockford G. Meyer, for appellant. 


Norman H. Wright of Fraser, Stryker, Veach, 
Vaughn, Meusey, Olson, Boyer & Bloch, P.C., for ap- 


pellee. 


KRIvosHA, C.J., BOSLAUGH, McCown, WHITE, and 


HastTInGs, JJ., and Moran, D.J. 


Moran, D.J. 
The Douglas County Board of Equalization ap- 


(1) 
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peals the District Court’s decree determining that 
real estate owned by United Way of the Midlands 
was exempt from taxation for the year 1979. We af- 
firm. 
At trial the facts were stipulated. The pertinent 
portions of the stipulation are: United Way is a non- 
profit, charitable organization as defined by the laws 
of Nebraska and the United States. It owns real es- 
tate in Omaha known as the A. C. Nelson Center for 
Community Services. United Way acquired the 
property with donated funds subject to certain terms 
and conditions, including one condition that prohibits 
the building from being used for commercial pur- 
poses. The building contains approximately 27,704 
square feet of space. In 1978 United Way leased 
5,256 square feet of space in separate leases to 
Omaha Council of Campfire Girls and Greater 
Omaha Community Action. These organizations are 
recognized as nonprofit, charitable organizations un- 
der the laws of Nebraska and the United States. 
The lease rental was $3 a square foot which was 
about one-half the fair market rental value for 
similarly constructed and situated properties. The 
lease obligated United Way to provide air condi- 
tioning, heat, water, janitor and elevator service, 
and repainting for the leased space. Gross rental 
income in 1978 was $20,008. The cost of services 
United Way was obligated to furnish for the leased 
space was $11,600. United Way occupied and used 
14,948 square feet of space for its charitable pur- 
poses. It had 6,258 square feet of vacant space 
which it held for lease to charitable or nonprofit 
agencies as required by a condition of the grant. 
The remaining 1,250 square feet was common area. 
The board of equalization determined that the 
space United Way used for its charitable purposes 
was exempt from taxation and that the portions of 
the property attributable to the leased space and the 
vacant space were subject to real property taxation 
as recommended by the county assessor. The par- 
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ties did not dispute the exemption of the common 
area. The District Court decreed that all the prop- 
erty was exempt from taxation. 

Neb. Const. art. VIII, § 2, states in pertinent part: 
“The Legislature by general law may exempt... 
property owned and used exclusively for educa- 
tional, religious, charitable, or cemetery purposes, 
when such property is not owned or used for finan- 
cial gain or profit to either the owner or user.”’ 

In Neb. Rev. Stat. § 77-202 (Reissue 1976) the Leg- 
islature by general law declared such property ex- 
empt from taxation, using the precise language 
found in the Constitution. 

Statutes exempting property from taxation are to 
be strictly construed, and the burden of proving the 
right to exemption is upon the claimant. Lincoln 
Woman’s Club v. City of Lincoln, 178 Neb. 357, 133 
N.W.2d 455 (1965). This does not mean that there 
should not be a liberal construction of the language 
used in order to carry out the expressed intention of 
the fundamental lawmakers and the Legislature, 
but, rather, that the property which is claimed to be 
exempt must come clearly within the provisions 
granting such exemption. Y.M.C.A. of Omaha v. 
Douglas County, 60 Neb. 642, 88 N.W. 924 (1900). 

The policy in providing for tax exemptions for 
charitable uses is based on the principles that tax 
exemptions benefit the public generally and the or- 
ganization performs services which the state is re- 
lieved pro tanto from performing. 84 C.J.S. Taa- 
ation § 215 (1954). See, also, Y.M.C.A. of Omaha v. 
Deuglas County, supra. 

We first deal with the legitimacy of an exemption 
for the space leased to charitable organizations. 

Appellant attempts to dispose of the issue by con- 
tending that since United Way received income from 
the property, it is ‘‘used for financial gain or profit 
to either the owner or the user’’ and therefore fails 
to meet the constitutional and statutory require- 
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ments for exemption from taxation. Brief of Appel- 
lant at 10. 

It is true that in this case the difference between 
rentals received and cost of services furnished by 
United Way was $8,408. However, this does not 
alone disqualify the space from the exemption. See 
House of the Good Shepherd v. Board of Equaliza- 
tion, 113 Neb. 489, 203 N.W. 632 (1925). 

Neb. Rev. Stat. §§ 21-1901 et seq. (Reissue 1977) 
make up the Nebraska Nonprofit Corporation Act. 
Section 21-1901(3) defines a not-for-profit corporation 
as a ‘“‘corporation no-part of the income of which is 
distributable to its members, directors or officers.’’ 
As a Nebraska nonprofit corporation, United Way is 
burdened by that restriction on the distribution of its 
income, and there is no evidence that it has violated 
the statute in that respect. In City of McAllen v. Ev. 
Luth. Good Sam. Soc., 580 8.W.2d 806 (Tex. 1975), the 
court said that the proscription against an institu- 
tion’s realization of ‘‘gain or profit’’ refers to gain or 
profit by private individuals or the accrual of dis- 
tributable profits. 

In Doane College v. County of Saline, 173 Neb. 8, 
112 N.W.2d 248 (1961), the college rented college- 
owned faculty housing to faculty members at fair 
market rental rates. The college credited income 
from rentals after expenses to the endowment fund. 
This court denied exemption from property tax, hav- 
ing determined that the faculty housing was not ex- 
clusively used for educational purposes. However, 
we said that the evidence established that the faculty 
housing units were not owned or used for financial 
gain or profit to either the owner or user. 

From the foregoing we deduce the rule to be that 
property is not used for financial gain or profit to 
either the owner or user if no part of the income 
from the property is distributed to the owner’s or 
user’s members, directors, or officers, or to private 
individuals. Applying the rule to the evidence in 
this case, it is clear that there was no financial 
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gain or profit to either the owner or users of the 
leased space. 

Was the leased space owned and used exclusively 
for charitable purposes? While we have said that it 
is the exclusive use of property that determines its 
exempt status, Nebraska Conf. Assn. Seventh Day 
Adventists v. Bd. of Equalization, 179 Neb. 326, 138 
N.W.2d 455 (1965), the Constitution and statute also 
require that the property be owned for an exempt 
purpose. In our examination of the Constitution and 
the statute, we find no requirement that the owner- 
ship and use must be by the same entity. In fact, 
reference to ‘‘either the owner or user’’ in the last 
part of the sentence of the constitutional provision 
quoted indicates to us that ownership and use may 
be by separate entities. 

In Sisters of Charity, etc. v. County of Bernalillo, 
93 N.M. 42, 596 P.2d 255 (1979), the owner of the 
property, a charitable organization, leased a portion 
of its property to a wholly owned subsidiary which 
was also a charitable organization with the same 
purposes. The court granted exemption from taxes 
under those circumstances. The court said: ‘‘The 
recent trend in the United States is consistent with 
our holding. The notion that ownership and opera- 
tion of the subject property must coincide in a single 
legal entity in order for property to qualify for a 
charitable exemption has been rejected in recent 
years in a number of other jurisdictions.’’ (Cita- 
tions omitted.) Jd. at 45, 596 P.2d at 258. 

Ownership by United Way, a charitable organiza- 
tion, is undisputed; therefore, the ownership test is 
met. 

We have two ‘‘uses’’ in this case: the lessee 
charitable organizations’ use of the leased space and 
United Way’s use of the leased space for income. 
The exclusive use of the space for charitable pur- 
poses by Omaha Council of Campfire Girls and 
Greater Omaha Community Action is not ques- 
tioned. The real issue is whether United Way’s 
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‘‘use’’ of the leased space by leasing it to charitable 
corporations at substantially less than fair market 
rental rates is an exclusive use of that space for 
charitable purposes by United Way. 

There are no Nebraska cases on point. Leases of 
space for business purposes have resulted in a de- 
nial of exemption in such cases as Y.M.C.A. of 
Omaha v. Douglas County, 60 Neb. 642, 83 N.W. 924 
(1900), and Young Men’s Christian Ass’n v. Lancas- 
ter County, 106 Neb. 105, 182 N.W. 593 (1921). How- 
ever, this court has also held inferentially that 
charges to teachers of a percentage of their salaries 
as rent for houses they occupied on or near school 
grounds did not defeat an exemption from taxes, be- 
cause the property was used for school purposes. 
Nebraska Conf. Assn. Seventh Day Adventists v. Bd. 
of Equalization, supra. We determined in that case 
the dominant use of the houses was educational, be- 
cause faculty members were required to live in their 
assigned residences and they used them for student 
meetings and counseling. 

We conclude that the rental agreed to by the par- 
ties in this case shows the use of the property was 
not for a business purpose but, rather, for a charita- 
ble use. The result of the leases was financial as- 
sistance to the charitable organizations, which aided 
them in the performance of their charitable activi- 
ties. 

Exclusive use of property for exempt purposes is 
required, and it has been established in this case. 
That the use is by different entities is of no conse- 
quence. 

The final question is whether the vacant space 
held for lease has exempt status. 

In First Christian Church of Beatrice v. City of 
Beatrice, 39 Neb. 432, 58 N.W. 166 (1894), we held 
that property leased commercially while funds were 
being accumulated for the construction of a church 
edifice did not qualify for tax exemption. We said 
that an intention to use property in the future for an 
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exempt purpose is not a use of the property for re- 
ligious purposes. This case is still the law on the 
facts presented. In the case before us, a condition 
of United Way’s grant prohibits the use of the build- 
ing for commercial purposes. The grant also re- 
quires United Way to lease space only to charitable 
or nonprofit organizations. The facts here are simi- 
lar to the not unusual situation of unused rooms ina 
charitable hospital or in the dormitory of an educa- 
tional institution. Oftentimes a qualified  or- 
ganization acquires or maintains building space in 
reasonable anticipation of full occupancy for an ex- 
empt purpose but cannot do so because of economic 
conditions or other legitimate reasons. 

Here, the dominant use of the building as a whole 
is for charitable purposes. That, coupled with the 
conditions of the grant under which it is held, makes 
United Way’s use of the vacant space exclusively for 
charitable purposes. 

While there are no cases on point, our holding is 
consistent with Lincoln Woman’s Club v. City of Lin- 
coln, 178 Neb. 357, 183 N.W.2d 455 (1965), where we 
allowed an exemption although a building was not 
used for exempt purposes full time. See, also, 
Academy of the Sacred Heart v. Irey, 51 Neb. 755, 71 
N.W. 752 (1897). 

AFFIRMED. 
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IN RE APPLICATIONS OF NEBRASKA PUBLIC POWER 
DISTRICT. 

NEBRASKA PUBLIC POWER DISTRICT, APPELLEE, V. 
NEBRASKA SAFE EXNERGY ALTERNATIVES, INC., ET AL., 
APPELLANTS, 

NEBRASKA E,XLECTRIC GENERATION AND TRANSMISSION 
COOPERATIVE, INC., INTERVENOR-APPELLEE. 

337 N.W.2d 107 


Filed July 29, 1983. No. 82-326. 


1. Nebraska Power Review Board: Appeal and Error. Upon review 
of an order of the Nebraska Power Review Board, this court is 


guided by the rule that determination of what is consistent with the 
public convenience and necessity is a question of fact peculiarly for 


the determination of the board. This court may question only 
whether the board acted within the scope of its authority and if the 
order complained of is supported by the evidence and is reasonable 


and not arbitrarily made. 


2. Nebraska Power Review Board: Words and Phrases. The word 


‘“‘may,"’ as used in rule 28 of the Revised Rules of Practice and Pro- 


cedure of the Nebraska Power Review Board (1975), relating to the 


conducting of an investigation by such board on its own motion, 
makes such investigation discretionary and not mandatory. 
3. Records: Appeal and Error. Although the Nebraska Power Re- 


view Board may not be required to follow the technical common-law 
rules of evidence in ruling on offered evidence which may possess 


probative value, nonetheless neither that agency on initial hearing 


nor this court on review is required to sift through a voluminous 


record made in a hearing other than the one under consideration to 


determine whether such record contains anything probative of the 


particular issue under consideration. In such case the proponent 


of the evidence is required to index and designate that evidence 
which it feels is relevant in accordance with the rules of the 


agency. 
4. Evidence. As a general rule, evidence presented at a hearing to 


determine what might be in the public interest in one state is not 


necessarily pertinent to a consideration of that issue in another 
state. 
A determination of the relevancy of evidence generally 
rests within the sound discretion of the trial tribunal. 
6. Collateral Estoppel. As a general rule, collateral estoppel may be 
applied if the identical issue was decided in a prior action, there 
was a judgment on the merits which was final, the party against 
whom the rule is to be applied was a party or in privity with a 
party to the prior action, and there was an opportunity to fully and 
fairly litigate the issue in the prior action. 
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7. Statutes: Issue Preclusion. Even though two statutes appear to 
be identical, issues arising under these statutes are not necessarily 
the same so as to give rise to the rule of issue preclusion, because 
the policy under such statutes may be different. 

8. Public Utilities: Proof. What constitutes public convenience and 
necessity is primarily a fact question with a number of im- 
ponderables to be taken into consideration. The facts in each case 
must be separately considered, and from those facts it must be de- 
termined whether public convenience and necessity require a given 
ae service to be performed. 

The grant or denial of an application of a utility 
company, based on public convenience and necessity, by the ad- 
ministrative agency charged with the responsibility for supervising 
such industry requires the exercise of administrative and legisla- 
tive functions. 

10. Issue Preclusion: Proof. For the purposes of invoking the rule of 
issue preclusion, the determination of the public convenience and 
necessity in one state is not an identical issue to a similar determi- 
nation in another state. 


Appeal from the Nebraska Power Review Board. 
Affirmed. 


Jewell, Otte, Gatz & Collins, for appellants. 


Gene D. Watson and John C. McClure, for appellee 
NPPD. 


KrivosHA, C.J., BosLauGH, McCown, WHITE, 
HASTINGS, CAPORALE, and SHANAHAN, JJ. 


HASTINGS, J. 

This litigation originated with the filing by the Ne- 
braska Public Power District (NPPD), a public cor- 
poration and political subdivision of the State of Ne- 
braska, of two applications with the Nebraska 
Power Review Board (Board), requesting authoriza- 
tion to construct a 500 kV transmission line and a 
500/345 kV substation in northeast Nebraska as a 
part of the proposed ‘‘MANDAN Project.’’ 

The ‘MANDAN Project’ is a proposed interna- 
tional and interstate transmission facility which in- 
cludes, in the United States, a transmission line ex- 
tending from the Canadian border that connects to 
substations in North Dakota, South Dakota, and Ne- 
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braska. The line is to connect at the United States- 
Canadian border with a transmission line to be con- 
structed by the Manitoba Hydro-Electric Board of 
Manitoba, Canada. The purpose of the project is to 
allow for a seasonal diversity exchange of electric 
power and energy between summer-peaking utilities 
such as NPPD, on the one hand, and Canadian utili- 
ties, on the other, whose peak demand historically 
has been in the wintertime. Canada’s surplus power 
is hydro generated, a renewable resource with al- 
leged resulting economic cost control for the benefit 
of the applicant’s power and energy customers. 

Protests were filed by the Nebraska Safe Energy 
Alternatives, Inc., and several individuals, claiming 
that the applications for construction of the 
MANDAN Project would not serve the public con- 
venience and necessity; that the construction would 
not be economically feasible and would result in a 
duplicity of services; that the safety of the project 
had not been demonstrated, nor the environmental 
impact established; and that the State of South Da- 
kota had not granted permission to the applicant to 
build the connecting extension of the lines across 
that state. The Nebraska Electric Generation and 
Transmission Cooperative, Inc., was permitted to in- 
tervene in support of the application. 

Following a 2-day evidentiary hearing commenc- 
ing on January 27, 1982, the Board made detailed 
findings which favored the applications, and it ap- 
proved the same. The protestants Nebraska Safe 
Energy Alternatives, Inc., and Howard Wheeler, its 
president, have appealed that decision to this court. 
The errors assigned are: (1) The Board erred in 
refusing to conduct an independent investigation into 
the merits of the proposed project; (2) The Board 
erred in sustaining objections to the offer by the pro- 
testants of certain testimony originally offered be- 
fore the South Dakota Public Utilities Commission 
hearings relating to the ‘‘Mandan Line’ as proposed 
across the State of South Dakota; (3) The Board 
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erred in failing to give full faith and credit to the de- 
cision of the South Dakota Public Utilities Commis- 
sion’s decision, and in determining that the doc- 
trines of collateral estoppel and res judicata as to 
that decision did not apply to the hearing before the 
Board; (4) The Board’s orders of approval are not 
supported by the evidence and are unreasonable and 
arbitrarily made; and (5) The Board has exceeded 
its authority in the manner in which it has acted. 

We will consider the last two assignments of error 
first. Neb. Rev. Stat. § 70-1014 (Reissue 1981) pro- 
vides that, following hearings on applications such 
as these, the Board may approve or deny the appli- 
cations; but before approval may be granted, ‘‘the 
board shall find that the application will serve the 
public convenience and necessity, and that the appli- 
cant can most economically and feasibly supply the 
electric service resulting from the proposed con- 
struction or acquisition, without unnecessary dupli- 
cation of facilities or operations.’’ 

In its orders granting the applications the Board 
found that ‘“‘The proposed ‘MANDAN Project’ will 
serve the public convenience and necessity, and the 
applicant, NPPD can most economically and feasi- 
bly supply the electric service resulting from the 
proposed construction without unnecessary duplica- 
tion of facilities or operations.’’ Clearly, the find- 
ings satisfy the statutory requirements, which quite 
obviously are limited to the public convenience and 
necessity of the citizens of this state. 

Upon review of an order of the Nebraska Power 
Review Board, we are guided by the rule that deter- 
mination of what is consistent with the public con- 
venience and necessity is a question of fact pe- 
culiarly for the determination of the Board. This 
court may question only whether the Board acted 
within the scope of its authority and if the order 
complained of is supported by the evidence and is 
reasonable and not arbitrarily made. Lincoln 
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Electric System v. Terpsma, 207 Neb. 289, 298 
N.W.2d 366 (1980). 

Although not conceding the point, the protestants 
do not seriously argue that the record as made does 
not support the findings and order of the Board. We 
see nothing to be gained by setting forth in detail the 
evidence submitted to the Board. It was peculiar to 
this case and would serve no precedential purposes. 

The Board did find from the evidence that Mani- 
toba Hydro is.an electric utility with increasing 
winter power and energy demands, whereas NPPD 
in the same manner is realistically looking at in- 
creased summer demands. Such demands, the 
Board found, were supported by persuasive evidence 
based on planning and forecasting. The Board de- 
termined that the MANDAN Project would not dupli- 
cate existing facilities. Also examined in detail by 
the Board were the five alternatives proposed by 
NPPD to meet its future needs, including the 
MANDAN Project, oil-fired generation units, coal- 
fired generation units, pumped-hydro storage units, 
and purchased power, and concluded that the 
MANDAN Project would provide the most economi- 
cal alternative, representing a savings to the tax- 
payers of Nebraska of $568 million, in 1980 dollars, 
over the 1987-2005 time frame. 

Suffice it to say, disregarding for the moment the 
excluded testimony, our examination of the record 
leads us to conclude that the evidence supports the 
findings made by the Board and clearly establishes 
that the projects approved by the Board will serve 
the public convenience and necessity, and are 
neither arbitrary nor capricious. 

However, we must now determine whether evi- 
dence excluded by way of the absence of an inde- 
pendent investigation on the part of the Board would 
alter our conclusion. We have no way of knowing 
what evidence such an investigation would disclose, 
and, normally, in the absence of an offer of proof as 
to excluded evidence, no error can be determined. 
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such an investigation was of a mandatory nature so 
as to require us to conclude that its absence per se 
made the action of the Board arbitrary and without 
authority. 

Statutory law makes no provision for such an in- 
vestigation. Rule 28 of the Revised Rules of Prac- 
tice and Procedure of the Nebraska Power Review 
Board (1975) provides in part: ‘‘The Board may at 
any time on its own motion, make a formal or in- 
formal investigation into any matter within its juris- 
diction, or order any hearing which the Board is 
authorized, either by law or inherent power, to con- 
duct. in the event of an investigation, the Board 
may request the attendance of any party. In the 
event of such request... .’’ (Emphasis supplied.) 
Webster’s Third New International Dictionary, Un- 
abridged (1968), defines may as ‘‘2 a : have permis- 
sion to.’’ 

In recent years this court has on occasion been 
asked to construe the meaning of the word may, as 
used in statutes or rules. In State ex rel. Hubbard v. 
Northwaill, 150 Neb. 894, 896-97, 36 N.W.2d 282, 283-84 
(1949), we said: ‘‘The word ‘may’ is used in the 
Statute. The word on its face denotes a discre- 
tionary power in the board... . 


‘|. ‘Without doubt the word ‘‘may’”’ in public stat- 
utes should be construed as ‘‘must’’ whenever it be- 
comes necessary, in order to carry out the intent of 
the legislature, but in all other cases this word, like 
any other, must have its ordinary meaning.’’’ See 
Flood v. Keller, 214 Neb. 797, 336 N.W.2d 549 
(1983). Paraphrasing further the language of Hub- 
bard at 897, 36 N.W.2d at 284, there is nothing in the 
rule cited in the instant case which could give rise to 
any conclusion that the Board intended other than to 
lodge in itself the discretion to conduct or not con- 
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duct an independent investigation. There is no 
merit to the protestants’ first assignment of error. 

At the request of the protestants they were per- 
mitted to tender their evidence in opposition to the 
applications fi:st and then leave the hearing. None 
of their evidence consisted of live testimony, but was 
all documentary in nature, and all of it was excluded 
on objection by NPPD. The protestants claim that 
because rule 23 of the Revised Rules of the Board, 
supra, provides in part that the Board is not bound 
to follow the technical common-law rules of evi- 
dence and that evidence shall be admissible which 
possesses probative value, the Board erred in its 
ruling. 

The evidence offered by the protestants consisted 
of several volumes of testimony originally presented 
at a hearing before the South Dakota Public Utilities 
Commission. Their offer included: 

52 pages of testimony of Whitfield A. Russell, in- 
cluding both questions and answers, and prepre- 
pared statements, tables and graphs, relating in 
part to the feasibility of other potential alternatives 
to the ‘‘MANDAN Project”’; 

17 pages of testimony by Stephen P. Flanagan, an 
associate of Whitfield A. Russell, together with sup- 
porting tables, purporting to be rebuttal testimony 
on the question of need of the MANDAN transmis- 
sion facility; , 

41 pages of testimony by John W. Wilson, contest- 
ing the validity of NPPD’s load-forecasting models, 
which are identified in the record as consisting of 
only exhibit 5, but in fact his testimony is included in 
' both exhibits 5 and 6; 

the testimony of James Weaver, which is identi- 
fied in the protestants’ offer as exhibit 6, but, as 
previously indicated, covers that of John W. Wilson; 

exhibit 7, identified in the record as testimony of 
Stephen P. Flanagan, referred to in the brief as tes- 
timony of James Weaver, which in fact contains tes- 
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timony by Dale Osborn, a Miss Eide, Paul Seeley, 
and James Weaver; 

exhibit 8, 1380 pages of testimony which is repre- 
sented in the record to be testimony of Whitfield A. 
Russell, and stated in the brief to be testimony of 
Stephen P. Flanagan, but which in fact contains par- 
tial testimony of Robert M. Spahn and of John W. 
Wilson; 

testimony of James Drzemiecki, identified in the 
record as appearing variously in exhibits 9, 9a, and 
10, which in fact is found in exhibit 10, concerned, in 
part at least, with the electrical energy needs of cen- 
ter pivot irrigation as compared to gravity flow; and 

the 102-page document labeled ‘‘Findings of Fact, 
Conclusions of Law, and Decision and Order Deny- 
ing Permit,’’ entered by the Public Utilities Com- 
mission of the State of South Dakota on January 14, 
1982. 

From a reading of the rather laborious description 
of the proffered evidence, it must be apparent that it 
presented to the trial tribunal and this court a series 
of confusing and conflicting exhibits. A fair reading 
of rule 24 of the Revised Rules of the Board, pre- 
viously mentioned, would seem to require that 
where voluminous documents are offered in evi- 
dence it is necessary that the relevant portions 
thereof be plainly designated and indexed so as to be 
distinguished from the irrelevant portions. Neither 
the administrative agency hearing a case in the first 
instance. nor this court on review should bear the 
burden of sifting through a voluminous record in or- 
der to determine whether there is anything proba- 
tive of the particular issue to be determined. 

Furthermore, it is doubtful that evidence pre- 
sented in a hearing to determine what might be in 
the public interest in one state is relevant to a con- 
sideration of that issue in another state. A deter- 
mination of the relevancy of evidence generally rests 
within the sound discretion of the trial tribunal. 
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State v. Martin, 198 Neb. 811, 255 N.W.2d 844 (1977). 
The Board did not err in rejecting the offered evi- 
dence. 

The order of the Public Utilities Commission of the 
State of South Dakota, dated January 14, 1982, re- 
lated to a hearing seeking permission to construct 
the ‘‘MANDAN Project’’ across the State of South 
Dakota. In that order, the South Dakota commis- 
sion had found that NPPD had failed to establish the 
public convenience and necessity of the ‘‘proposed 
trans-state transmission facility .. . in any area or 
areas which will receive electrical service . . . from 
the facility, regardless of the state or states in which 
such area or areas are located.’’ This offer was also 
rejected by the Board. What we have just declared 
regarding the testimony of the various witnesses at 
that South Dakota hearing applies with equal effect 
to this document. However, the protestants insist 
that such order must be afforded full faith and credit 
by the Board and that the doctrines of res judicata 
or issue preclusion and collateral estoppel apply to 
these proceedings. We do not agree. 

Assuming that we afford ‘‘full faith and credit’’ to 
the order of the South Dakota commission, the ques- 
tion still remains, Does the doctrine of issue preclu- 
sion apply where the regulatory commissions of two 
sovereign states are charged with the responsibility 
of determining the public convenience and necessity 
as to each state of an application to furnish elec- 
trical service? We believe that the obvious answer 
is no. 

The protestants rely heavily on Bowen v. United 
States, 570 F.2d 1311 (7th Cir. 1978), in support of 
their position. However, that case involved a fact 
question as to whether the pilot of an airplane at the 
time of a crash had violated a safety regulation by 
flying his airplane into a known icing condition with- 
out having deicing equipment on his aircraft, con- 
trary to federal aviation rules. In a license suspen- 
sion hearing the National Transportation Safety 
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Board answered the question in the affirmative and 
entered an order suspending the pilot’s license. Ina 
suit by this same pilot against the United States of 
America, alleging negligence on the part of the air 
traffic controllers, the same issue as to whether the 
pilot had violated a safety regulation was presented 
to the court. The court simply held that the doctrine 
of collateral estoppel by reason of issue preclusion 
applies to a final administrative determination as 
well as a judicial finding. That does not answer the 
question here, i.e., Was the identical issue to be de- 
cided by the Board previously decided by the South 
Dakota commission? 

We have said in Peterson v. The Nebraska Nat. 
Gas Co., 204 Neb. 136, 139, 281 N.W.2d 525, 527 (1979): 
“Tt is now generally held that collateral estoppel 
may be applied if the identical issue was decided in 
a prior action, there was a judgment on the merits 
which was final, the party against whom the rule is 
to be applied was a party or in privity with a party 
to the prior action, and there was an opportunity to 
fully and fairly litigate the issue in the prior action.”’ 
(Emphasis supplied.) 

The issue to be decided by the Board was whether 
this application ‘‘will serve the public convenience 
and necessity [of the State of Nebraska], and that 
_ the applicant can most economically and feasibly 
supply the electric service . . . without unnecessary 
duplication of facilities or operations.’’ § 70-1014. 
Of course, the bracketed portion of the quotation 
does not appear in the section cited. It is, neverthe- 
less, a truism. 

The Nebraska Power Review Board was created 
by Neb. Rev. Stat. §§ 70-1001 et seq. (Reissue 1981). 
Section 70-1001 provides that in order ‘‘to provide the 
citizens of the state with adequate electric service 

. itis the policy of this state to avoid and eliminate 
conflict and competition . .. and eliminate the 
duplication of facilities and resources . . a 
(Emphasis supplied.) Section 70-1003 establishes 
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‘tan independent board to be known as the Nebraska 
Power Review Board... .’’ Section 70-1012 requires 
that permission to construct generation or transmis- 
sion facilities (within the state) must be secured 
from the Board. 

As stated in K. Davis, Administrative Law Text, 
Res Judicata § 18.04 at 363 (8d ed. 1972): ‘‘What ap- 
pears to be an identity of issues may not be when the 

_two cases arise under different statutes; even if the 
two statutes appear identical, the policy under them 
may differ.’’ See, also, Pacific Seafarers, Inc. v. 
Pacific Far East Line, Inc., 404 F.2d 804 (D.C. Cir. 
1968); Thompson v. Flemming, 188 F. Supp. 123 (D. 
Or. 1960). 

There is nothing in the record to indicate that the 
standard for determining ‘‘public convenience and 
necessity’’ in South Dakota is the same as it is in Ne- 
braska. Even so, what constitutes ‘‘public conven- 
ience and necessity’’ is primarily a fact question 
with a number of imponderables to be taken into 
consideration. The facts in each case must be 
separately considered, and from those facts it must 
be determined whether public convenience and ne- 
cessity require a given service to be performed. 
Utilities Comm. v. Coach Co. and Utilities Comm. v. 
Greyhound Corp., 260 N.C. 43, 182 S.H.2d 249 (1963). 

The grant or denial of an application of a utility 
company, based on ‘“‘public convenience and ne- 
cessity,’’ by the administrative agency charged with 
the responsibility for supervising such industry re- 
quires the exercise of administrative and legislative 
functions. Furstenberg v. Omaha é& C.B. Street R. 
Co., 182 Neb. 562, 272 N.W. 756 (1937). 

The determination of the ‘‘public convenience and 
necessity’’ in Nebraska is not an issue which is iden- 
tical to a similar determination made in another 
state. 

The order of the Nebraska Power Review Board is 
affirmed. 

AFFIRMED. 
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NEBRASKA LEAGUE OF SAVINGS AND LOAN 
ASSOCIATIONS ET AL., APPELLANTS, V. Ray A. C. 
JOHNSON, AUDITOR OF PUBLIC ACCOUNTS OF THE STATE 
OF NEBRASKA, ET AL., APPELLEES. 

337 N.W.2d 114 


Filed July 29, 1983. No. 82-333. 


1. Banks and Banking. Mutuality in membership is basic and essen- 
tial in a savings and loan association. 

2. Banks and Banking: Statutes. An act of a savings and loan asso- 
ciation must conform with the statutes governing the existence and 
activities of savings and loan associations. Any act not authorized 
by such statutes is beyond the powers conferred upon a savings and 
loan association. 

3. Political Subdivisions. A political subdivision of Nebraska has only 
that power delegated by the Legislature. A grant of power to a po- 
litical subdivision is strictly construed. 


Appeal from the District Court for Lancaster 
County: Wi.uiaAmM D. BLue, Judge. Affirmed. 


William A. Tinstman, for appellants. 


Paul L. Douglas, Attorney General, and Ralph H. 
Gillan, for appellees. 


William B. Brandt of Brandt, Horan & Hallstrom, 
for amicus curiae Nebraska Bankers Association, 
Inc. 


KRIVOSHA, C.J., BOSLAUGH, McCown, WHITE, 
HASTINGS, CAPORALE, and SHANAHAN, JJ. 


SHANAHAN, J. 

The plaintiffs, Nebraska League of Savings and 
Loan Associations, Commercial Federal Savings 
and Loan Association, and Nebraska State Savings 
and Loan Association, brought an action against the 
defendants, Ray A. C. Johnson, Auditor of Public 
Accounts of the State of Nebraska, Donald J. 
Mathes, State Investment Officer of the State of Ne- 
braska, and Paul L. Douglas, Attorney General of 
the State of Nebraska, in which the plaintiffs sought 
a declaratory judgment that a political subdivision, 
after signing a waiver of membership in a mutual 
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savings and loan association, can deposit funds in 
such association. The District Court dismissed the 
petition and we affirm that judgment. 

Article XI, § 1, of the Nebraska Constitution pro- 
vides: ‘‘No city, county, town, precinct, munici- 
pality, or other sub-division of the state, shall ever 
become a subscriber to the capital stock, or owner of 
such stock, or any portion or interest therein of any 
railroad, or private corporation, or association.’’ As 
we determined in Nebraska League of 8. & L. Assns. 
v. Mathes, 201 Neb. 122, 266 N.W.2d 720 (1978), ar- 
ticle XI, § 1, of the Nebraska Constitution prohibits 
the deposit of funds by subdivisions of the State of 
Nebraska in mutual savings and loan associations 
except those funds authorized under article. XV, 
§ 17(2), regarding investment of retirement or pen- 
sion funds. 

After Mathes, supra, savings and loan associations 
in Nebraska solicited deposits from political subdivi- 
sions. Before any deposit, however, a political sub- 
division had to sign an ‘‘ACKNOWLEDGMENT 
AND WAIVER,” namely: ‘‘The undersigned [de- 
positor] desires to deposit funds with [depository 
savings and loan]. Depositor acknowledges that it 
will not, as a result of such deposit, become a mem- 
ber of [depository savings and loan] or obtain any 
voting or other membership rights, and hereby spe- 
cifically waives any such rights.’’ By using the 
waiver from a political subdivision, savings and loan 
associations believe they have avoided the prohibi- 
tion contained in Mathes. 

In 1980 the Attorney General of Nebraska pub- 
lished an opinion which in substance stated that the 
waiver was ineffectual and that political subdivi- 
sions of Nebraska were still prohibited from de- 
positing funds in savings and loan associations. Af- 
ter the Attorney General’s opinion, political subdivi- 
sions withdrew funds from savings and loan associ- 
ations and declined to deposit funds in any such as- 
sociation. 
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The plaintiffs filed their petition for a declaratory 
judgment that political subdivisions of Nebraska 
could deposit funds in a savings and loan association 
as a result of the waiver and that deposits of a po- 
litical subdivision pursuant to such waiver do not 
violate article XI, § 1, of the Nebraska Constitution. 
The plaintiffs additionally requested an injunction 
against the state officers (Auditor of Public Ac- 
counts, State Investment Officer, and Attorney 
General) restraining such officers from prohibiting 
deposits by political subdivisions in savings and loan 
associations and from ‘informing, advising, 
instructing, or in any other way representing’’ that 
such deposits violated article XI, § 1, of the Ne- 
braska Constitution. From the dismissal of the peti- 
tion, the plaintiffs appeal and assign as error the 
trial court’s holding that political subdivisions have 
no authority to execute the waivers; failing to rule 
that the waivers removed any constitutional objec- 
tion to deposits by a political subdivision in a sav- 
ings and loan association; and denying the declara- 
tory judgment in favor of the plaintiffs. 

The question presented in this appeal is, What is 
the result of the waiver executed by a political sub- 
division regarding any deposit in a savings and loan 
association? 

In Mathes, supra, this court clearly set forth some 
of the essential rights of a member in a savings and 
loan association: ‘‘A deposit in a mutual savings 
and loan association . . . constitutes the acquisition 
of an ownership interest and a right to share in the 
control and the profits or losses on liquidation of the 
mutual savings and loan association.’ Id. at 125, 
266 N.W.2d at 722. 

In Family Savings v. Stewart, 232 Md. 424, 429, 194 
A.2d 118, 121 (1963), the Supreme Court of Maryland 
made a similar observation that members of a sav- 
ings and loan association ‘‘have the same rights as 
stockholders in ordinary corporations for profit... . 
In other words, the members or shareholders own 
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the association and are entitled to conduct its affairs 
through their officers and Board of Directors.”’ 

As early as 1931 in Saunders v. State Savings & 
Loan Ass’n., 121 Neb. 473, 478, 237 N.W. 572, 574 
(1931), the law of Nebraska was stated: ‘‘The basic 
and essential principle of a savings and loan as- 
sociation is mutuality. ... Members, whether bor- 
rowers or nonborrowers, have a mutual interest in 
its affairs, and, sharing alike in its earnings, must 
share alike in its losses.’’ As expressed in 12 C.J.S. 
Building & Loan Assoc. § 4 at 750 (1980): ‘‘Associ- 
ations of this nature are mutual benefit organiza- 
tions, as their main and indeed essential character- 
istic is perfect mutuality, reciprocity, and equality 
of all their members.”’ 

In McPherson v. Railway Ass’n, 93 Colo. 155, 
159-60, 25 P.2d 388, 389 (1933), the Supreme Court of 
Colorado required mutuality among members: ‘The 
controlling principle of the association is mutuality 
among its shareholders; all must fare alike; one 
shareholder cannot profit at the expense of another. 

‘The truth is that there is implied, in the very 
essence of the building association scheme, an agree- 
ment between the members of every association, in 
the light of which all other agreements, and all rules 
and by-laws, must be read, and to which they must 
be conformed: and that is the agreement that all 
burdens shall be equally borne, as well as all profits 
equally shared,—that the whole enterprise shall be 
conducted and the rights and obligations of the par- 
ticipants in it shall be adjusted upon a basis of strict 
mutuality, equality and fairness.’ ”’ 

It is axiomatic that a savings and loan association 
can act only in accordance with the powers validly 
granted by the Legislature. See Mich. Sav. & Loan 
v. Finance Comm., 347 Mich. 311, 79 N.W.2d 590 
(1956). As expressed in State ex rel. Cleary v. 
Hopkins Street B. & L. Asso., 217 Wis. 179, 185, 257 
N.W. 684, 686 (1935): ‘‘The respondents were created 
by the state . . . at a time when without question the 
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state had plenary power to create and to control the 
powers of these corporations. ... They have only 
the powers emanating from the state.”’ 

The waiver in question also must be read in con- 
junction with the appropriate state. and federal stat- 
utes governing the existence and activities of a sav- 
ings and loan association. Neb. Rev. Stat. §§ 8-301 to 
8-355 (Reissue 1977) govern state savings and loan 
associations, while the ‘‘Thrift Institutions Restruc- 
turing Act,’’ 12 U.S.C.A. §§ 1461 et seq. (1980), gov- 
erns federal savings and loan associations. Under 
Nebraska statutes, members are owners of the asso- 
ciation (§ 8-303); vote for directors of the association 
(§ 8-304); and are involved in liquidation of the as- 
sociation (§§ 8-338 and 8-339; see, also, Neb. Rev. 
Stat. § 8-1,110 (Reissue 1977)). The ‘‘Thrift Institu- 
tions Restructuring Act’’ provides in part: ‘‘All sav- 
ings accounts and demand accounts shall have the 
same priority upon liquidation. Holders of accounts 
and obligors of an association shall, to such extent 
as may be provided by its charter or by regulations 
of the Board, be members of the association, and 
shall have such voting rights and such other rights 
as are thereby provided.’’ Act of Oct. 15, 1982, Pub. 
L. No. 97-320, 1982 U.S. Code Cong. & Ad. News (96 
Stat.) 1496. 

From a reading of the foregoing statutes, state 
and federal, we determine that a depositor is a 
member of a savings and loan association. Pursu- 
ant to the waiver under examination in this appeal, 
a depositor does not acquire any proprietary interest 
in a savings and loan association, and, therefore, the 
depositor neither controls the association nor par- 
ticipates in liquidation of a savings and loan as- 
sociation. Also, mutuality in membership is the 
hallmark of a savings and loan association. The 
waiver used in this case results in disparity among 
depositors—even to the point that the interests of 
some depositors are adverse to the interests of the 
other depositors, e.g., voting and nonvoting deposi- 
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tors and depositors excluded from liquidation of a 
savings and loan association. In savings and loan 
associations with these waivers, to paraphrase 
Orwell, all interests are mutual, but some interests 
are more mutual than others. Such disparity among 
depositors destroys the mutuality essential in a sav- 
ings and loan association. Nullification or waiver of 
mutuality creates an association with character- 
istics in conflict with laws governing savings and 
loan associations. Any agreement for nullification 
or waiver of membership or mutuality is beyond the 
powers conferred upon a savings and loan asso- 
ciation. See, Bertche v. Loan & Inv. Ass’n of Mo., 
147 Mo. 343, 48 S.W. 954 (1898); Meroney v. Loan As- 
sociation, 116 N.C.. 882, Z1 S.E. 924 (1895). The 
waiver in question contravenes the laws governing 
and prescribing activities of a savings and loan asso- 
ciation, and is void. 

Another impediment to the waiver arises from the 
nature of a political subdivision of Nebraska. Politi- 
cal subdivisions ‘‘ ‘are purely entities of legislative 
creation. They do not exist independent of some ac- 
tion of the legislative department of government 
bringing them into being. All the powers which they 
can possess are derived from the creator. Unlike 
natural persons they can exercise no power except 
such as has been expressly delegated to them, or 
such as may be inferred from some express dele- 
gated power essential to give effect to that power.’ ”’ 
Metropolitan Utilities Dist. v. City of Omaha, 171 
Neb. 609, 614, 107 N.W.2d 397, 401 (1961). See, also, 
Garver v. City of Humboldt, 120 Neb. 132, 231 N.W. 
699 (1930). Traditionally, Nebraska has required 
strict construction regarding the authority granted 
to a political subdivision. See Metropolitan Utilities 
Dist. v. City of Omaha, supra. 

The plaintiffs have not presented any cogent argu- 
ment that a political subdivision should be permitted 
to deposit funds in a savings and loan association as 
an exercise of an expressly or inferentially granted 
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power. Under the circumstances, execution of the 
waiver proposed by the savings and loan associ- 
ations is beyond the powers granted by the Legisla- 
ture to political subdivisions of Nebraska. 

In conclusion, the waiver in question is beyond the 
powers granted to a savings and loan association, 
and execution of the waiver is beyond the powers 
granted to a political subdivision. Our decision, 
however, relates to mutual savings and loan as- 
sociations only. For these reasons the judgment of 
the District Court is affirmed. 

AFFIRMED. 


BANK OF VALLEY, A CORPORATION, APPELLEE, V. DUANE 
C. SHUNK, APPELLANT. 
337 N.W.2d 118 


Filed July 29, 1983. No. 82-481. 


1. Ratification: Agents. An affirmance of an unauthorized trans- 
arte can be inferred from a failure to repudiate it. 

. Ratification of an agent’s unauthorized acts may 

be made by overt action or inferred from silence and inaction. 


Appeal from the District Court for Saunders 


County: Bryce Bartu, Judge. Reversed and re- 
manded with directions. 


David J. Lanphier of McGill, Koley, Parsonage & 
Lanphier, for appellant. 


Richard J. Butler of Ginsburg, Rosenberg, Gins- 
burg, Cathcart, Curry & Gordon, for appellee. 


BosLauGH, McCown, WHITE, HASTINGS, CAPORALE, 
and SHANAHAN, JJ. 


WHITE, J. 

This case was before this court previously at 208 
Neb. 200, 302 N.W.2d 711 (1981). The summary judg- 
ment for the plaintiff, Bank of Valley, was reversed 
and remanded for further proceedings. After trial 
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there was a verdict followed by a judgment entered 
for the plaintiff bank. The defendant, Duane C. 
Shunk, appeals, seeking to reverse the judgment. 
Our prior decision in this case contains a sufficient 
statement of the facts except as to some details 
which will be mentioned in the body of this opinion. 

The defendant’s only assignments of error on 
appeal are that the trial court erred in (1) failing to 
instruct on the issue of estoppel of the bank to deny 
that its president acted outside the scope of his au- 
thority, and (2) failing to instruct regarding the 
bank’s ratification of its president’s activities. The 
trial court’s instruction Nos. 5 and 6 state as follows: 
“INSTRUCTION NO.5 Your verdict will be for the 
plaintiff in the sum of $25,000, together with accrued 
interest unless the defendant proves by a pre- 
ponderance of the evidence each and all of the fol- 
lowing propositions: A. That Peter L. Heintzelman 
made misrepresentations with intent to deceive Du- 
ane Shunk for the purpose of inducing Duane Shunk 
to execute the promissory note; B. That Peter L. 
Heintzelman made such misrepresentations as the 
agent of the plaintiff, Bank of Valley; C. That Du- 
ane Shunk justifiably relied upon the misrepresenta- 
tions; D. That as a proximate result of the misrep- 
resentations Duane Shunk executed the promissory 
note, EXHIBIT 3. 

“If the defendant has failed to establish any one or 
more of the foregoing-lettered propositions by a pre- 
ponderance of the evidence, your verdict will be for 
the plaintiff. 

“On the other hand, if the defendant has estab- 
lished by a preponderance of the evidence all of the 
above-lettered propositions, then your verdict will be 
for the defendant.” 

“INSTRUCTION NO. 6 The acts or omissions of 
an agent are the acts or omissions of a principal only 
when the agent is acting within the scope of his au- 
thority. 

“An agent is acting within the scope of his au- 
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thority when he is performing services for which he 
has been engaged or while he is doing anything 
which is reasonably incidental to his service. The 
test is not necessarily whether the specific conduct 
was expressly authorized or forbidden by the princi- 
pal, but rather whether such conduct should have 
been foreseen from the nature of the service and the 
duties relating to it, and was brought about, at least 
in part, by a desire to serve the principal.’’ 

The instructions by the trial court informed the 
jury that its verdict could be for the defendant only 
if it found that the bank’s president, Peter L. 
Heintzelman, was acting within the scope of his au- 
thority as the bank’s agent at the time any alleged 
misrepresentation took place. We find these in- 
structions to be correct, but incomplete. 

It is a well-established principle of law that an af- 
firmance of an unauthorized transaction can be in- 
ferred from a failure to repudiate it. Restatement 
(Second) of Agency § 94 (1958); Kresha v. Kresha, 
211 Neb. 92, 317 N.W.2d 776 (1982); Drainage District 
v. Dawson County Irrigation Co., 140 Neb. 866, 2 
N.W.2d 321 (1942). 

Ratification of an agent’s unauthorized acts may 
be made by overt action or inferred from silence and 
inaction. Kresha, supra. 

In the instant case, Robert Pease, vice president 
and director of the bank, reviewed the daily transac- 
tions and was aware of the fact that Heintzelman, 
the bank president, had obtained $75,000 from the de- 
fendant and two other bank customers, Don Rogert 
and Wilmer Mattson, in order to repay illegal loans 
that Heintzelman had made to himself from bank as- 
sets, and that Heintzelman was in financial diffi- 
culty. Pease contacted and met with Kermit 
Wagner, a bank holding company officer who acted 
as the bank’s consultant, on February 23, 1977, to 
discuss the illegal loans from the bank to Heintzel- 
man as well as the loans involving the three bank 
customers. A meeting between Heintzelman, 
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Pease, Wagner, and Wayne Woodberry, an account- 
ant, was held on February 25, 1977. Heintzelman 
disclosed the extent of his indebtedness at $350,000 
and Wagner requested Heintzelman’s resignation, 
which was received. 

After the meeting, Pease advised Rogert, Mattson 
and the defendant of Heintzelman’s financial prob- 
lems. Pease took possession of Mattson’s $25,000 
check and prepared an agreement. The agreement 
was drafted to complete the transaction between the 
bank customers so each would owe $25,000 rather 
than Rogert owing $50,000, since Rogert had ad- 
vanced the money for Mattson. The agreement 
also contained language which exculpated the bank 
from any liability in completing its president’s 
actions. The defendant and the two other bank 
customers refused to sign the agreement. ‘‘Lake 
Aero, Inc.,’’ a Rogert company, was filled in as 
payee on Mattson’s check and the check was de- 
livered to Rogert, thereby completing the trans- 
action of Heintzelman. Heintzelman then issued a 
new note to Mattson for $25,000 and a note to Rogert 
for $25,000. 

The bank thereafter refused to cancel the notes, 
and the assets of the estate of Heintzelman’s mother 
were used to repay Heintzelman’s other indebted- 
ness to the bank. This suit was then brought against 
defendant Shunk for the $25,000 note given to the 
bank. 

In the case of Thomas v. City Nat. Bank of Hast- 
ings, 40 Neb. 501, 58 N.W. 948 (1894), a Mr. Elsmore 
and a Mr. Knowlton made and delivered promissory 
notes to Mr. Paul. Mr. Paul in turn gave the notes 
to the bank in payment of his debt to the bank. The 
bank’s president sold the notes for value to the plain- 
tiff and placed the bank’s guaranty on the notes. 
The bank kept the proceeds of the sale and used 
them to retire the outstanding debt from Mr. Paul. 
Mr. Elsmore and Mr. Knowlton became insolvent 
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and the plaintiff sued the bank upon its guaranty on 
the notes. The bank defended on the ground that 
its president acted outside the scope of his authority 
and the guaranty was made by him individually 
rather than on behalf of the bank. This court held 
that where the bank has retained and enjoyed the 
proceeds of the transaction, it amounted to a 
ratification of the president’s acts. The Thomas 
case has not been cited by this court since that date, 
but its logic remains sound and is in harmony with 
our more recent cases upon the subject of ratifica- 
tion. The bank’s completion of the transaction of its 
president and retention of the proceeds in this case 
amounted to a ratification of his acts. Thus, we 
have in effect also decided the estoppel issue by find- 
ing ratification, because the president’s act is now 
the act of the bank as its agent whether or not he 
acted originally within the scope of his authority. 
See Drainage District v. Dawson County Irrigation 
Co., 140 Neb. 866, 2 N.W.2d 321 (1942). 

Since we are unable to determine the basis of the 
jury’s verdict, i.e., whether the jury found that 
Heintzelman made misrepresentations to the de- 
fendant in the first instance, the cause must again 
be reversed and remanded to submit the entire issue 
to the jury, together with an instruction that if the 
misrepresentations were in fact made, the bank has 
ratified the transaction. 

REVERSED AND REMANDED WITH DIRECTIONS. 


HAROLD S. MYERS AND WILLIAM G. CAMPBELL, 
APPELLANTS, V. THE BANK OF NIOBRARA, A NEBRASKA 
STATE BANKING CORPORATION, APPELLEE. 

336 N.W.2d 608 


Filed July 28, 1983. No. 82-495. 


Subrogation: Guaranty. The general rule is that a surety or guaran- 
tor is entitled to be subrogated to the benefit of all the security and 
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means of payment under the creditor’s control, and, therefore, in 
the absence of assent, waiver, or estoppel he is generally released 
by an act of the creditor which deprives him of such right. 


Appeal from the District Court for Knox County: 
MERRITT C. WARREN, Judge. Affirmed. 


Frank A. Taylor of Kutak Rock & Huie, for appel- ° 
lants. 


John M. Peebles, for appellee. 


KrivosHa, C.J., BosLauGH, McCown, WHITE, 
HASTINGS, CAPORALE, and SHANAHAN, JJ. 


HaAstTinGcs, J. : 

Harold S. Myers and William G. Campbell, the 
plaintiffs, commenced this action by filing a petition 
for declaratory judgment in the District Court of 
Knox County. They sought to have the District 
Court declare that any obligation they had under 
guaranty agreements with the defendant, Bank of 
Niobrara, be discharged due to the bank’s actions. 

The bank answered and counterclaimed for the 
amount it claims is due it under the guaranty agree- 
ments between the bank and the plaintiffs. The Dis- 
trict Court found in favor of the bank, awarding 
$14,586.65. We affirm. 

On appeal the plaintiffs assign three errors to the 
decision of the District Court. They claim the court 
erred in its interpretation of the guaranties given by 
plaintiffs to the bank; the court erred in failing to 
consider evidence showing the bank improperly re- 
leased and surrendered the collateral which se- 
cured the loans guaranteed by the plaintiffs; and the 
court erred in failing to find that the evidence and 
relevant law completely discharged plaintiffs’ obli- 
gations under these guaranties. 

_A brief discussion of the relevant facts will aid in 
an understanding of this appeal. On September 16, 
1976, the plaintiffs each executed and delivered to 
the bank loan guaranty agreements guaranteeing 
subsequent loans made to one Frank Brown up to 
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$30,000. On September 18, 1976, Frank Brown, doing 
business as Brown Seed & Supply Co., borrowed 
$26,920.27 from the Bank of Niobrara. This loan was 
secured by a security interest in the warehouse re- 
ceipts covering the seed and grain purchased with 
the money loaned. Under the agreement between 
the bank and Brown, Brown was to store the seed 
and grain purchase with Nytco Services, Inc., a 
bonded warehouse. When Brown wanted to sell 
some of this collateral, he would tender a check for 
85 percent of the purchase price to the bank, and the 
bank would then order Nytco to release the desired 
seed or grain. 

Two other loans were made to Brown, for $2,023 on 
October 4, 1976, and for $10,004.50 on October 7, 1976, 
under the same arrangement. A renewal loan of 
$21,780.62 was extended on April 26, 1977, which re- 
placed the outstanding balance of the prior loans be- 
tween Brown and the bank. Another renewal loan of 
$13,481.86 was extended on March 238, 1979. A final 
renewal loan of $14,586.65, which is evidence of the 
debt at issue here, was extended on January 2, 1980. 

On or about May 1, 1980, Brown declared bank- 
ruptcy, and the bank made demand upon the plain- 
tiffs, under the guaranty agreements, to pay the sum 
of $14,586.65 due under this final renewal note. 

Plaintiffs claim the bank improperly released the 
collateral which secured the loans made to Brown. 
From the record it appears that the bank released 
the vast majority, if not all, of the collateral in the 
possession of the warehouseman, Nytco. 

Plaintiffs argue that because the bank released 
the collateral it thereby deprived plaintiffs of the 
ability to proceed against that collateral to satisfy 
any debt incurred as a result of these guaranties. 
Plaintiffs claim their obligation is therefore dis- 
charged. 

It may be true that if a secured party, such as the 
bank, impairs a guarantor’s ability to satisfy any ob- 
ligation arising under the agreement of guaranty by 
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releasing the collateral securing that loan, said 
guarantor’s obligation is then released. However, 
we find we need not reach this question, as the plain- 
tiffs waived any right to object to such release. 

The loan guaranty agreement on its face waived 
any objection and assented to the acts of the bank. 
In relevant part it reads: ‘‘For Value Received and 
to enable Frank Brown of Stuart, Nebrsaka [sic], 
hereinafter designated as ‘Debtor,’ to obtain credit, 
from time to time, of Bank of Niobrara, Niobrara, 
Nebraska, we hereby request said Bank to extend to 
said Debtor such credit as said Bank may deem 
proper, and we hereby jointly and severally guaran- 
tee the full and prompt payment to said Bank at ma- 
turity, and at all times thereafter, and also at the 
time hereinafter provided, of any and all indebted- 
ness, liabilities and obligations of every nature and 
kind of said Debtor to said Bank, and every balance 
and part thereof, whether now owing or due, or 
which may hereafter, from time to time, be owing or 
due, and howsoever heretofore or hereafter created 
or arising or evidenced, to the extent of Thirty Thou- 
sand and no/100 - - - - - Dollars.... 

‘‘All diligence in collection, and all presentment for 
payment, demand, protest, notice of protest, and no- 
tice of non-payment, dishonor and default, and of the 
acceptance of this guaranty, and of any and all exten- 
sions of credit hereunder, are hereby expressly waived. 

‘The granting of credit from time to time by said 
Bank to said Debtor in excess of the amount of this 
guaranty and without notice to the undersigned, is 
hereby authorized and shall in no way affect or 
impair this guaranty. 

“Authority and consent are hereby expressly 
given said Bank from time to time, and without any 
notice to the undersigned, to give and make such ex- 
tensions, renewals, indulgences, settlements and 
compromises as it may deem proper with respect to 
any of the indebtedness, liabilities and obligations 
covered by this guaranty, including the taking or 
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releasing of security  and_ surrendering of 
documents.’’ (Emphasis supplied.) 

A more clear and absolute guaranty can hardly be 
imagined. This guaranty expressly authorized the 
bank to extend additional credit and release the se- 
curity for these loans without notice to the plaintiffs. 
In short, plaintiffs waived any objections to the bank’s 
action in this case by signing these agreements. 

As we said in Custom Leasing, Inc. v. Carlson 
Stapler & Shippers Supply, Inc., 195 Neb. 292, 298, 
237 N.W.2d 645, 649 (1976), a case cited to us by both 
parties: ‘‘The general rule is that a surety or 
guarantor is entitled to be subrogated to the benefit 
of all the security and means of payment under the 
creditor’s control and, therefore, in the absence of 
assent, waiver, or estoppel, he is generally released 
by an act of the creditor which deprives him of such 
right.’’ (Emphasis supplied.) 

It cannot be doubted that in this case the plaintiffs 
assented to the actions taken by the bank and 
waived any objections by signing the loan guaranty 
agreements. We therefore find the decision of the 
District Court to be correct, and affirm that decision. 

AFFIRMED. 


DARRYL D. JAMESON, APPELLANT, V. V. WILLIAM 
GIACALONE, APPELLEE. 
337 N.W.2d 120 


Filed July 29, 1983. No. 82-515. 


1. Partnerships: Actions: Promissory Notes. A suit by a partner to 
collect on a note representing his contribution to the partner’s capi- 
tal account is an action at law, and ordinarily such action may not 
be turned into an equitable action for an accounting by a cross- 
petition. : 

2. Judgments: Appeal and Error. The findings of a court in a law 
action have the effect of a jury verdict and will not be set aside 
unless clearly wrong. 
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Appeal from the District Court for Phelps County: 
BERNARD SPRAGUE, Judge. Affirmed. 


Anderson, Strasburger, Klein, Peterson and Swan, 
for appellant. 


Charles J. Cuypers of Sherwood Law Office, for 
appellee. 


KrivosHa, C.J.,  BosLauGH, McCown, WHITE, 
HASTINGS, CAPORALE, and SHANAHAN, JJ. 


WHITE, J. 

Appellant, Darryl D. Jameson, filed suit to re- 
cover on a note given by appellee, V. William 
Giacalone as his contribution to the partnership 
capital account. Appellee answered, admitting the 
execution of the note and nonpayment but alleging 
by amended cross-petition that he was entitled to 
certain setoffs and to damages by reason of appel- 
lant’s alleged misconduct which resulted in the fail- 
ure of the partnership enterprise. In effect, the 
appellee asked for an accounting. 

We note at the outset that this is a law action. In 
Fleischer v. Broders, 178 Neb. 723, 730, 135 N.W.2d 5, 
10 (1965), we said: ‘‘That a party has a right to 
bring an action on a note by one partner for advance 
to another for the purpose of carrying his obligations 
under the partnership agreement and to further its 
interest is well established. Linch v. Linch, 145 Neb. 
792, 18 N.W.2d 98. Ordinarily recovery on said note 
may be had, without regard to the status of the part- 
nership accounts, and ordinarily such action may 
not be turned into an equitable action for accounting 
by cross-petition. Linch v. Linch, supra.”’ 

The cause was tried to the court, and therefore the 
findings of the trial court have the effect of a jury 
verdict and will not be set aside unless clearly 
wrong. Quinn v. Godfather’s Investments, 213 Neb. 
665, 330 N.W.2d 921 (1983). 

The trial court found that the note was executed, 
not paid, and found for appellant in the principal 


SPILINEK v. SPILINEK 35 
Cite as 215 Neb. 35 


amount of $9,075, with interest as provided in the 
note. The trial court also found that the partnership 
payments on a pickup truck originally owned by ap- 
pellant, transferred to the partnership, and at dis- 
solution transferred back to appellant should be 
charged to appellant in the amount of $2,814. 

The trial court also found appellee was entitled to 
be credited with payment by personal funds of a 
partnership debt in the amount of $750 and, further, 
that appellant was properly chargeable with with- 
drawals of $2,928. 

The trial court also found that the appellee was 
damaged in the amount of the balance of his debt to 
the partner of $5,487. The effect of these findings 
was to completely offset the judgment for appellant 
on the note, so that neither party recovered from the 
other. 

Having examined the record, we are satisfied that 
there is evidence to support the trial court's find- 
ings. It would serve no purpose to detail the mis- 
conduct of appellant in the discharge of his duties as 
a partner and in his personal life, which the trial 
court could and did find resulted in the destruction 
of the partnership reputation and the dissolution of 
the partnership. 

AFFIRMED. 


RICHARD SPILINEK AND HILDA SPILINEK, HUSBAND AND 
WIFE, APPELLEES, V. ALVIN R. SPILINEK AND E}LLEN 
SPILINEK, HUSBAND AND WIFE, APPELLANTS, 

337 N.W.2d 122 


Filed July 29, 1983. No. 82-524. 


1. Equity: Appeal and Error. In equity cases we review the record 
de novo and reach an independent conclusion without reference to 
the conclusion reached by the trial court; except, however, that 
where credible evidence is in conflict we give weight to the fact 
that the trial court saw the witnesses and observed their demeanor 
while testifying. 
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2. Boundaries: Acquiescence. The rule of recognition and acqui- 
escence embodied in Neb. Rev. Stat. § 34-301 (Reissue 1978) is sepa- 
rate and distinct from the theory of adverse possession. 

3. Boundaries: Acquiescence: Estoppel. In order for the estoppel 
created by recognition and acquiescence to operate, there must be 
an assent, by words, conduct, or silence, in a line as the boundary. 

4. Boundaries: Damages. Neb. Rev. Stat. § 34-103 (Reissue 1978) 
does not authorize assessment of one-half the cost of surveying a 
disputed boundary line to the other party. 

5. Statutes. No interpretation is needed to ascertain the meaning of 
plain and unambiguous statutes; in the absence of anything to indi- 
cate the contrary, words used in a statute will be given their ordi- 
nary meaning. 

Appeal from the District Court for Howard County: 
JosEPH D. Martin, Judge. Affirmed as modified. 


Robert E. Wheeler of Stowell & Wheeler, P.C., for 
appellants. 


O. Wm. VonSeggern, P.C., of Cunningham, Black- 
burn, VonSeggern, Livingston, Francis & Riley, for 
appellees. 


KrivosHa, C.J., BostauGH, McCown, WHITE, 
HASTINGS, CAPORALE, and SHANAHAN, JJ. 


CAPORALE, J. 

Plaintiffs-appellees, Richard Spilinek and Hilda 
Spilinek, husband and wife, brought an action 
against Richard’s nephew and his wife, Alvin R. 
Spilinek and Ellen Spilinek, to settle a disputed 
boundary by placing it at the true line as determined 
by survey. They also prayed that a lawful division 
fence be erected on that line. The defendants- 
appellants counterclaimed and prayed that the 
boundary be fixed at a certain fence line. The trial 
court fixed the boundary at the true line, ordered de- 
fendants to remove, at their sole cost, the fence 
erected by them on plaintiffs’ land, directed that 
each side pay one-half of the cost of plaintiffs’ sur- 
vey, and directed that the parties share equally the 
cost of erecting a lawful division fence at the true 
line. We affirm as modified. 

The action is a special one brought under Neb. 
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Rev. Stat. § 34-301 (Reissue 1978). Such cases are 
tried under the equity jurisdiction of the District 
Court and appealed in conformity with the rules of 
equity. As such, we review the record de novo and 
reach an independent conclusion without reference 
to the conclusion reached by the trial court; except, 
however, that where credible evidence is in conflict 
we give weight to the fact that the trial court saw the 
witnesses and observed their demeanor while testi- 
fying. Hardt v. Short-Line Irr. Dist., 214 Neb. 612, 
335 N.W.2d 292 (1983); Cofer v. Kuhlmann, 214 
Neb. 341, 333 N.W.2d 905 (1983); Spilinek v. Spilinek, 
212 Neb. 811, 326 N.W.2d 170 (1982); Neb. Rev. Stat. 
§ 25-1925 (Reissue 1979). 

In accordance with the foregoing rules we deter- 
mine that the plaintiffs own the northern 40-acre 
tract of land. The defendants own the contiguous 
southern tract, which extends beyond the eastern 
boundary of plaintiffs’ land. The northern tract has 
been owned by plaintiffs continuously since 1936; the 
defendants have owned the southern tract since De- 
cember of 1980. Prior thereto it had been owned, 
since the 1930s, by various members of the 
Marshalek family. The Marshaleks and plaintiffs, 
unlike the defendants and plaintiffs (see, also, 
Spilinek v. Spilinek, supra), got along well with each 
other. It had been the custom of the plaintiffs and 
the Marshaleks to erect temporary fences from time 
to time extending from the southeast to the south- 
west cornerposts of plaintiffs’ land. In the spring of 
1975 Martin Marshalek removed the rotted southeast 
cornerpost which plaintiff Richard Spilinek and his 
son Roland later replaced. In doing so Richard and 
Roland made no particular effort to locate the re- 
placement post exactly where the original southeast 
cornerpost had been, as no attempt was being made 
to establish a boundary. The purpose was only to 
erect something to which a fence might be tied. 
Their concern at that time was to make certain that 
they did not encroach upon the Marshaleks’ land and 
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to place the post approximately where it had been. 
The southwest cornerpost rotted out in approxi- 
mately 1974. Thereafter the west ends of the tem- 
porary fences were tied to one of Richard’s gate- 
posts. Some time prior to his purchase of the land 
Alvin had discussed with Richard the fact that he 
(Alvin) wished to erect ‘‘half a fence.’’ Richard re- 
plied that when Alvin had made the purchase Alvin 
should see Richard and ‘‘we’ll put the fence in.’’ In 
May of 1981 the defendant Alvin, without any further 
discussion with Richard and without causing any 
survey to be made, erected one-half of the subject 
fence and tied it to the southeast cornerpost which 
had been replaced by Richard and his son. In Au- 
gust of that year Alvin became aware that plaintiffs 
had caused a survey to be made, but nonetheless 
erected the second half of the fence without refer- 
ence to that survey. 

Defendants assign as error the determinations (1) 
that the boundary should be established along the 
true line and not along the existing fence line, and 
(2) that defendants are liable for one-half the cost of 
plaintiffs’ survey. Defendants also imply the court 
erred in determining they should bear the cost of re- 
moving the fence and that each party should share 
equally the cost of constructing a lawful fence on the 
true line. 

The essence of defendants’ contention is that the 
‘fence line’’ has been recognized and acquiesced in 
by the parties and their grantors for more than 10 
consecutive years, and, therefore, it, and not the 
true line, establishes the boundary between plain- 
tiffs’ and defendants’ land. They cite in support of 
that contention § 34-301; Shirk v. Schmunk, 192 Neb. 
25, 218 N.W.2d 4383 (1974); and McGowan v. 
Neimann, 139 Neb. 639, 298 N.W. 411 (1941). The 
statute, in pertinent part, provides: ‘‘Either the 
plaintiff or defendant may, by proper plea, put in is- 
sue the fact that certain alleged boundaries or cor- 
ners are the true ones, or that such have been recog- 
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nized and acquiesced in by the parties or their 
grantors for a period of ten consecutive years... .’’ 
Shirk v. Schmunk, supra, was an action to quiet title 
to accretion land, brought under the pertinent stat- 
ute, wherein we held the fact that a permanent 
fence, constructed as a boundary line between the 
two properties, had been in continuous existence for 
more than 10 years established that plaintiffs’ prede- 
cessor, who claimed ownership of all the land up to 
the fence, had obtained title to the disputed property 
by adverse possession. McGowan v. Neimann, su- 
pra, establishes the scope of § 34-301 to contemplate 
actions to determine disputed boundaries of real es- 
tate whether the boundaries were known at one time 
and lost, or otherwise. 

McGowan does not assist in the factual analysis 
required by this case. Defendants’ reliance upon 
Shirk is misplaced. Shirk was resolved under the 
theory of adverse possession. We have held that the 
rule of recognition and acquiescence embodied in 
§ 34-301 is separate and distinct from the theory of 
adverse possession. Hakanson v. Manders, 158 Neb. 
392, 63 N.W.2d 436 (1954). Therein, this court indi- 
cated that in order for the estoppel created by recog- 
nition and acquiescence to operate, there must be an 
assent, by words, conduct, or silence, in a line as the 
boundary. We stated therein that the act of placing 
a row of trees on one’s own property, even under the 
mistaken impression that the plantings were on the 
boundary line, did not of itself establish a mutual 
recognition and acquiescence in the mistaken line as 
the boundary. In Bender v. James, 212 Neb. 77, 321 
N.W.2d 436 (1982), we recognized that the doctrine of 
acquiescence involves more than a mere establish- 
ment of a line by one party and the taking of posses- 
sion by him; it involves the idea that the other party, 
with knowledge of the line so established and the 
possession taken, assents thereto as the boundary. 
We found therein that changing the direction of crop 
rows where there had never been a boundary dis- 
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pute and where the parties’ predecessors in title had 
always gotten along with one another did not consti- 
tute notice of the establishment of a boundary line 
prejudicial to the interests of one of the parties and 
an acquiescence thereto. We therefore denied a 
claim of ownership based upon acquiescence. In 
Hausner v. Melia, 212 Neb. 764, 326 N.W.2d 31 (1982), 
we stated that in order to claim a boundary line by 
acquiescence both parties must have knowledge of 
the existence of a line as the boundary. 

The record before us does not demonstrate that 
plaintiffs and the defendants’ predecessors in title 
considered the stringing of temporary fences from 
the replaced southeast cornerpost to establish the 
boundary line of their respective properties. The 
trial court was therefore correct in establishing the 
boundary at the true line as determined by the sur- 
vey. 

The situation is otherwise, however, with respect 
to assessing one-half the cost of plaintiffs’ survey to 
defendants. We find no authority for such assess- 
ment, and counsel have directed us to none. Plain- 
tiffs’ argument that the language of Neb. Rev. Stat. 
§ 34-103 (Reissue 1978), that ‘‘Any landowner who 
shall erect a division fence may demand and collect 
by civil suit from such adjoining landowner one half 
the reasonable value of such division fence,’’ au- 
thorizes the trial court’s action is imaginative, but 
without merit. The reasonable value of a division 
fence cannot be said to include the cost of deter- 
mining where the division fence should be located. 
No interpretation is needed to ascertain the meaning 
of plain and unambiguous statutes; in the absence of 
anything to indicate the contrary, words used in a 
statute will be given their ordinary meaning. Hill v. 
City of Lincoln, 213 Neb. 517, 330 N.W.2d 471 (1983); 
County of Douglas v. Board of Regents, 210 Neb. 573, 
316 N.W.2d 62 (1982). 

Since defendants have erected a fence on plain- 
tiffs’ land, it is obvious they must bear the cost of 
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removing it. See George Rose Sodding & Grading 
Co., Inc. v. City of Omaha, 187 Neb. 683, 193 N.W.2d 
556 (1972), appeal on remand 190 Neb. 12, 205 N.W.2d 
655 (1973), stating that the cost of removing sewage 
pumped without permission onto plaintiff’s property 
was an element of plaintiff's damages. 

The above-cited portion of § 34-103 disposes of de- 
fendants’ claim that the trial court erred in requiring 
them to pay one-half the reasonable value of the di- 
vision fence which it directed be erected in accord- 
ance with Neb. Rev. Stat. § 34-102 (Reissue 1978), 
which provides in part: ‘‘When two or more per- 
sons shall have lands adjoining, each of them shall 
make and maintain a just proportion of the division 
fence between them... .”’ 

We therefore affirm the trial court’s judgment but 
modify it by striking therefrom the assessment to 
defendants of one-half the cost of plaintiffs’ survey. 

AFFIRMED AS MODIFIED. 

McCown, J., concurs in the result. 


VILLAGE OF MORRILL, NEBRASKA, A MUNICIPAL 
CORPORATION, APPELLANT, V. ROOSEVELT PUBLIC 
POWER DISTRICT, A RURAL PUBLIC POWER DISTRICT, 
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1. Contracts. A written contract expressed in unambiguous language 
is not subject to interpretation or construction and the parties’ in. 
tention must be determined from its contents. 

2. Public Utilities: Rates. The reasonableness or unreasonableness of 
rates charged or action taken by the board of directors of a public 
power district is a proper matter for judicial examination and review. 

3. Actions: Contracts. A suit for money had and received is based 
upon a notion that where one person has money to which in equity 
and good conscience another is entitled, the law creates a promise 
by the former to pay to the latter. 
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Appeal from the District Court for Scotts Bluff 
County: RosBert O. Hippr, Judge. Affirmed. 


R. L. Gilbert, for appellant. 


Steven C. Smith of Van Steenberg, Brower, 
Chaloupka, Mullin & Holyoke, for appellee. 


Krivosua, C.J., BostauGH, McCown, WHITE, 
HASTINGS, CAPORALE, and SHANAHAN, JJ. 


Krivosua, C.J. 

The appellant, Village of Morrill, Nebraska, a mu- 
nicipal corporation (Morrill), appeals from an order 
entered by the District Court for Scotts Bluff County, 
Nebraska, dismissing a suit for money had and re- 
ceived, filed by Morrill against Roosevelt Public 
Power District (Roosevelt), a public power district. 
We affirm. 

Morrill owns and operates an electrical distribu- 
tion system, purchasing electricity at wholesale and 
selling it at retail to residents of Morrill and a few 
farms located near Morrill. Roosevelt also owns 
and operates an electrical distribution system and 
sells electricity at retail in the rural areas in Scotts 
Bluff and adjacent counties. In addition, Roosevelt 
sells some electricity at wholesale to municipalities 
such as Morrill which, in turn, resell the electricity. 
Roosevelt purchases its electricity from Tri-State 
Generation and Transmission Association, Inc., an 
association of public power districts located in Colo- 
rado, Wyoming, and Nebraska. 

Until 1975 Morrill purchased all of its electricity 
from the U.S. Bureau of Reclamation. Due to in- 
creased loads and the unavailability of additional 
electricity from the bureau, on May 5, 1975, Morrill 
entered into a contract with Roosevelt for the pur- 
chase of supplemental electrical energy. Para- 
graph 6(a) of the contract provided: ‘‘The Buyer 
shall pay the Seller for supplemental electric service 
furnished hereunder, to be applied to the monthly 
billing figures determined pursuant to Article 5 
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hereof, the monthly rate under which the Seller pur- 
chases electric service at wholesale from Tri-State 
Generation and Transmission Association, Inc. in- 
creased by ten percent (10%), which monthly rate is 
set forth in Tri-State’s Schedule A (revised March 
22, 1974), attached hereto and made a party [sic] 
hereof. The Buyer agrees that if at any time the 
rate under which the Seller purchases electric serv- 
ice at wholesale is modified by Tri-State by a re- 
vised or superseding schedule, said revised or super- 
seding schedule shall replace the schedule then in ef- 
fect hereunder.’’ Under this contract the seller was 
Roosevelt and the buyer was Morrill. 

Thereafter, from time to time, Tri-State revised 
its schedule A and, accordingly, Roosevelt adjusted 
its charges to Morrill. On July 21, 1976, Tri-State es- 
tablished a schedule of rates for wholesale firm 
power service for resale at wholesale to non-REA 
beneficiaries. Morrill was such a _non-REA 
beneficiary customer of Roosevelt, as were three 
other municipalities in the Roosevelt service area. 
By reason of the revision, Roosevelt was charged 
one rate for energy purchased for resale to its retail 
customers (A-5) and another rate for energy pur- 
chased for resale to non-REA act beneficiaries such 
as Morrill (R-1). : 

Morrill now argues that the R-1 rate was inappli- 
cable to Morrill and that it should have been 
charged under the revised schedule A-5 and not the 
R-1. Morrill further argues that amounts paid by 
Morrill to Roosevelt under the R-1 rate in excess of 
those provided for by schedule A-5 should be re- 
funded to Morrill. The basis of Morrill’s argument 
is that under its contract with Roosevelt it was to 
pay on the basis of a schedule A rate established 
when the contract was entered into or modified or 
revised from time to time, and not on the basis of a 
new schedule derived for non-REA act beneficiaries. 
Morrill maintains that the R-1 rate is neither a modi- 
fication nor a revision of the rate previously charged 
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Morrill but, rather, a ‘‘new rate’’ and therefore not 
applicable to Morrill. 

We believe that the argument is simply without 
any basis. Clearly the agreement between Roose- 
velt and Morrill is that Morrill will pay to Roosevelt 
for energy an amount equal to that charged by Tri- 
State to Roosevelt, plus an additional 10 percent. 
Morrill concedes that Tri-State charged Roosevelt 
for energy supplied to Morrill under the R-1 rate. 
Morrill’s position is that that is Roosevelt’s problem 
and not Morrill’s. 

Each party to the contract urges us to consider ex- 
trinsic evidence in an effort to interpret the con- 
tract. We think that is not necessary. The lan- 
guage of the contract is clear and unambiguous. It 
is a familiar rule of law that a written contract ex- 
pressed in unambiguous language is not subject to 
interpretation or construction and the parties’ inten- 
tion must be determined from its contents. Clemens 
Mobile Homes, Inc. v. Anderson, 206 Neb. 58, 291 
N.W.2d 238 (1980). Morrill agreed to pay Roosevelt 
whatever Roosevelt was charged by Tri-State, plus 
an additional 10 percent. That language is clear and 
unambiguous. Furthermore, the language of the 
contract recognized that there would be changes 
made in the rate schedules. 

If Morrill believed that Tri-State’s charges to 
Roosevelt for Morrill’s energy were discriminatory 
or improper, its remedy was to challenge the rate 
and not sue for money had and received. In York 
County Rural Public Power Dist. v. O’Connor, 172° 
Neb. 602, 608, 111 N.W.2d 376, 379 (1961), we said: 
“(T]he reasonableness or unreasonableness of rates 
charged or action taken by the board of directors of 
a public power district is a proper matter for judi- 
cial examination and review.”’ See, also, McGinley 
v. Wheat Belt P.P. Dist., 214 Neb. 178, 332 N.W.2d 
915 (1983). 

A suit for money had and received, on the other 
hand, is based upon a notion that where one person 
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has money to which in equity and good conscience 
another is entitled, the law creates a promise by the 
former to pay to the latter. See, Barker v. Wardens 
& Vestrymen of St. Barnabas Church, 171 Neb. 574, 
106 N.W.2d 858 (1961); Nebraska State Bank v. 
Sherlock, 180 Neb. 772, 145 N.W.2d 573 (1966). 

Having conceded that Tri-State charged Roosevelt 
under R-1 for Morrill’s energy and that Roosevelt 
paid Tri-State pursuant to R-1, until the rate was 
changed Morrill was obligated to pay as billed. If 
the rate established by Tri-State under its R-1 was 
discriminatory, a fact we do not decide, the proper 
remedy was a suit to challenge the rate and not a 
suit for money had and received. 

The judgment is affirmed. 

AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, V. JOHN B. 
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Criminal Law: Witnesses: Prior Convictions. In a criminal pro- 
ceeding the right to inquire of a defendant of a previous conviction 
is for the purpose of attacking the credibility of the witness. If, in 
response to a question whether the defendant has ever been con- 
victed of a felony, or a crime involving dishonesty or false state- 
ments, the defendant answers yes, the inquiry should end. It is 
improper to inquire into the nature of the crime or the details of the 
offense. 


Appeal from the District Court for Sheridan Coun- 
ty: Pau D. Empson, Judge. Reversed and re- 
manded for a new trial. 


Thomas C. Lansworth of Bauer, Galter & Geier, 
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Paul L. Douglas, Attorney General, and Marilyn 
B. Hutchinson, for appellee. 
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KRIVoOSHA, C.J., BosLauGH, McCown, WHITE, 
HASTINGS, CAPORALE, and SHANAHAN, JJ. 


WHITE, J. 

Appellant was charged in the county court for 
Sheridan County, Nebraska, with three counts of 
third degree assault, a Class I misdemeanor, Neb. 
Rev. Stat. § 28-310(1) (Reissue 1979). A jury re- 
turned a verdict of guilty as to all counts, and appel- 
lant was sentenced to consecutive terms of 6 months 
on count I, 6 months on count II, and 30 days on 
count III. On appeal to the District Court for Sheri- 
dan County that court affirmed the judgment. We 
reverse and remand. 

On appeal several errors are urged, but we shall 
discuss only one, to wit, that the trial court erred in 
overruling objections to questions by the prosecution 
relating to a previous conviction of the appellant for 
illegal possession of a firearm after the appellant 
admitted the conviction. Neb. Rev. Stat. § 27-609 
(Reissue 1979) provides in part: ‘‘(1) For the pur- 
pose of attacking the credibility of a witness, evi- 
dence that ne has been convicted of a crime shall be 
admitted if elicited from him or established by pub- 
lic record during cross-examination, but only if the 
crime (a) was punishable by death or imprisonment 
in excess of one year under the law under which he 
was convicted or (b) involved dishonesty or false 
statement regardless of the punishment.”’ 

Prior to the effective date of the Nebraska Evi- 
dence Rules on January 1, 1976, the area of inquiry 
into past convictions for felonies was controlled by 
Neb. Rev. Stat. § 25-1214 (Reissue 1964): ‘‘A witness 
may be interrogated as to his previous conviction for 
a felony, but no other proof of such conviction is 
competent except the record thereof.”’ 

In State v. Lang, 197 Neb. 47, 50, 246 N.W.2d 608, 
611 (1976), we noted that under Rule 609 ‘‘Evidence 
of conviction of a crime is, in some respects, more 
limited, but is not restricted to felonies as such.”’ 
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No case has arisen since the adoption of the rules 
of evidence concerning the scope of the inquiry al- 
lowed. ‘‘Under section 8848, Comp. St. 1922 [identi- 
cal to § 25-1214], providing that a witness may be in- 
terrogated as to his previous conviction for a felony, 
but that no other proof is competent except the rec- 
ord thereof, a defendant in a criminal prosecution 
becoming a witness in his own behalf may be asked 
on cross-examination whether he has previously 
been convicted of a felony, and if he answers in the 
affirmative further examination along that line 
should cease. If he answers in the negative, he may 
be impeached only by the record of his conviction.’’ 
(Syllabus of the court.) Vanderpool v. State, 115 
Neb. 94, 211 N.W. 605 (1926). 

The purpose of Rule 609 is to allow the prosecution 
to attack the credibility of a testifying defendant, not 
to retry him for a separate crime or prejudice the 
jury by allowing unlimited access to the facts of an 
unrelated crime, as the court in Vanderpool stated 
at 99, 211 N.W. at 607: ‘‘The right to inquire as toa 
previous conviction rests on the statute and is for the 
purpose only of affecting the credibility of the wit- 
ness. A fair interpretation of the statute seems to 
permit the question whether the witness has ever 
been convicted of felony. If the witness answers in 
the affirmative the inquiry should end there, and 
thereafter it is improper to inquire into the nature of 
the crime or the details of the offense.’’ 

The county court, having permitted the prosecutor 
to inquire into the facts and circumstances of the 
previous felony, including an inquiry as to why the 
appellant pled guilty and whether there had been 
other charges filed, committed error. In our view, 
prejudicial error. 

The appellant did not deny that the incident in- 
volved here took place but maintained that he acted 
in self-defense. His credibility was an important is- 
sue in the case. To permit it to be impeached be- 
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yond the express limits of the statute cannot be pre- 
sumed to be harmless. 
REVERSED AND REMANDED FOR A NEW TRIAL, 

HastInGs, J., concurring. 

I am in full agreement with the result reached by 
the court in this instance. Also, I acknowledge that 
in this case we were faced with the situation where 
evidence of only one prior crime had been offered 
for impeachment purposes, and the author of the 
majority opinion quite properly limited his discus- 
sion to that single issue. 

However, to the extent that one may misread this 
opinion as interpreting Neb. Rev. Stat. § 27-609 (Re- 
issue 1979) to limiting the introduction of but one 
prior crime for impeachment purposes, I hasten to 
register my disagreement. No cases seem to have 
squarely faced this question. However, in Swain v. 
State, 621 P.2d 1181 (Okla. Crim. 1980), which con- 
strued a statute very similar to § 27-609, the court 
stated that it was not error to have allowed the 
prosecutor to impeach the defendant with his prior 
convictions for armed robbery and forgery. 

Also, the Court of Appeals in United States v. 
Rivers, 693 F.2d 52 (8th Cir. 1982), spoke in terms of 
impeachment by evidence of prior convictions under 
Rule 609(a) of the Federal Rules of Evidence. 

A determination of this question must be post- 
poned to a later date when that issue is squarely pre- 
sented. 

BosLauGu, J., joins in this concurrence. 
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HASTINGS, J. 

This matter comes before us pursuant to Neb. 
Rev. Stat. § 24-219 (Cum. Supp. 1982) as 18 certified 
questions of law from the U.S. District Court for the 
District of Nebraska. The main thrust of these 
questions is a request that we interpret Neb. Rev. 
Stat. § 28-347 (Cum. Supp. 1982) as it stands, and in 
light of other relevant provisions found under Ne- 
braska law. 

Section 28-347 reads: ‘‘(1) Except as provided in 
this section, no physician shall perform an abortion 
upon a minor without first having given at least 
twenty-four hours actual notice to one of the parents 
or the legal guardian, if any, of the minor as to the 
intention to perform such abortion. If such parent 
or guardian does not receive actual notice, the no- 
tice requirements of this section may be satisfied by 
sending notice to such parent or legal guardian by 
certified mail to the last-known address of such par- 
ent or guardian as indicated by the minor seeking 
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the abortion at least forty-eight hours prior to the 
performance of such abortion, computed from the 
time of mailing. 

““(2) The district court or any judge thereof in the 
county in which the minor resides or the abortion is 
to be performed or, in the absence from the county 
of such district judge the county court or a judge 
thereof, shall, upon it appearing satisfactorily to the 
court or judge by the affidavit or testimony of the 
petitioning minor that the minor is mature enough to 
make the abortion decision independently or that 
notification would not be in the minor’s best inter- 
ests, waive the notice requirements of subsection (1) 
of this section. A petitioning minor may initiate and 
participate on her own behalf in any proceeding 
brought pursuant to this subsection and the court 
may appoint a guardian ad litem for the petitioning 
minor. The court shall maintain confidentiality as 
to all proceedings brought pursuant to this subsec- 
tion. The court shall expedite all proceedings filed 
by a minor pursuant to this subsection and shall 
render a decision within twenty-four hours of the 
initial proceeding on such petition. 

‘‘(3) This section shall not apply when an emer- 
gency situation exists such that continuation of the 
pregnancy provides an immediate threat and grave 
risk to the life or health of the pregnant minor and 
the attending physician so certifies by affidavit.’’ 

This statute has been attacked by the plaintiffs, 
two physicians and several pregnant minors. In 
considering its constitutionality, the U.S. District 
Court certified the following questions to this court 
for decision: 

1. ‘‘Will the duties and responsibilities of a 
guardian ad litem who may be appointed for a minor 
under the authority of Section 28-347(2) be coexten- 
sive with those of an attorney representing a minor 
in the judicial proceeding authorized by that section; 
if not, in what respects will the duties and responsi- 
bilities differ?’’ 
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A review of Nebraska law indicates that there is 
no clear statement of what the duties or role of a 
guardian ad litem is. Several Nebraska statutes 
dealing with minors provide for the appointment of 
guardians ad litem. 

In cases involving termination of parental rights, 
Neb. Rev. Stat. § 42-364(4) (Reissue 1978) provided 
in part as follows: ‘‘Such guardian ad litem shall 
forthwith personally investigate the facts and cir- 
cumstances on all matters pertinent to the best in- 
terests and welfare of the children. If it appears to 
the guardian ad litem that the best interests and 
welfare of the children may require the termination 
of the parental rights of one or both parents, he shall 
apply to the court in writing or orally on the record 
for such termination.’’ This statute was changed in. 
1982 and now provides that whenever termination of 
parental rights is placed in issue, the District Court 
shall transfer jurisdiction to a juvenile court unless 
a showing is made that the District Court is a more 
appropriate jurisdiction. ‘‘If no such transfer is 
made the court shall forthwith appoint an attorney 
as guardian ad litem to protect the interests of any 
minor children.’’ § 42-364(4) (Cum. Supp. 1982). We 
do not believe that this amendment significantly al- 
ters the nature of the duties of the guardian ad litem 
as provided for in the earlier statute. 

Neb. Rev. Stat. § 43-104.06 (Reissue 1978) provides 
for the appointment of a guardian ad litem for chil- 
dren in paternity actions. That statute states: 
“Only upon the appointment of a guardian ad litem 
for the child, and a finding that the claimant is a fit 
person, is able to properly care for the child, and that 
the child’s best interests will be served by granting 
custody of the claimant, shall custody be granted to 
the claimant.’’ Again, under this statute it seems 
the guardian ad litem is to somehow participate in 
the determination of what is in the best interests of 
the child. 

Generally speaking, a guardian ad litem appears 
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to be an individual who steps into the position of the 
minor and, after considering the alternatives, as- 
serts the right of the minor as the guardian ad litem 
sees fit. Discussing the role of such a guardian, it 
has been stated: 

‘‘However, he is more than a nominal representa- 
tive appointed to counsel and consult with the trial 
court, and he has all the duties, powers, and re- 
sponsibilities of counsel who represents a party to 
litigation. On the other hand, the functions of a 
guardian ad litem are merely ministerial and not ju- 
dicial or quasi-judicial, and his sole function as a 
representative is to control and manage the action. 
So, a report submitted by him should only set forth 
facts, accompanied by any point desired to be urged 
on behalf of the infant and recommendations to the 
court, and he should not act in the capacity of com- 
missioner or master to make a report on which the 
decree is based. The findings contained in his re- 
port are not binding upon persons who are not repre- 
sented by him. In any event, a decree is not ren- 
dered void by reason of the fact that it is based on 
the report of a guardian ad litem. 

“It has been stated that the only purpose of a 
guardian ad litem appointed to represent infants in 
an action affecting a marriage is to determine which 
available alternatives are in the best interests of the 
infant. In a probate proceeding, the concurrent ob- 
ligation of a guardian ad litem to the court and all 
the parties imposes a higher degree of objectivity on 
him than is imposed on an attorney for an adult 
client. Accordingly, he may not take a stance 
which, in effect, prevents the court or other parties 
from having full knowledge of material evidence 
which he has secured and deems pertinent to the is- 
sues affecting his ward. A guardian ad litem or a 
next friend may not make an election for an infant 
without the consent of the court; but it may be done 
with the consent of the court.’’ 438 C.J.S. Infants 
§ 234 at 610 (1978). 
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It seems from these statutes and this general dis- 
cussion that the role of a guardian ad litem is some- 
thing akin to the role of an attorney acting as legal 
counsel, but it is somewhat different. The Code of 
Professional Responsibility establishes that an at- 
torney must zealously represent the wishes of his or 
-her client. See Canon 7. It is not the role of an at- 
torney acting as counsel to independently determine 
what is best for his client and then act accordingly. 
Rather, such an attorney is to allow the client to de- 
termine what is in the client’s best interests and 
then act according to the wishes of that client within 
the limits of the law. EC 7-7. 

In response to this first question, based upon the 
above discussion, we feel the duties and responsi- 
bilities of a guardian ad litem, as provided under 
§ 28-347(2), are not coextensive with those of an at- 
torney who might represent a minor in proceedings 
under this section. A guardian ad litem is to de- 
termine the best interests of the minor without nec- 
essary reference to the wishes of the minor. 

2. ‘Is the filing of the petition for judicial waiver 
the ‘initial proceeding’ as that term is used in Sec- 
tion 28-347(2)?”’ 

On the face of this statute it appears that a minor 
seeking to terminate her pregnancy has two options: 
first, to notify her parents, or, second, to obtain a 
court order stating she is mature enough to decide 
the question of whether her pregnancy will be ter- 
minated or not. In pursuing this latter course it 
seems she must petition the court for such an order. 
The statute states: ‘‘The court shall expedite all 
proceedings filed by a minor pursuant to this subsec- 
tion and shall render a decision within twenty-four 
hours of the initial proceeding on such petition.”’ 
(Emphasis supplied.) § 28-347(2). Giving this sec- 
tion its plain meaning, it would seem that this initial 
proceeding on the petition would occur sometime af- 
ter the filing of the petition. To have a proceeding 
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on the petition, the petition certainly must be al- 
ready filed. 

In addition to the fact that a straight reading of 
§ 28-347(2) supports this view, to require or interpret 
it otherwise would be impractical. If the filing of 
the petition was the ‘‘initial proceeding”’ in this mat- 
ter, a decision of the court would have to be forth- 
coming within 24 hours of that filing. As a practical 
matter this would be difficult if not impossible for 
the courts to comply with. This would mean the 
filing of the petition, the hearing on the petition, and 
the decision of court would all have to occur within 1 
day. The judicial system as it stands is not 
equipped to operate in this fashion. This could not 
be the interpretation intended by the Legislature. 
As such, we find that the filing of the petition in a 
proceeding under this statute is not the ‘‘initial pro- 
ceeding”’ in this matter. 

3. “Is the requirement of Section 28-347(2) that 
the court maintain confidentiality as to all proceed- 
ings brought pursuant to that subsection an excep- 
tion to Section 84-712 and a special exception to Sec- 
tion 24-311?”’ 

Neb. Rev. Stat. § 84-712 (Reissue 1981) provides: 
“Except as otherwise expressly provided by statute, 
all citizens of this state, and all other persons inter- 
ested in the examination of the public records, as de- 
fined in section 84-712.01, are hereby fully empow- 
ered and authorized to examine the same, and to 
make memoranda and abstracts therefrom, all free 
of charge, during the hours the respective offices 
may be kept open for the ordinary transaction of 
business.”’ 

Neb. Rev. Stat. § 24-311 (Reissue 1979) provides: 
‘All judicial proceedings of all courts established in 
this state must be open to the attendance of the pub- 
lic unless otherwise specially provided by statute.”’ 

While both these statutes state that judicial pro- 
ceedings and records are matters of public interest, 
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neither statute is absolute. Both provide that excep- 
tions may be created by express and special provi- 
sions. 

Section 28-347(2) expressly provides: ‘‘The court 
shall maintain confidentiality as to all proceedings 
brought pursuant to this subsection.’’ While it is not 
exactly clear what is meant by confidentiality in this 
statute, some meaning may be found by a reading of 
the other relevant abortion statutes. 

Neb. Rev. Stat. § 28-333 (Reissue 1979), since de- 
clared unconstitutional, provides that no person 
shall disclose any of the information contained in a 
consent form required under that statute. 

Neb. Rev. Stat. § 28-343 (Reissue 1979) provides 
that the information contained in the Bureau of Vital 
Statistics form required under that statute is not to 
be available to the public. This section states in 
relevant part: ‘‘The abortion reporting form re- 
quired under this section shall not include the name 
of the person upon whom the abortion was per- 
formed. The abortion reporting form required 
under this section shall be confidential and shall not 
be revealed except upon the order of a court of com- 
petent jurisdiction in a civil or criminal proceed- 
ing.”’ 

Finally, Neb. Rev. Stat. § 28-345 (Reissue 1979) 
provides that reporting forms of the Department of 
Health shall be confidential. ‘‘Under no circum- 
stances shall the compilations of information include 
the name of any attending physician or identify in 
any respect facilities where abortions are _ per- 
formed.’’ 

While the Legislature might have been more ex- 
plicit or clear when stating the meaning of confi- 
dentiality under § 28-347(2), we feel it is reasonable 
to infer from a reading of these other statutes that 
the Legislature intended to keep the proceedings 
under this section private and not a matter of public 
record. Therefore, we find that the language of 
§ 28-347(2) does create exceptions to §§ 84-712 and 
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24-311. The text of and attendance at such proceed- 
ings are not open to the general public. 

4. ‘Does Section 25-301 require that the Section - 
28-347(2) proceeding be brought in the name of the 
petitioning minor?”’ 

5. ‘In light of Sections 25-301 and 304, may a 
minor, as a matter of right, bring an action under 
Section 28-347(2) in a fictitious or assumed name or 
must she first obtain court permission to do so?’’ 

We shall handle these two questions together. 
Neb. Rev. Stat. § 25-301 (Reissue 1979) states: 
“Every action must be prosecuted in the name of 
the real party in interest, except as otherwise pro- 
vided in section 25-304.”’ 

Neb. Rev. Stat. § 25-304 (Reissue 1979) provides: 
“‘An executor, administrator, guardian, trustee of an 
express trust, a person with whom or in whose name 
a contract is made for the benefit of another, or a 
person expressly authorized by statute, may bring 
an action without joining with him the person for 
whose benefit it is prosecuted. Officers may sue 
and be sued in such name as is authorized by law, 
and official bonds may be sued upon the same way, 
and assignees of choses in action assigned for the 
purpose of collection, may sue on any claim as- 
signed in writing, but such assignee shall be re- 
quired to furnish security for costs as in case of non- 
resident plaintiffs.”’ 

Section 25-301 establishes an absolute requirement 
that all actions be brought in the name of the real 
party in interest. The only allowable exceptions to 
this rule are set forth in § 25-304. Section 28-347 does 
not fit within any of these exceptions. 

We see nothing in these two statutes which would 
give a petitioning minor the right or ability to bring 
an action under § 28-347(2) in a name other than the 
minor’s real name or the name under which she is 
commonly known. We realize that in certain cases 
a court may in its discretion allow a party to bring 
an action in a fictitious name in order to afford that 
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party an opportunity to pursue a sensitive issue 
without public scrutiny. The matters addressed by 
§ 28-347(2) may qualify for such treatment. 

Before a petitioning minor may pursue an action 
under § 28-347(2) under a fictitious name, she must 
receive approval from the relevant court. To hold 
otherwise not only would be contrary to § 25-301 but 
would present an unworkable situation. If a minor 
were allowed to proceed under a fictitious name 
without first gaining approval of the relevant court, 
and that minor was declared not mature enough to 
make the requisite decision without parental con- 
sent, she could simply proceed to file in another 
court under another fictitious name until she re- 
ceived the ruling she desired. There would be no 
record containing the real name of the minor. Un- 
der such a situation there would be no way of obtain- 
ing any aspect of finality to the court’s decision. 
Such a situation is contrary to the doctrine of res 
judicata or issue preclusion, and cannot be allowed. 

6. ‘Is a guardian ad litem appointed under Sec- 
tion 28-347(2) a ‘legal guardian’ as that term is used 
in Section 28-347(1)?’’ : 

Section 28-347(1) requires 24-hour notice be given 
“‘to one of the parents or the legal guardian, if any, 
of the minor as to the intention to perform such 
abortion.’’ This legal guardian seems to be an al- 
ternative to the parents. That is, if for some reason 
a minor is not under the care and custody of her par- 
ents, that minor will have a guardian to act in the 
role of the parents. Such a view is in keeping with 
other Nebraska statutes. 

Neb. Rev. Stat. § 30-2608 (Reissue 1979) provides: 
“‘The father and mother are the natural guardians. of 
their minor children and are equally entitled to their 
custody and to direct their education, being them- 
selves competent to transact their own business and 
not otherwise unsuitable. If either dies or is dis- 
qualified for acting, or has abandoned his or her 
family, the guardianship devolves upon the other. 
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The court may appoint a guardian for a minor if all 
parental rights of custody have been terminated or 
suspended by circumstances or prior court order.’’ 

The powers of such a guardian are the same as a 
parent. See Neb. Rev. Stat. § 30-2613 (Reissue 1979). 
The legal guardian then is much the same as a par- 
ent. 

A guardian ad litem, as set out under question 1, is 
different than a parent or legal guardian. As 
pointed out above the guardian ad litem only has the 
power to act in the single situation for which he or 
she is appointed. 

A general statement on this point is found at 43 
C.J.S. Infants § 234 at 611 (1978): ‘‘A guardian ad 
litem or next friend ordinarily does not have the 
powers of a trustee or guardian, and he does not re- 
place a general guardian for all purposes. He is not 
entitled to the custody of the person or property of 
the infant. Furthermore, he is not accountable to 
the court except for the faithful discharge of his du- 
ties. He may be endowed with powers similar to 
those of the general guardian for the purposes of the 
litigation at hand.’’ In short, the legal guardian is 
not the same as the guardian ad mens as provided 
for in this statute. 

7. ‘‘Are all petitioning minors in Section 28-347 (2) 
entitled to free, court-appointed counsel as a matter 
of right?”’ 

8. ‘‘Are all indigent petitioning minors in Section 
28-347(2) entitled to free, court-appointed counsel as 
a matter of right?”’ 

These two questions will be considered together. 
First of all, it should be pointed out that the statute 
does not provide for the appointment of legal counsel 
for any minor. This statute only provides for the 
appointment of a guardian ad litem. 

No case has been found which deals directly with 
the question of the right to appointed counsel in pro- 
ceedings such as these. The closest analogous situ- 
ation found is that of termination of parental rights. 
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In such cases the right to appointed counsel for indi- 
gent criminal defendants established in Gideon v. 
Wainwright, 372 U.S. 335, 83 S. Ct. 792, 9 L. Ed. 2d 799 
(1963), and Argersinger v. Hamlin, 407 U.S. 25, 92 
S. Ct. 2006, 32 L. Ed. 2d 530 (1972), has been ex- 
panded to the area of civil litigation. 

In State v. Caha, 190 Neb. 347, 208 N.W.2d 259 
(1973), this court discussed the right to counsel for 
indigent parents in a termination of parental rights 
case. Relying heavily on a New York Court of 
Appeals decision, we said: ‘‘In a very similar case 
the New York Court of Appeals held that an indigent 
parent was entitled to the assistance of counsel at 
the expense of the State. ... The New York court 
said: ‘In our view, an indigent parent, faced with 
the loss of a child’s society, as well as the possibility 
of criminal charges (Family Ct. Act, §§ 1014, 1052, 
1055; Penal Law, Consol. Laws, c. 40, § 260.10), is 
entitled to the assistance of counsel. A parent’s con- 
cern for the liberty of the child, as well as for his 
care and control, involves too fundamental an inter- 
est and right . . . to be relinquished to the State 
without the opportunity for a hearing, with assigned 
counsel if the parent lacks the means to retain a 
lawyer. To deny legal assistance under such cir- 
cumstances would — as the courts of other jurisdic- 
tions have already held . . . constitute a violation of 
his due process rights and, in light of the express 
statutory provision for legal representation for those 
who can afford it, a denial of equal protection of the 
laws as well. As the Federal District Court wrote in 
the very similar Cleaver case ... ‘‘whether the 
proceeding be labelled ‘civil’ or ‘criminal,’ it is 
fundamentally unfair, and a denial of due process of 
law for the state to seek removal of the child from 
an indigent parent without according that parent the 
right to the assistance of court-appointed and com- 
pensated counsel. * * * Since the state is the adver- 
sary * * * there is a gross inherent imbalance of ex- 
perience and expertise between the parties if the 
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parents are not represented by counsel. The par- 
ent’s interest in the liberty of the child, in his care 
and in his control, has long been recognized as a 
fundamental interest. * * * Such an interest may not 
be curtailed by the state without a meaningful op- 
portunity to be heard, which in these circumstances 
includes the assistance of counsel.’’’’’ Id. at 349-51, 
208 N.W.2d at 260-61. 

The same result has been reached by several of 
the federal courts. See, Lassiter v. Department of 
Social Services, 452 U.S. 18, 101 S. Ct. 2153, 68 
L. Ed. 2d 640 (1981); Davis v. Page, 640 F.2d 599 (5th 
Cir. 1981). The courts in these cases rely on the fact 
that a substantial right is involved and the fact that 
the indigent individual involved faces the state as an 
adversary which will surely be represented by legal 
counsel. Under the idea of fundamental fairness 
such individuals must themselves be represented by 
counsel before being deprived of their rights. 

In proceedings under § 28-347(2) there is no doubt 
that a minor’s fundamental right to privacy is in- 
volved. Roe v. Wade, 410 U.S. 113, 93 S. Ct. 705, 35 
L. Ed. 2d 147 (1973). The major and controlling dif- 
ference between the termination of parental rights 
cases and proceedings under § 28-347(2) is that the 
latter proceedings are not adversarial in nature. 
This statute does not provide that the state or any- 
one else will contest the minor’s claim that she is 
mature enough to make the abortion decision her- 
self. Rather, she will present evidence, and the 
judge will then make the decision as to her maturity. 
Since there is no adversarial aspect to these pro- 
ceedings, we find that no petitioning minor, indigent 
or otherwise, is entitled to free court-appointed 
counsel as a matter of right in proceedings under 
§ 28-347(2). 

9. “If the court finds under Section 28-347(2) that 
the minor is mature enough to make the abortion de- 
cision independently, may it refuse to waive pa- 
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or its own, contrary decision is a better one?’’ 

Section 28-347(2) states in relevant part: ‘‘The 
district court or any judge thereof in the county in 
which the minor resides or the abortion is to be per- 
formed .. . shall, upon it appearing satisfactorily to 
the court or judge by the affidavit or testimony of 
the petitioning minor that the minor is mature 
enough to make the abortion decision independently 
or that notification would not be in the minor’s best 
interests, waive the notice requirements of subsec- 
tion (1) of this section.’’ (Emphasis supplied.) 

Basically, what this statute provides is that if the 
court finds, based upon the evidence adduced, that a 
minor is mature enough to make this decision, or 
that notice to that minor’s parents is not in that 
minor’s best interest, then that court shall waive 
the notice requirements of § 28-347(1). 

As we have said in the past, ‘‘As a general rule, in 
the construction of statutes, the word ‘shall’ is con- 
sidered mandatory and inconsistent with the idea of 
discretion.’’ Moyer v. Douglas € Lomason Co., 212 
Neb. 680, 685, 325 N.W.2d 648, 651 (1982). The effect 
of using ‘‘shall’’ in this statute is that once a judge 
finds the minor is mature enough, or notice to her 
parents would not be in her best interests, that judge 
must waive the notice requirements of subsection 
(1). Therefore, once a court makes such a finding, 
it may not refuse to waive the notice requirements. 

10. ‘‘Would a physician violate Section 28-347(1) if 
he or she performed an abortion upon a minor whom 
the physician reasonably and in good faith, though 
erroneously, believed to be nineteen or more years 
of age or had been married?’”’ 

This section, on its face, does not discuss whether 
a physician’s good faith belief as to a person’s age 
is a defense. Ideally, if the Legislature had _ in- 
tended such good faith to be a defense, it would have 
expressly so provided in the statute. 

Some guidance on this question may be found 
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when viewing other Nebraska statutes. Neb. Rev. 
Stat. § 28-805 (Reissue 1979) creates the offense of 
debauching a minor. That statute nowhere sets 
forth any good faith defense as to the age of the mi- 
nor. Under that statute it is not a defense if a per- 
son in good faith believes that the minor involved is 
of the age of majority. 

In contrast, under the Nebraska Liquor Control 
Act there is a prohibition against selling liquor to 
minors. Neb. Rev. Stat. § 53-180 (Cum. Supp. 1982). 
In Neb. Rev. Stat. § 53-180.07 (Reissue 1978) the Leg- 
islature specifically provided a defense for the seller 
of alcoholic beverages to minors, who in good faith 
relied on written proof falsely showing the minor to 
be of majority age. 

The import of these two statutes in the instant 
case is that, under the statute prohibiting the de- 
bauching of minors, no good faith defense for the 
violator is provided under the statute, and, in fact, 
the good faith belief of the violator as to the age of 
the minor is not a defense. Under the Nebraska 
Liquor Control Act the Legislature chose to allow 
such a defense, and specifically provided one. On 
this basis, we feel that if the Legislature had in- 
tended the good faith belief of the physician as to the 
age of the minor to be a defense under § 28-347(1), it 
would have so provided, as was done under the Ne- 
braska Liquor Control Act. Therefore, we find that 
a physician’s good faith belief as to the minor’s age 
is not a defense under § 28-347(1). 

11. ‘‘For the purposes’ of Section 28-347, is a 
woman’s minority to be determined by the law of the 
state of her residence, if it is other than Nebraska?”’ 

We feel the minority status of women seeking to 
obtain abortions in Nebraska should be controlled by 
Nebraska law. An analogous situation may be once 
again found under the Nebraska Liquor Control Act. 
Under that act a minor is defined as any male or 
female under the age of 20 years. Neb. Rev. Stat. § 
53-103(23) (Cum. Supp. 1982). If an individual from 
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outside Nebraska, who is less than 20 years of age, 
enters Nebraska and attempts to purchase alcoholic 
beverages, he or she may not lawfully do so. This is 
true even if this person under the age of 20 has 
reached majority in his or her home state and is 
therefore able to lawfully purchase alcoholic bev- 
erages in that state. 

Since these abortions are to be performed in Ne- 
braska, under the laws and jurisdiction of this state, 
we feel Nebraska law is controlling as to the age of 
majority for purposes of this statute. 

12. ‘‘Is the court to disregard in interpreting Sec- 
tion 28-347(2) all parental objections of which it may 
become aware during the hearing that are not based 
exclusively on what would serve the minor’s best 
interests?’’ 

In answering this question, we simply say yes. 
This statute, on its face, sets forth what a court is to 
consider under subsection (2). The court is to con- 
sider evidence of maturity and the best interests of 
the minor; nothing else. Such parental objections 
as set out in this question are not proper for con- 
sideration by the court in reaching its decision. 

13. ‘‘Does the Nebraska law permit a minor to 
obtain a court order under Section 28-347(2) without 
parental notification?”’ 

Yes; this statute on its face does provide for such 
a procedure. 

Questions 14 through 18 relate to the matter of ap- 
peals taken from decisions rendered under § 28-347(2), 
whether such appeals will be expedited, and whether 
this court will provide special rules for such appeals. 
These questions will be discussed together. 

First of all, the only direction found in the statute 
itself is in its provision that ‘‘The court shall expe- 
dite all proceedings . . . and shall render a decision 
within twenty-four hours of the initial proceeding on 
such petition.’’ § 28-347(2). We believe that ‘‘the 
court’’ refers to the trial court and not to the court 
on appeal. 
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Secondly, the timetable for appeals is prescribed 
by statute. ‘‘Any party may appeal from the... 
final order of the county ... court to the district 
court of the county where the county .. . court is lo- 
cated.’’ Neb. Rev. Stat. § 24-541.01(1) (Cum. Supp. 
1982). 

“(1) In order to perfect an appeal from the 
county . . . court the appealing party shall within 
thirty days after the rendition of the judgment... 

“‘(a) File . .. a notice of appeal; and 

“‘(b) Deposit ...a docket fee.... 

(2) Satisfaction of the requirements ... of this 
section shall perfect the appeal and give the district 
court jurisdiction of the matter appealed... . 
Neb. Rev. Stat. § 24-541.02 (Cum. Supp. 1982). 

“Upon perfection of the appeal the clerk of the 
county ... court shall transmit within ten days to 
the clerk of the district court a certified copy of the 
transcript and the docket fee, whereupon the clerk 
of the district court shall docket the appeal.’’ Neb. 
Rev. Stat. § 24-541.04(1) (Cum. Supp. 1982). 

‘“‘A ... final order made by the district court may 
be reversed ... by the Supreme Court... .’’ Neb. 
Rev. Stat. § 25-1911 (Reissue 1979). 

‘“‘The proceedings to obtain a reversal . . . shall be 
by filing in the office of the clerk of the district court 
. . . within one month after ... the making of such 
final order . . . a notice of intention to prosecute such 
appeal ...and... by depositing . . . the docket fee 
required by law... .’’ Neb. Rev. Stat. § 25-1912 
(Cum. Supp. 1982). 

It is true that it is within this court’s discretion, 
under its rule-making authority, to decide what class 
of cases shall be advanced or expedited once they 
are placed on the docket. However, we are not pre- 
pared to state, and we do not state, that we will alter 
the procedural steps to perfect an appeal, which we 
have previously said are jurisdictional. Nebraska 
State Bank v. Dudley, 203 Neb. 226, 278 N.W.2d 334 
(1979). 
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Our answer to question 17, whether a decision of 
the county court is appealable to the District Court 
or to this court, would seem to be unimportant at 
this juncture. Outside of cases involving the author- 
ity of a county judge to issue a temporary injunction 
in the absence of the district judge, the only case re- 
motely on point is Kingman v. Davis, 63 Neb. 578, 88 
N.W. 777 (1902). In that case this court, through 
Commissioner Pound, stated in effect that the Su- 
preme Court can not review the rulings of the county 
court directly, but can only review the judgment of 
the District Court rendered on appeals therefrom. 
We believe that reasoning to be applicable here. 

Judgment is entered accordingly. 

JUDGMENT ENTERED. 
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WHITE, J. 

This is an appeal from the District Court for Lin- 
coln County, Nebraska. The appellant, Alfred S. 
Lopez, was convicted of second degree sexual as- 
sault, Neb. Rev. Stat. § 28-320(1)(a) (Reissue 1979), 
a Class III felony, and of second degree assault, 
Neb. Rev. Stat. § 28-309(1) (Reissue 1979), a Class IV 
felony. The appellant was found to be a treatable 
mentally disordered sex offender. The court further 
found that the conviction of second degree assault 
was the third conviction of a felony and found the 
appellant to be an habitual criminal. Appellant was 
sentenced to a term of 10 years, with credit for time 
spent in the county jail prior to sentence. 

Two errors are assigned: (1) The evidence is 
insufficient to sustain the verdict; and (2) The court 
erroneously enhanced the sentences. 

We will discuss the second assignment of error 
first. The trial court sentenced the appellant pur- 
suant to our holding in State v. Pierce, 204 Neb. 433, 
283 N.W.2d 6 (1979), that two prior convictions 
arising out of the same set of circumstances may be 
used to impose an enhanced penalty pursuant to 
Neb. Rev. Stat. § 29-2221 (Reissue 1979). However, 
State v. Pierce was reconsidered and overruled in 
State v. Ellis, 214 Neb. 172, 333 N.W.2d 391 (1983). 
The sentence of the court was therefore erroneous, 
and the cause must be remanded to the District 
Court for resentencing. 

With respect to the first assignment of error we 
have said: ‘‘ ‘In determining the sufficiency of the 
evidence to sustain a conviction in a criminal prose- 
cution, it is not the province of the Nebraska Su- 
preme Court to resolve conflicts in the evidence, 
pass upon the credibility of witnesses, determine 
plausibility of explanations, or weigh the evidence, 
as such matters are for the jury. The verdict of the 
jury must be sustained if, taking the view most 
favorable to the State, there is sufficient evidence to 


STATE v. LOPEZ 67 
Cite as 215 Neb. 65 


support it.’ (Syllabus of the court.) State v. True, 
210 Neb. 701, 316 N.W.2d 623 (1982). Moreover, ‘[a] 
verdict by a trier of fact in a criminal proceeding 
will be sustained if, taking the view most favorable 
to the State, there is sufficient evidence to support 
it.’ State v. Hilker, 210 Neb. 810, 812, 317 N.W.2d 82, 
84 (1982).’’ State v. Hllis, supra at 174, 333 N.W.2d 
at 393. 

Section 28-320 provides in part: ‘‘(1) Any person 
who subjects another person to sexual contact and 
(a) overcomes the victim by force, threat of force, 
express or implied, coercion, or deception . . . is 
guilty of sexual assault in either the second degree 
or third degree. , 

‘‘(2) Sexual assault shall be in the second degree 
and is a Class III felony if the actor shall have 
caused serious personal injury to the victim.’’ 

Section 28-309 provides in part: ‘‘(1) A person 
commits the offense of assault in the second degree 
if he: (a) Intentionally or knowingly causes bodily 
injury to another person with a dangerous instru- 
ment....” 

The appellant does not argue the sufficiency of the 
evidence to establish that it was the appellant who 
was the actor in the attack on the victim. Rather, | 
he argues strenuously that so far as the sexual as- 
sault charge is concerned, ‘‘there was no serious 
personal injury to the victim,’’ and on the second de- 
gree assault there was not sufficient proof of ‘‘bodily 
injury.’’ A limited recitation of the facts is neces- 
sary. 

At approximately 1 a.m. the victim left a girl 
friend’s house in North Platte and drove her car to 
another address in North Platte to see a boyfriend. 
As she drove she observed a car following her. Af- 
ter parking the car near the boyfriend’s residence 
she left the car. The following car, which the victim 
assumed was that of an acquaintance of her boy- 
friend, parked behind her car. As she walked 
toward the house she was seized from the rear, a 
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hand was placed over her mouth, and the other hand 
held a knife pressed to her throat. She was forced 
across the street, with the knife now at her back and 
the other hand still over her mouth, into a backyard 
of a residence in the area. The victim was in- 
structed to disrobe and the attacker rubbed her 
genital area. The victim was still in the grasp of the 
attacker and was instructed to move to another area 
where the attacker again touched the genital area. 
The victim lay down as instructed, and when the at- 
tacker attempted to lie on her, the victim poked a 
finger into the attacker’s eye and was struck by the 
closed fist of the attacker on the eyes and about the 
head a total of seven times. The attacker then fled. 
The victim sustained a severe black eye, bumps and 
bruises about the head, and a wound on the back 
from the knife, the knife apparently just cutting the 
skin and not seriously penetrating. The knife was 
recovered from the scene and identified by the at- 
tacker’s housemates, and was offered and received 
in evidence. The victim suffered headaches for a 
week and fear of being out at night alone. 

The argument that the victim did not suffer bodily 
injury from a dangerous instrument by reason of the 
slight wound in the back borders on the frivolous. 
The evidence clearly supports the jury’s finding of 
guilty of second degree assault. 

‘Serious personal injury shall mean great bodily 
injury or disfigurement, extreme mental anguish or 
mental trauma, pregnancy, disease, or loss or im- 
pairment of a sexual or reproductive organ.’’ Neb. 
Rev. Stat. § 28-318(3) (Reissue 1979). 

This court has previously defined the term ‘‘great 
bodily injury.’”’ The term ‘‘great bodily injury,” as 
employed in the Criminal Code, is not susceptible of 
a precise definition, but implies an injury of a 
graver and more serious character than an ordinary 
battery; and whether a particular case is within the 
meaning of the statute is generally a question of fact 
for the jury. Hallett v. State, 109 Neb. 311, 190 N.W. 
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862 (1922); State v. McDaniels, 145 Neb. 261, 16 
N.W.2d 164 (1944). Accordingly, Black’s Law Dic- 
tionary 139 (5th ed. 1979) defines a simple battery as 
one not accompanied by circumstances of aggrava- 
tion, or not resulting in grievous bodily injury. 

It is clear from the evidence adduced at trial that 
the victim suffered an assault with a knife, that the 
defendant struck her very hard several times about 
the head, that she had bruises and abrasions on her 
face, that she experienced a very sore neck, and that 
she was wounded with the knife on her back. Fur- 
thermore, the victim suffered paranoia and trauma 
as a result of the attack, and testified that she is 
fearful of going out alone at night, and is constantly 
looking to see if someone is following her. 

The evidence was sufficient to submit the issue to 
the jury as to whether the victim suffered severe 
personal injury. The first assignment of error is 
without merit. 

The trial court erroneously sentenced the defend- 
ant to a single term of 10 years on the two counts un- 
der an improper application of the habitual criminal 
statute. The sentence was erroneous and the cause 
must be remanded for resentencing. 

REVERSED AND REMANDED. 


FRANK J. WEAR ET AL., APPELLEES, V. STATE OF 
NEBRASKA, DEPARTMENT OF ROADS, APPELLANT. 
337 N.W.2d 708 


Filed August 5, 1983. No. 81-927. 


1. Eminent Domain: Evidence. Generally, evidence as to the sale of 
comparable property is admissible as evidence of market value, 
provided there is adequate foundation to show the evidence is ma- 
terial and relevant. The foundation evidence should show the time 
of the sale, the similarity or dissimilarity of market conditions, the 
circumstances surrounding the sale, and other relevant factors af- 
fecting the market conditions at the time. 

2. Eminent Domain: Appeal and Error. Whether properties, the 
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subject of other sales, are sufficiently similar to the property con- 
demned to have some bearing on the value under consideration, 
and to be of aid to the jury, must necessarily rest largely in the 
sound discretion of the trial court. The trial court’s determination 
will not be interfered with in the absence of an abuse of discretion. 
The exact limits, either of similarity or difference, or of nearness 
or remoteness in point of time, depend upon the location and char- 
acter of the properties and the circumstances of the case. 

3. Eminent Domain: Evidence. The weight and credibility of valu- 
ation testimony in a condemnation action are for the jury, and in 
testing such evidence the condemnee is entitled to have all conflicts 
resolved in a light most favorable to him. 

4. Eminent Domain: Damages: Appeal and Error. The amount of 
damages sustained in a condemnation action is peculiarly a ques- 
tion of a local nature and ordinarily is to be determined by a jury. 
Where the evidence is conflicting, this court will not ordinarily in- 
terfere with the verdict of the jury unless it is clearly wrong. 

5. Attorney Fees. In the determination of a reasonable attorney fee, 
the court should consider the importance of and the result of the 
case, the difficulties thereof, the degree of professional skill dem- 
onstrated, the diligence and ability required and exercised, the ex- 
perience and professional training of the attorney, the difficulty of 
the questions of fact and law that are raised, and the time and 
labor necessarily required in the performance of those duties. 

The court, in awarding a reasonable attorney fee, may con- 
sider the actual agreement existing between a litigant and his at- 
torney, including an obligation to pay a contingent fee. While the 
actual agreement is neither the sole factor nor a factor to be given 
any greater weight than any of the other factors, it may never- 
theless be considered. 


Appeal from the District Court for Sarpy County: 
GEORGE H. STANLEY, Judge. Affirmed. 


Paul L. Douglas, Attorney General, Warren D. 
Lichty, Jr., and Gary R. Welch, for appellant. 


J. Thomas Rowen of Miller & Rowen, P.C., for ap- 
pellees. 


KrivosHa, C.J., BOSLAUGH, McCown, WHITE, 
HasTINGS, and CAPORALE, JJ., and COLWELL, D.J., Re- 
tired. 


McCown, J. 
This is a condemnation proceeding instituted by 
the Nebraska Department of Roads to acquire the 
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land necessary for highway reconstruction in Sarpy 
County, Nebraska. The jury verdict was for $677,480 
and the State has appealed. 

The State sought to acquire 18.12 acres of land on 
the outskirts of Omaha located on the west side of 
Highway 50 near its intersection with Interstate 80 
in Sarpy County, Nebraska. The land taken in fee 
title was a roughly rectangular tract approximately 
1,535 feet north and south by 535 feet east and west, 
and was located in the southeast corner of a 75-acre 
tract of land owned by the individual condemnees, 
who are plaintiffs in this action. 

The 75-acre tract was also rectangular, approxi- 
mately 2,600 feet north and south by 1,250 feet east 
and west. The State had acquired control of access 
from the 75-acre tract to Highway 50 in 1962, and had 
restricted access use to two field entrances to be 
used for normal farming operations. No other ac- 
cess existed to Highway 50. Twenty-six acres of the 
75-acre tract were zoned as general business and the 
remaining acres were zoned for multifamily dwell- 
ings. Of the 18.12 acres actually taken by the State, 
13.8 acres were zoned general business and 4.32 
acres were zoned for multifamily dwellings. 

Prior to the filing of the condemnation action here 
the plaintiff landowners had prepared and drawn 
plans for the development of the 75-acre tract for use 
as a shopping center and condominium apartment 
complex. 

In June 1980 the Nebraska Department of Roads 
filed a condemnation proceeding in Sarpy County, 
and on July 10, 1980, the board of appraisers in the 
county court awarded the property owners $480,942 
as damages by reason of the taking. Both the prop- 
erty owners and the State appealed the award to the 
District Court, and the property owners were desig- 
nated plaintiffs. 

At the trial in District Court the plaintiffs pre- 
sented Fred Krambeck, a licensed real estate ap- 
praiser, as their first witness. Krambeck testified 
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and gave his opinion as to the amount of damages 
sustained by the plaintiffs, including the value of the 
18.12 acres actually taken and the damages to the re- 
mainder of the 75-acre tract. Krambeck testified 
that his opinion was based upon computations, 
figures, and plans prepared by Bill Dorner, a regis- 
tered land surveyor. 

Dorner testified that he prepared some of the 
figures and computations for the plaintiffs’ planned 
development of the 75-acre tract. Dorner admitted 
that when he prepared the plats he presupposed ac- 
cess to Highway 50. On motion of the State the Dis- 
trict Court then struck the testimony of Dorner on 
the basis that he was not a registered civil engineer 
and therefore not qualified to prepare the figures 
and plats offered in his testimony. The court also 
struck the testimony of Krambeck because his valu- 
ations were based on the Dorner figures and the as- 
sumption that there was access to Highway 50. 

Later in the trial plaintiffs produced the testimony 
of Robert E. Dreesen, a certified civil engineer who 
was a partner with Dorner in a 30-person engineer- 
ing and surveying firm. Dreesen testified that all 
figures and materials prepared by members of his 
firm were prepared under the supervision of a li- 
censed engineer and were reviewed and checked for 
authenticity and accuracy. He testified that he per- 
sonally reviewed the exhibits and figures prepared 
by Dorner and that in his opinion the figures and 
computations were true and accurate. Dreesen also 
testified that the absence of access to Highway 50 
would not affect the feasibility of the Dorner plans, 
nor the figures reviewed and testified to by Dreesen, 
even though Dorner had incorrectly presumed ac- 
cess when the plans were prepared. 

Paul Merker, a licensed real estate appraiser, also 
testified on behalf of the plaintiffs. He testified that 
the commercial and residential zoning of the 75-acre 
tract represented the highest and best use of the 
property. He used a market data approach for his 
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valuations and selected a series of sales of similar 
properties in the area which he adjusted for differ- 
ences between them and the subject tract. 

In Merker’s opinion the fair market value of the 
entire tract before the taking was $1,044,569, the fair 
market value of the remainder after the taking was 
$184,426, and the total damages were $860,143. 

Merker testified that the value of the 18.12 acres 
actually taken was $336,316 and the balance was for 
damage to the remainder of the tract. 

Robert E. Wear, a real estate developer and one of 
the owners of the land, testified that the develop- 
ment plan for the 75-acre tract had been drawn up 
prior to the condemnation and that, in his opinion, 
the plaintiffs sustained approximately $1 million in 
damages as a result of the taking. 

The State’s evidence outlined its plan to expand 
the intersection of Highway 50 and Interstate 80, and 
also established that the only access from plaintiffs’ 
land to Highway 50 was two field entrances re- 
stricted to use for farming purposes. — 

Attilio Rindone, a licensed real estate appraiser, 
testified on behalf of the State. In his opinion, using 
a market data approach and comparative sales, the 
value of the entire property before the taking was 
$380,000, the value of the remainder after the taking 
was $279,000, and the total damages were $101,000. 

The jury viewed the premises at ground level and 
by air, and returned a verdict for the plaintiffs in the 
sum of $677,480. 

At a separate hearing thereafter the District Court 
granted the plaintiffs attorney fees of $80,000, plus 
expert witness fees of $1,680, and this appeal fol- 
lowed. 

The basic contention of the State on appeal is that 
the testimony of the expert real estate witness 
Merker was improper and should have been ex- 
cluded because his valuations were partially based 
upon computations prepared by William Dorner, 

whose testimony had been stricken upon the ground 
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that he was not a licensed civil engineer. Dorner 
had also testified that his computations assumed ac- 
cess to Highway 50. The State also contends that 
Merker’s testimony should have been excluded be- 
cause the evidence did not establish that the com- 
parative sales used by Merker were arm’s length 
transactions between willing buyers and sellers. 

The State’s position is that because of the admis- 
sion of the evidence, which the State asserts was im- 
proper, the verdict was excessive. Essentially, the 
State’s position is that because Dorner presumed ac- 
cess to Highway 50 when he prepared his computa- 
tions, a real estate expert witness, such as Merker, 
who used Dorner’s computations and plans, also 
necessarily assumed there was access to Highway 50 
as a basis for all valuation testimony. Therefore, 
the State argues, Merker’s testimony as to the valu- 
ation of the land taken or damaged must be ex- 
cluded. The record does not support the State’s 
position. 

Without passing upon the issue of whether Dorner’s 
testimony was properly stricken as incompetent, the 
testimony of Robert Dreesen, a licensed civil engi- 
neer, is in the record to reestablish Dorner’s facts 
and figures and to support Merker’s testimony as to 
damages. Dreesen testified that he had personally 
reviewed Dorner’s figures and plans and that they 
were accurate, in his opinion. Dreesen specifically 
testified that his opinion would not be different 
without access to Highway 50, and that access to 
Highway 50 would not affect any of Dorner’s facts or 
figures which Dreesen had testified about. 

The jury was specifically instructed that the State 
had previously purchased control of access from the 
subject property to Highway 50 and was the owner of 
such rights, and that the only access the plaintiffs 
had to Highway 50 was by way of two field entrances 
to be used for movement of farming equipment only. 
There is no evidence in the record that the jury mis- 
takenly or incorrectly assumed otherwise. 
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The State also contends that Merker’s testimony 
as to damages was improper because the compara- 
tive sales he used were not arm’s length transac- 
tions between willing buyers and willing sellers. 
Merker testified that in arriving at a fair market 
value of the property involved here, he examined 28 
comparable sales, noting the date of sale, the num- 
ber of acres involved, the total consideration, the 
consideration per acre, the area and the square feet, 
the consideration per square foot, and the zoning. 
Out of the 28 sales, Merker selected 4 sales of com- 
mercial property and 4 sales of residential property 
and adjusted those sales for location, size, shape, 
grading, and zoning so that they could be compared 
with the property involved here. He testified that he 
examined the deeds for all the comparable sales and 
verified the consideration for the sale with at least 
one of the participants in the transaction. 

One of the eight sales was shown to be part of a 
condemnation action instituted by the State and it 
was stricken by the District Court because it was not 
an arm’s length transaction. The State’s motion to 
strike the remaining sales on the ground that they 
were not arm’s length transactions was overruled by 
the court. Counsel for the State stated that testi- 
mony would be presented later showing that the 
sales were not arm’s length transactions, but no 
such evidence was ever presented. 

Generally, evidence as to the sale of comparable 
property is admissible as evidence of market value, 
provided there is adequate foundation to show the 
evidence is material and relevant. The foundation 
evidence should show the time of the sale, the 
similarity or dissimilarity of market conditions, the 
circumstances surrounding the sale, and other rele- 
vant factors affecting the market conditions at the 
time. Clearwater Corp. v. City of Lincoln, 202 Neb. 
796, 277 N.W.2d 236 (1979). 

Whether properties, the subject of other sales, are 
sufficiently similar to the property condemned to 
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have some bearing on-_the value under consideration, 
and to be of aid to the jury, must necessarily rest 
largely in the sound discretion of the trial court. 
The trial court’s determination will not be interfered 
with in the absence of an abuse of discretion. The 
exact limits, either of similarity or difference, or of 
nearness or remoteness in point of time, depend 
upon the location and character of the properties 
and the circumstances of the case. Langfeld v. 
Department of Roads, 213 Neb. 15, 328 N.W.2d 452 
(1982). 

In the absence of some evidence that the sales 
were not arm’s length transactions, the District 
Court was correct in refusing to strike the testimony 
and there was no abuse of discretion. 

The weight and credibility of valuation testimony 
in a condemnation action are for the jury, and in 
testing such evidence the condemnee is entitled to 
have all conflicts resolved in a light most favorable 
to him. Dawson v. City of Lincoln, 176 Neb. 311, 125 
N.W.2d 908 (1964). 

In the case at bar the evidence of the plaintiffs as 
to the damages suffered by reason of the condem- 
nation range from $860,000 to $1 million. The testi- 
mony of the State’s expert witness placed the dam- 
ages at $101,000. The jury saw and heard the wit- 
nesses and viewed the premises from the ground 
and from the air and brought in a verdict for 
$677,480. The verdict was within the range of the 
testimony and there is no objection to the instruc- 
tions. 

The amount of damages sustained in a condem- 
nation action is peculiarly a question of a local na- 
ture and ordinarily is to be determined by a jury. 
Where the evidence is conflicting, this court will not 
ordinarily interfere with the verdict of the jury un- 
less it is clearly wrong. Danish Vennerforning & 
Old Peoples Home v. State, 205 Neb. 839, 290 N.W.2d 
791 (1980). The verdict of the jury in the case at bar 
was not clearly wrong. One of the items of damages 
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considered by the jury was the cost of purchasing 
dirt for the grading of the remainder of the land. 
Wear had apparently planned to use the dirt from 
that portion of the land taken. While we have 
doubts as to the correctness of considering this item, 
the State did not object to such testimony and has not 
assigned this matter as error. Therefore, we shall 
not consider it on appeal. 

The State also appeals from the award of attorney 
fees of $80,000 to the plaintiffs pursuant to Neb. Rev. 
Stat. § 76-720 (Reissue 1981). The State contends the’ 
fees are excessive. 

The evidence at the hearing on fees established 
that the plaintiffs had a contingent fee arrangement 
with their attorney to pay 25 percent of the differ- 
ence between the highest offer by the State and the 
final jury verdict. Under that arrangement the con- 
tingent fee would have been $119,370. One of the 
plaintiffs, who was also an attorney, testified that in 
. his opinion, and taking all the factors of the case into 
account, $90,000 would be a reasonable attorney fee. 
Plaintiffs’ counsel testified as to his duties in con- 
nection with the case. A local attorney, acquainted 
with the work and reputation of plaintiffs’ counsel, 
testified that, taking into account the degree of diffi- 
culty and the amounts involved, a sum between 
$100,000 and $133,000 would be a reasonable attorney 
fee. The District Court allowed a fee of $80,000. 

The State contends that the fee is excessive be- 
cause the trial court considered the contingent fee 
arrangement and because the plaintiffs’ attorney did 
not produce a complete record of the amount of time 
spent in the preparation and trial of the case. In the 
determination of a reasonable attorney fee, the 
court should .consider the importance of and the re- 
sult of the case, the difficulties thereof, the degree of 
professional skill demonstrated, the diligence and 
ability required and exercised, the experience and 
professional training of the attorney, the difficulty of 
the questions of fact and law that are raised, and the 
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time and labor necessarily required in the per- 
formance of those duties. 

The court, in awarding a reasonable attorney fee, 
may consider the actual agreement existing between 
a litigant and his attorney, including an obligation to 
pay a contingent fee. While the actual agreement is 
neither the sole factor nor a factor to be given any 
greater weight than any of the other factors, it may 
nevertheless be considered. Prucka v. Papio Nat. 
Resources Dist., 206 Neb. 234, 292 N.W.2d 293 (1980). 

The allowance of a reasonable attorney fee for 
necessary services performed by an attorney in a 
condemnation case under the provisions of § 76-720 
will not be reversed on appeal to this court in the ab- 
sence of an abuse of discretion. There was no abuse 
of discretion here. 

The judgment of the District Court and the award 
of attorney fees and costs are affirmed. 

AFFIRMED. 


a 


BosLauGcu, J., dissenting. 

A verdict in a condemnation case which is mani- 
festly excessive, clearly wrong, and not supported 
by the evidence can not be sustained. Moyer v. Ne- 
braska E. G. & T. Coop., 171 Neb. 879, 108 N.W.2d 89 
(1961). 

The judgment in this case appears to be excessive 
on its face. The taking amounted to about 25 per- 
cent of the area of the tract, but the damages 
awarded amount to approximately 68 percent of the 
value of the entire tract, according to the plaintiffs’ 
evidence. The plaintiffs’ expert witness, Merker, 
valued the remainder after the taking at less than 20 
percent of the value of the entire tract before the 
taking. In other words, the remaining 75 percent of 
the property was worth less than 20 percent of the 
value of the entire tract. 

It further appears that the judgment is excessive 
because the owners were allowed to recover dam- 
ages twice for the property taken. They were al- 
lowed to recover the value of the land taken plus 
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the replacement cost of fill dirt that could have been 
removed from the land taken. The landowners 
should not be paid for both the value of the dirt and 
its replacement cost. 

When only a part of a tract is condemned, the 
measure of damages in Nebraska is the value of the 
property taken plus the difference in the value of the 
remainder before and after the taking. See Connor 
v. State, 175 Neb. 140, 120 N.W.2d 916 (1963). This 
rule has been criticized because it may permit a 
double recovery. See, 1 Orgel, Valuation under Law 
of Eminent Domain § 64 (2d-ed. 1953); Common- 
wealth v. Blanton, 352 S.W.2d 545 (Ky. 1961). 

In Blanton, supra at 547, the court said: ‘‘It must 
be obvious, however, that if in valuing the land 
taken its use as a specific facility is considered, and 
the damages for the taking are thus computed on the 
basis that the owner is being deprived of that fa- 
cility, the loss of the facility taken cannot be again 
considered as part of the damages to the remainder 
of the tract. It seems to us that the situation here is 
no different from that in Smick v. Commonwealth, 
Ky., 268 S.W.2d 424, where the landowner’s garage 
was taken and paid for, and he sought to recover in 
addition the expense of building a new garage.”’ 
(Emphasis in original.) See, also, P., B. d C. Trac- 
tion Co. v. Vance, 234 Ill. 36, 84 N.E. 607 (1908); 
State, Dept. of Highways v. Country Club Acres, 348 
So. 2d 138 (La. App. 1977). See, also, cases cited at 
4A Nichols, Law of Eminent Domain § 14.06 n.10 and 
§ 14.08 n.24 (3d ed. 1981). 

In the present case the landowners were entitled 
to recover the fair market value of the 18.12 acres of 
the land taken plus severance damages to the re- 
mainder. The evidence of the landowners relating 
to value can be summarized as follows: 

Wear, one of the landowners, testified that the 
value of the property was reduced $1 million. 

Merker, the expert witness, testified to the follow- 
ing values: 
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Value of entire 75-acre tract $1,044,569 
Value of 18.12 acres taken 336,316 
Value of remainder before taking 708,253 
Value of remainder after taking 184,426. 


Merker testified that the value of the remainder 
after the taking was diminished because the 18.12 
acres taken contained fill necessary to develop the 
remaining property for commercial and residential 
use, and that the loss in market value was equal to 
the cost of obtaining replacement fill. 

Merker relied upon estimates compiled by the en- 
gineer, Dreesen. Dreesen testified that to develop 
the remainder, 602,000 cubic yards of fill and 79,865 
cubic yards of topsoil would be required; that 392,000 
cubic yards of fill and 59,600 cubic yards of topsoil 
were on the remaining property; and therefore the 
landowners would be required to purchase and 
transport 210,000 cubic yards of fill and approxi- 
mately 20,000 cubic yards of topsoil at a cost of 
$504,000. Dreesen calculated the onsite grading 
costs before the taking and subtracted these from 
the cost of the project when it required fill to be 
brought in from offsite. It was stipulated that the 
land taken contained 266,000 cubic yards of fill. 

If it is assumed that the grading project was nec- 
essary for the development of the remainder, that 
the development plan was feasible, and that the 
damage to the remainder was equal to the cost of re- 
placing the fill present on the 18.12 acres, the award 
made by the jury is still excessive. This is because 
the landowners were permitted to recover the fair 
market value of the 18.12 acres which included the 
value of the fill dirt, and also to recover the cost of 
procuring replacement fill dirt as a part of the 
diminution in value of the remainder. Thus, the 
award resulted in double compensation. 

In the present case the value of the land taken in- 
cluded the value of the dirt in place. The land- 
owners can not also recover the cost of replacing the 
dirt. An analogy can be made to trespass cases in- 
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volving the removal of dirt. A landowner may re- 
cover the diminution in market value of the land or 
the market value of the soil taken but may not re- 
cover both. See City of Atlanta v. Swiney, 20 Ga. 
App. 415, 93 S.E. 24 (1917) (syllabus of the court). 

If the landowners were entitled to any severance 
damage for the loss of the dirt on the 18.12 acres, the 
measure would be the costs necessitated by the 
transportation of substitute dirt to the site. 

Hastincs, J., joins in this dissent. 


STATE EX REL. HILT TRUCK LINE, INC., APPELLANT, V. 
Harry ‘‘PETEH’’ PETERSON, DIRECTOR OF THE 
- DEPARTMENT OF MOTOR VEHICLES FOR THE STATE OF 
NEBRASKA, APPELLEE. 
337 N.W.2d 133 


Filed August 5, 1983. No. 82-310. 


Mandamus. Mandamus is available to enforce the performance of a 
ministerial duty, that is, an absolute duty to act in a prescribed 
manner upon existence of specified facts. 

Appeal from the District Court for Lancaster 

County: BERNARD J. MCGINN, Judge. Reversed and 
remanded with directions. 


Michael O. Johanns of Peterson, Bowman & Jo- 
hanns, for appellant. 


Paul L. Douglas, Attorney Seyret. and Ruth 
Anne E. Galter, for appellee. 


KrivosHaA, C.J., BOSLAUGH, McCown, WHITE, 
HASTINGS, CAPORALE, and SHANAHAN, JJ. 


SHANAHAN, J. 

Hilt Truck Line, Inc. (Hilt), requested a writ of 
mandamus requiring the director of the Department 
of Motor Vehicles (department) to process Hilt’s ap- 
plication for proportional registration of its truck . 
fleet pursuant to Neb. Rev. Stat. § 60-305.09 (Reissue 
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1978). The trial court denied the writ, finding that 
the director’s granting of a proportional registration 
is a discretionary duty. Hilt appeals, assigning as 
errors the court’s finding that issuance of the license 
was discretionary and the court’s failing to grant the 
writ of mandamus. 

Hilt, a Nebraska corporation, is an interstate 
motor common carrier which owns no trailers and 
leases all of its fleet’s tractors from the owner- 
operators. 

In September 1981 Iowa requested the Nebraska 
Department of Motor Vehicles to investigate whether 
Hilt was entitled to claim Nebraska as its base juris- 
diction. The department audited Hilt’s records at 
1415 South 35th Street in Council Bluffs, Iowa, where 
a sign indicated Hilt Truck Line. A Hilt employee 
requested that the audit be conducted at the Council 
Bluffs address. The department also investigated 
14709 Arbor Street, Omaha, Nebraska, the Hilt busi- 
ness address listed on previous applications for pro- 
portional licensing. The investigation showed that 
this address was the private residence of a Hilt em- 
ployee and that no phone for Hilt was listed at this 
address. 

In December 1981 Hilt filed an application for pro- 
portional registration of its fleet and listed 14709 
Arbor Street as its business address. In a Decem- 
ber 4 letter to Hilt, the department denied the appli- 
cation, stating that its investigation revealed Hilt 
‘“‘does not meet the criteria of a Nebraska based 
fleet but rather an Iowa based fleet’’ under the In- 
ternational Registration Plan (IRP). 

On January 7, 1982, Hilt filed proceedings for a 
writ of mandamus. On January 21, 1982, Hilt sent a 
letter to the department, stating it had an estab- 
lished place of business at 13626 C Street, Omaha, 
which satisfied the IRP’s criteria necessary for a 
Nebraska-based fleet. The department wrote to Hilt 
that it would need to investigate further to deter- 
mine if the C Street facility qualified ‘‘as a principal 
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place of business as defined by Nebraska statutes.’’ 

At trial Thomas Hilt, president of Hilt, testified 
that the company is leasing a building at 13626 C for 
office space and that the building has a sign for Hilt 
Truck Line, Inc. The office has Hilt financial rec- 
ords; is generally open from 8:30-4:30, with a Hilt 
employee present; and has a phone publicly listed in 
Omaha under the company name. He also testified 
that Hilt accrues a majority of its miles in Ne- 
braska. 

Harry Peterson, director of the Department of Mo- 
tor Vehicles, testified that the department, in proc- 
essing an application for proportional registration, 
must determine if the registrant has an established 
place of business in Nebraska under the IRP cri- 
teria, and must also determine if the registrant is 
‘‘properly registered’”’ by having a ‘‘principal place 
of business’’ in the state pursuant to § 60-305.09. 
Sandra Bock, the department employee in charge of 
interstate registration, was of the opinion that Hilt 
had satisfied the criteria for ‘‘established place of 
business’ under the IRP, but further investigation 
was necessary to determine Hilt’s ‘‘principal place 
of business.’’ 

The trial court, denying the writ, found the depart- 
ment employed discretion in determining Hilt’s ‘‘es- 
tablished place of business’’ under the IRP and in 
determining if Hilt was ‘“‘properly registered.”’ 

Pertinent statutes of the Motor Vehicle Registra- 
tion Law are Neb. Rev. Stat. §§ 60-305.03 and 
60-305.09 (Reissue 1978). Section 60-305.09(1) states: 
- “Any owner engaged in operating a fleet of appor- 
tionable commercial vehicles in this state in inter- 
state commerce may, in lieu of registration of such 
vehicles under the general provisions of sections 
60-301 to 60-344, register and license such fleet for 
Operation in this state by filing a sworn statement 
with the Department of Motor Vehicles, which shall 
be in such form and contain such information as the 
department shall require, declaring the total mile- 
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age operated by such vehicles in all states and in 
this state during the preceding year and describing 
and identifying each such vehicle to be operated in 
this state during the ensuing license year. The ap- 
plication shall be accompanied by payment of the 
registration fee determined as provided in this sec- 
tion. Upon receipt of such statement, the depart- 
ment shall determine the total fee payment... and 
shall notify the applicant of the amount of any addi- 
tional payment required to be made... . 


‘Upon completion of such processing and receipt 
of the appropriate fees, the department shall issue to 
the applicant a sufficient number of distinctive reg- 
istration certificates . . . for display on the vehicle 

. identifying it as a part of an interstate fleet pro- 
portionately registered. ... 

‘‘The vehicles so registered shall be exempt from 
all further registration and license fees under sec- 
tions 60-301 to 60-344 for movement or operation in 
the State of Nebraska... . 

“The right of applicants to proportional registra- 
tion hereunder shall be subject to the terms and con- 
ditions of any reciprocity agreement, contract or 
consent made by the Department of Motor Vehicles. 

‘*. . . Each vehicle of a fleet registered by a resi- 
dent of Nebraska on an apportionment basis shall be 
considered as fully registered for both interstate and 
intrastate commerce.”’ 

The department has entered into a reciprocal 
agreement, the International Registration Plan, and 
consequently applicant’s rights to proportional reg- 
istration are subject to this plan. Under the IRP, 
‘‘An applicant for proportional registration shall file 
a uniform application with the Commissioner of the 
base jurisdiction in lieu of registration under other 
applicable statutes.’”’ Int’l Regis. Plan § IV A.1. 
(1980). 

‘* “Base Jurisdiction’ means, for purposes of fleet 
registration, the jurisdiction where the registrant 
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has an established place of business, where mileage 
is accrued by the fleet and where operational rec- 
ords of such fleet are maintained or can be made 
available ....’’ Int’l Regis. Plan § II C.1. (1980). 

The commentary for C.1. states in part: ‘‘AI- 
though ‘an established place of business’ is not de- 
fined, it is construed to mean: ‘...a physical struc- 
ture owned, leased or rented by the fleet registrant 
the location of which is designated by street number 
or road location, and which is open during normal 
business hours; and in which are located: 

‘‘1) a telephone or telephones publicly listed in the 
name of the fleet registrant, 

‘‘2) a person or persons conducting the fleet regis- 
trant’s business, and, 

‘*3) the operational records of the fleet (unless 
such records can be made available... .)’”’ 

Section 60-305.03 authorizes the director of the De- 
partment of Motor Vehicles to enter into reciprocal 
agreements with other states. ‘‘Nonresident own- 
ers; trucks and buses; where no reciprocity; fees; 
all vehicles; reciprocal agreements authorized; 
terms and conditions; revision; absence of agree- 
ment; effect. ... 

‘*(2) In order to effect the purposes of .. . section 
60-305.09, the Director of Motor Vehicles shall have 
the power, duty and authority to enter into recipro- 
cal agreements with the duly authorized representa- 
‘tives of other jurisdictions . . . granting to vehicles 
or owners of vehicles which are properly registered 
or licensed in such jurisdictions, and for which evi- 
dence of compliance is supplied, benefits, privileges 
and exemptions from the payment, wholly or par- 
tially, of any fees, or other charges imposed upon 
such vehicles or owners with respect to the opera- 
tion or ownership of such vehicles under the laws of 
this state. Such agreements or arrangements shall 
provide that vehicles registered or licensed in this 
state when operated upon the highways of such other 
jurisdictions shall receive exemptions, benefits and 
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privileges of a similar kind or to a similar degree as 
are extended to vehicles from such jurisdictions in 
this state... 

(3) .... 

‘‘Where no written agreement or arrangement has 
been entered into with another jurisdiction, or decla- 
ration issued pertaining thereto, any vehicle prop- 
erly registered in such jurisdiction, and for which 
evidence of compliance is supplied, may be operated 
in this state and shall receive the same exemptions, 
benefits and privileges granted by such other juris- 
diction to vehicles registered in this state. 


(7) Properly registered shall mean a vehicle li- 
censed or registered in one of the following: ... (b) 
the jurisdiction in which a commercial vehicle is 
registered, where the operation in which such 
vehicle is used has a principal place of business 
therein, and from or in which the vehicle is most fre- 
quently dispatched, garaged, serviced, maintained, 
operated or otherwise controlled, and the vehicle is 
assigned to such principal place of business . oo 
(Emphasis supplied.) 

The principal issue is whether the director’s grant- 
ing of a proportional registration is a ministerial 
task. 

Mandamus is available to enforce the perform- 
ance of ministerial duties of a public official but is 
not available if the duties are quasi-judicial or dis- 
cretionary. The general rule is that an act is min- 
isterial if there is an absolute duty to perform in a 
specified manner upon the existence of certain facts. 
Singleton v. Kimball County Board of Commis- 
sioners, 203 Neb. 429, 279 N.W.2d 112 (1979). 

In Little v. Board of County Commissioners, 179 
Neb. 655, 140 N.W.2d 1 (1966), we stated an act may 
be held to be ministerial even though the person per- 
forming it may have to satisfy himself that a certain 
state of facts exists under which it is his duty to per- 
form the act. In that case the court found the 
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county board’s incorporating a village was a min- 
isterial duty, even though the board had to ascertain 
that the village was a true village, that the inhabit- 
ants were actual residents, and that a majority of 
the inhabitants had signed the petition. Once the 
board found these facts existed, the statute required 
the board to incorporate the village and the board 
lacked discretion to act otherwise. 

In the present case it is clear that, under 
§ 60-305.09(1) and the IRP, the director must deter- 
mine if the information in the application is correct; 
if the fees are paid; and if Nebraska is the proper 
base jurisdiction, which includes ascertaining 
whether the registrant has ‘‘an established place of 
business’ in Nebraska. To satisfy the ‘‘established 
place of business’’ criteria, the department must 
find that Hilt is leasing or owns a physical structure, 
open during normal] business hours, which has an 
address, a publicly listed phone in Hilt’s name, a 
person conducting Hilt’s business, and where fleet 
records can be made available. The department’s 
determinations involve only these findings of fact. 
Once the department finds these requirements are 
satisfied, § 60-305.09(1) requires that ‘‘the depart- 
ment shall issue to the applicant’’ his registration 
certificates, and the department has no discretion to 
refuse registration. Thus, upon satisfaction of the 
requirements of § 60-305.09(1), granting a propor- 
tional registration is a ministerial duty and the trial 
court erred in finding such act to be a discretionary 
duty. 

Further, no statute supports the department’s po- 
sition and argument that the director must deter- 
mine that Hilt is ‘‘properly registered’’ with its 
“principal place of business’’ in Nebraska. The 
phrase ‘‘properly registered’’ and its definition in- 
volving ‘‘principal place of business’’ are found in 
§ 60-305.08. See § 60-305.03(2), (3), and (7). That 
statute refers to Nebraska’s granting a nonresident 
owner a registration exemption if his vehicle is 
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‘properly registered’’ in a jurisdiction other than 
Nebraska. ‘‘Properly registered’’ does not refer to 
vehicles of resident owners. Because Hilt is incor- 
‘porated in Nebraska, it is a resident of this state re- 
garding the Motor Vehicle Registration Law, and 
the requirement, ‘‘properly registered,’’ as defined 
by § 60-305.03(7), is not applicable to Hilt. See Riss 
é Co. v. Bowers, 114 Ohio App. 429, 182 N.E.2d 862 
(1961) (a domestic corporation is a resident for the 
purpose of motor vehicle registration laws). Thus, 
the trial court erred in finding the department was 
required to determine whether Hilt was ‘‘properly 
registered’ and whether Hilt’s ‘‘principal place of 
business’’ was Nebraska. 

Granting a proportional registration license is a 
ministerial duty, and, therefore, mandamus is the 
proper remedy. The next question is whether Hilt 
satisfied its burden of proof for the writ. Where the 
duty to grant a license is ministerial, the court will 
grant mandamus to compel issuance of the license 
on the relator’s compliance with all the statutory 
terms and conditions. 55 C.J.S. Mandamus § 156 c. 
(1948); State, ex rel. Andruss v. Mayor, 120 Neb. 413, 
233 N.W. 4 (1930). Hilt has presented evidence that 
it had filed a correct application, with its office ad- 
dress, satisfying the IRP’s criteria for base jurisdic- 
tion, and that it is ready and willing to pay the regis- 
tration fees. The department presented no evidence 
to rebut Hilt’s compliance with the statutory re- 
quirements. Hence, Hilt should be granted a writ of 
mandamus to compel the director to grant Hilt a 
proportional registration license. 

REVERSED AND REMANDED WITH DIRECTIONS. 
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INTERNATIONAL ASSOCIATION OF FIREFIGHTERS LOCAL 
831, APPELLEE AND CROSS-APPELLANT, V. CITY OF NORTH 
PLATTE, LINCOLN CouNTy, NEBRASKA, APPELLANT AND 

CROSS-APPELLEE. 
337 N.W.2d 716 


Filed August 5, 1983. No. 82-379. 


1. Commission of Industrial Relations: Appeal and Error. In our re- 
view of orders and decisions of the Commission of Industrial Rela- 
tions, we are restricted to considering whether the order of that 
agency is supported by substantial evidence justifying the order 
made, whether it acted within the scope of its statutory authority, 
and whether its action was arbitrary, capricious, or unreasonable. 

2. Commisslon of Industrial Relations. The Commission of Industrial 
Relations’ sole function is to settle industrial disputes, and the prin- 
cipal onus in producing evidence is on the parties. The adversary 
nature of proceedings has been preserved in the commission by the 
Legislature in providing that proceedings shall conform to the code 
of civil procedure applicable to District Courts, Neb. Rev. Stat. 
§ 48-812 (Cum. Supp. 1982), by the decision of this court as to 
burden of proof and, for that matter, by the procedures adopted 
and followed by the commission itself. 

3. Trial: Evidence. It is within the sound discretion of a District 
Court in a civil case to allow a party to withdraw its rest and intro- 
duce additional evidence. 

4. Judgments. It is not the function of an order nunc pro tunc to 
change or revise a judgment or order, or to set aside a judgment 
actually rendered, or to render an order different from the one ac- 
tually rendered, even though such order was not the order in- 
tended. 


Appeal from the Nebraska Commission of Indus- 
trial Relations. Affirmed in part, and in part re- 
versed. 


William A. Harding of Nelson & Harding, for ap- 
pellant. 


Baskins & Rowlands, for appellee. 


KRIvosHA, C.J., BOoSLAUGH, McCown, WHITE, 
HASTINGS, CAPORALE, and SHANAHAN, JJ. 


WHITE, J. 4 
Defendant, City of North Platte, Nebraska (City), 
appeals from proceedings had before the Commis- 
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sion of Industrial Relations (CIR). The plaintiff, In- 
ternational Association of Firefighters Local 831 
(Union), is the bargaining agent for employees of 
the fire department of the defendant City, excluding 
the chief and battalion commanders who are non- 
bargaining members. The Union alleged that an in- 
dustrial dispute existed between the City and the 
employees of the fire department. The City in its 
answer admitted the truth of the allegation. After a 
hearing the CIR entered an opinion and order dated 
April 27, 1982, establishing wages for firefighters, 
emergency unit officers, captains, fire marshal 
aides, and a fire protection specialist. The CIR also 
altered the conditions of employment by ordering 
the City to implement a system of dues checkoff and 
to increase the clothing allowance. The City was 
also required to pay interest ‘‘from the date such in- 
creased wages should have been paid to the employ- 
ees to the date of this Order.”’ 

The City argues that the CIR erred in (1) failing to 
grant the City’s motion to dismiss because the Union 
failed to present a prima facie case of noncom- 
parability; (2) reopening the hearing upon its own 
motion after the Union had rested and receiving ad- 
ditional evidence offered by the Union, because it 
constituted a second trial; (3) allowing the Union to 
use the City’s expert witness to prove its case in 
chief; (4) its selection of the Union’s array for com- 
parability purposes; (5) its calculation of overall 
compensation; (6) rejecting the use of the City’s 
economic variable deflator evidence; (7) granting 
the Union’s application for an order nunc pro. tunc; 
(8) ordering a union dues checkoff procedure; (9) 
granting the Union’s request for temporary relief, 
since the postimpasse wage increase to nonunit em- 
ployees did not constitute an unfair labor practice; 
and (10) ordering the payment of interest as part of 
its order. We affirm the order of the CIR in part 
and reverse in part. 

In our review of orders and decisions of the CIR, 
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we are restricted to considering whether the order of 
that agency is supported by substantial evidence jus- 
tifying the order made, whether it acted within the 
scope of its statutory authority, and whether its ac- 
tion was arbitrary, capricious, or unreasonable. 
General Drivers and Helpers Union v. City of West 
Point, 204 Neb. 238, 281 N.W.2d 772 (1979); Metro. 
Tech. Com. Col. Ed. Assn. v. Metro. Tech. Com. Col. 
Area, 203 Neb. 832, 281 N.W.2d 201 (1979). 

The Union filed a petition with the CIR on August 
24, 1981, which set forth two causes of action. In its 
first cause of action the Union alleged that an indus- 
trial dispute existed between itself and the City in 
regard to the negotiations of a new collective bar- 
gaining agreement. The Union also alleged that the 
scale of wages and conditions of employment lacked 
comparability to the prevalent scale maintained for 
the same or similar work of workers exhibiting like 
or similar skills under the same or similar work con- 
ditions. 

In its second cause of action the Union alleged that 
on August 4, 1981, the City passed an ordinance 
whereby all nonunion city employees, including non- 
union employees within the fire department, were 
granted a wage increase of 9.28 percent with 
longevity pay and that this action of the City consti- 
tuted an unfair labor practice. The Union prayed 
for a temporary order prohibiting the City from im- 
plementing the wage increase and requiring the City 
to grant all members of the bargaining unit the 9.28 
percent wage increase and applicable longevity pay. 

A hearing was held on the Union’s request for 
temporary relief on September 3, 1981. The CIR’s 
temporary order did not enjoin the City from imple- 
menting the increases in wages and longevity pay to 
nonunion city employees, but did grant interest at.12 
percent in the event its final order contained a wage 
increase or longevity pay for union members. 

The City filed an amended answer which incorpo- 
rated the defenses from its first answer that the pe- 
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tition failed to state a claim upon which relief could 
be granted and that the CIR was without jurisdic- 
tion. In addition, the City alleged in its counter- 
claim that wages and fringe benefits paid to bar- 
gaining unit personnel were above the prevalent 
scale and should be decreased. 

The trial of this matter was commenced on Oc- 
tober 23, 1981, during which counsel for the Union 
presented a three-city array consisting of Fremont, 
Norfolk, and Grand Island, Nebraska, to enable the 
CIR to determine if North Platte was below the 
prevalent wage scale. The Union originally intended 
to include Scottsbluff and Hastings, Nebraska, in its 
array, but the two cities had not reached an agree- 
ment with their respective fire departments at the 
time of trial. At the conclusion of the Union’s case 
the City moved to dismiss on the ground that the 
Union’s three-city array was insufficient to establish 
a prima facie case of wage noncomparability. The 
CIR overruled the City’s motion, and the City pre- 
sented evidence of economic variables with respect 
to the array presented by the Union. After the pres- 
entation of its evidence the City renewed its. motion 
to dismiss. The CIR reserved ruling on the City’s 
motion and recessed the hearing, to be reopened 
only upon motion of the CIR. 

On January 20, 1982, the Union moved to reopen 
the hearing to allow further testimony. The Union 
alleged that both of the cities of Scottsbluff and 
Hastings had reached agreement with their fire de- 
partments. The City filed a motion in opposition to 
reopening the hearings. Both motions were over- 
ruled, but the CIR ordered, upon its own motion, 
that the hearing be reopened, and allowed the intro- 
duction of additional evidence. Both the City and 
Union were granted leave to present additional evi- 
dence. 

A second pretrial conference was held, at which 
time the Union stated that it intended to call the 
City’s expert witness at the hearing. The City then 
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filed a motion in opposition to the Union calling the 
City’s expert witness, which was overruled by the 
CIR on March 9, 1982. 

The hearing was reopened on March 10, 1982. The 
Union added the cities of Scottsbluff and Hastings to 
the array proposed before the hearing was recessed. 
The City proposed three arrays. The first array was 
identical to the Union’s and consisted of wage com- 
parisons between fire departments in Fremont, 
Grand Island, Hastings, Norfolk, and Scottsbluff, 
Nebraska. The second array was a 200-mile radius 
around North Platte which consisted of Scottsbluff, 
Columbus, Norfolk, Hastings, and Grand Island, Ne- 
braska, and Hays, Kansas. The third array had a 
225-mile radius consisting of Beatrice, Scottsbluff, 
Columbus, Norfolk, Hastings, Fremont, and Grand 
Island, Nebraska, Hays and Great Bend, Kansas, 
Cheyenne, Wyoming, and Greeley, Colorado. 

At the conclusion of the hearing the CIR, based 
upon the Union’s five-city array, ordered the wages 
for the union members increased, a dues checkoff 
system, an increase in clothing allowance for shift 
personnel, and interest to be paid from the date of 
the temporary order. 

After the conclusion of the hearing the Union ap- 
plied to the CIR for an order nunc pro tunc to cor- 
rect the order of the CIR which failed to consider a 
uniform allowance for the fire marshal aide and fire 
protection specialist, who were not shift personnel 
but who were hourly personnel. On May 18, 1982, 
the CIR granted the Union’s request of an order 
nunc pro tunc. 

We find it unnecessary to address the City’s first 
assignment of error in light of our rulings regarding 
its other assignments of error. We therefore will 
consider first whether the CIR erred in reopening 
the hearing upon its own motion after both parties 
had rested, and allowing the introduction of addi- 
tional evidence. 

In General Drivers and Helpers Union v. City of 
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West Point, 204 Neb. 238, 281 N.W.2d 772 (1979), the 
trial between the parties had been closed when the 
CIR initiated and conducted its own investigation of 
the matter. In reversing the order and judgment of 
the CIR, we stated at 242, 281 N.W.2d at 1775-76: 
‘T]he CIR’s sole function is to settle industrial dis- 
putes, and the principal onus in producing evidence 
is on the parties. The adversary nature of proceed- 
ings has been preserved in the CIR by the Legisla- 
ture in providing that proceedings shall conform to 
the code of civil procedure applicable to District 
Courts, section 48-812, R.R.S. 1943; by the decision of 
this court as to burden of proof, Lincoln Fire Fight- 
ers Assn. v. City of Lincoln, supra; and, for that 
matter, by the procedures adopted and followed by 
the CIR itself. The result is that the CIR cannot, in 
a section 48-818, R.R.S. 1948, case, obtain evidence 
on its own motion unless the moving party has first 
made a prima facie case by satisfying the burden of 
proof of establishing noncomparability with preva- 
lent conditions. Therefore, we must disregard the 
evidence obtained by the CIR on its own motion and 
are left with findings not supported by substantial 
evidence, resulting in the entry of an unjustified or- 
der which is therefore arbitrary, capricious, and un- 
reasonable.”’ 

It is within the sound discretion of a District Court 
in a civil case to allow a party to withdraw its rest 
and introduce additional evidence. Meyer v. City of 
Grand Island, 184 Neb. 657, 171 N.W.2d 242 (1969). 
The instant case is easily distinguished upon its facts 
from General Drivers and Helpers Union v. City of 
West Point, supra. The trial in General Drivers was 
completed when the CIR initiated and conducted its 
own investigation into the facts in contravention of 
the adversarial process. The CIR itself attempted 
to meet the association’s burden of proof in General 
Drivers, and thereby failed to conform to the code of 
civil procedure. In the instant case the trial was 
merely recessed and was reopened pursuant to the 
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CIR’s reservation of the right to do so on the record. 
Here, the parties themselves gathered and _ intro- 
duced further evidence and the reopening of the 
hearing was proper under the rules of procedure ap- 
plicable in civil cases. Further, the Union’s wit- 
nesses gave comprehensive descriptions of all the 
jobs within the fire department, stated wage infor- 
mation with reference to job descriptions, skills, and 
requirements, and provided evidence of fringe bene- 
fits paid by unions within the three-city array prior 
to the recess. 

The City contends that the reopening of the hear- 
ing allowed the Union to correct the deficiencies in 
its case and that such action was inherently preju- 
dicial. While we do not find it necessary to decide 
whether, in fact, the Union’s proof was deficient or 
whether a three-city array was suitable because of 
our finding that the hearing was properly reopened, 
we note that the City was at all times prior to and at 
the time of trial aware of the fact that the Union in- 
tended to utilize a five-city array that had been used 
in prior CIR cases. The only reason the Union was 
not able to do so was a problem with Scottsbluff and 
Hastings not reaching a collective bargaining agree- 
ment before trial. The City refused to reveal the 
content of any of its arrays to the Union during con- 
tract negotiations. During trial the City rested 
shortly after the Union and did not introduce any of 
its arrays into evidence. The CIR reopened the 
hearing when Hastings and Scottsbluff had reached 
bargaining agreements. The City was not helpful in 
providing any information, and therefore the CIR 
did not abuse its discretion when it determined that 
under the circumstances reopening the case demon- 
strated itself to be indispensable to the merits and 
justice of the cause. See Lewelling v. McElroy, 148 
Neb. 309, 27 N.W.2d 268 (1947). 

The City also complains that the CIR erred in al- 
lowing the Union to call the City’s expert witness to 
testify. We donot agree. After the CIR entered its 


96 215 NEBRASKA REPORTS 


order of February 5, 1982, which reopened the hear- 
ing, the Union took the deposition of James Jensen, 
the City’s expert witness in Denver, Colorado. Tes- 
timony from that deposition indicated that Mr. Jen- 
sen possessed relevant information regarding preva- 
lent wages and fringe benefit rates. Accordingly, 
the Union announced at the pretrial conference held 
on March 2, 1982, that it wished to call the City’s 
expert witness as a witness in its case in chief. Af- 
ter objection by the City the CIR entered an order al- 
lowing the Union to call the City’s expert as its own 
witness. Neb. Rev. Stat. § 27-402 (Reissue 1979) 
states that ‘‘all relevant evidence is admissible’’ ex- 
cept as excluded by federal or this state’s statutes or 
Constitution. Similarly, Neb. Rev. Stat. § 27-501 
(Reissue 1979) states that no person has the privi- 
lege to ‘‘(1) Refuse to be a witness; or (2) Refuse to 
disclose any matter; or (3) Refuse to produce any 
object or writing; or (4) Prevent another from being 
a witness or disclosing any matter or producing any 
object or writing.”’ 

This court is unaware of any Nebraska cases in- 
volving the compelling of an expert witness to testi- 
fy, nor has either party cited us to any such case. 
We therefore look to other jurisdictions and note that 
there is a conflict of authority as to when and under 
what circumstances an expert witness retained by 
one party may be compelled or will be allowed to 
testify to a matter of opinion upon request of the op- 
posing party. See the annotation on the topic of 
‘compelling experts to testify in 77 A.L.R.2d 1182 
(1961). 

In a case very similar to the facts in this case, the 
Supreme Court of South Dakota in State Highway 
Commission v. Harl, 82 §.D. 1389, 143 N.W.2d 88 
(1966), reversed the trial court ruling which had pre- 
cluded the state from eliciting the opinion testimony 
of the landowners’ appraiser. In so holding, the 
South Dakota court stated at 142, 143 N.W.2d at 89: 
‘It is generally held to be the duty of every citizen to 
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respond to a subpoena. No distinction, in this re- 
spect, exists between an ordinary and an expert wit- 
ness. Nor can the expert demand compensation be- 
yond ordinary witness fees as a condition precedent 
to his attendance. 8 Wigmore, Evidence, § 2203, p. 
140. Also, ordinary and expert witnesses may be 
compelled to testify, unless privileged, to any rele- 
vant factual matter within their knowledge, but it is 
beyond the duty of a witness to make preliminary 
preparations, perform professional services, make 
scientific tests, or listen to testimony in order to 
qualify or testify as an expert.”’ 

The South Dakota court conducted an overview of 
all the conflicting cases on the subject and, in con- 
cluding that no privilege was available to prevent 
the testimony, stated: ‘‘The purpose behind our 
attorney-client privilege is to encourage a client to 
freely communicate with his attorney without fear 
of disclosure. Obviously its protective mantle does 
not extend to an appraiser of real property. He is 
not an attorney and the appraisal process of inspect- 
ing property, examining public records, comparing 
sales, and applying knowledge, training and experi- 
ence in forming an opinion of value does not involve 
a confidential ‘communication. made by the client’. 
The mere fact the expert may have communicated 
his opinion of value to either the attorney or client 
does not make it a privileged communication. 


‘‘In the present action the expert appraisal witness 
employed by defendant was willing to testify for the 
State which offered to pay his expert witness fees 
and expenses. The fact he was previously employed 
by defendant to appraise the subject property did 
not create a contractual or proprietary right in 
either defendant or the expert to suppress or with- 
hold from evidence this expert’s formed opinion. He 
should have been allowed to testify under the cir- 
cumstances. To deny it constituted reversible 
error.’ Id. at 147-48, 143 N.W.2d at 92-93. 
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In the instant case Mr. Jensen was not subpoenaed 
to testify at trial but appeared voluntarily. How- 
ever, even if he had been subpoenaed, he was not 
called upon to make any additional investigation and 
was merely asked to express opinions he had al- 
ready formed prior to the trial. 

The trial performs a truth-seeking function in 
settling controversies between the parties. It runs 
contrary to that function to suggest that unfavorable 
evidence in the form of an expert’s opinion may be 
kept from either party in the interest of justice and 
to prevent prejudice. 

The City next argues that the CIR erred in select- 
ing the Union’s array for comparability purposes. 
From the evidence the CIR determined that a five- 
city array consisting of Fremont, Grand Island, 
Hastings, Norfolk, and Scottsbluff ‘‘is an appropri- 
ate array for the determination of this matter.’’ The 
record contains substantial evidence that the units 
selected were sufficiently similar and had enough 
like characteristics or qualities to make comparison 
appropriate. See Fraternal Order of Police v. 
County of Adams, 205 Neb. 682, 289 N.W.2d 535 
(1980). The contested five-city array was one of 
three selected for presentation to the CIR by the 
City. It is difficult for this court to determine how 
error can be assigned by the City when one of its 
proffered arrays was selected by the CIR for the de- 
termination of prevalent conditions. All of the ex- 
perts at trial testified that the five-city array was 
sufficient for purposes of comparison, and we find 
no abuse of discretion. 

The City also maintains that the CIR erred in its 
calculation of overall compensation because the evi- 
dence demonstrated that the City was above the 
prevalent scale in the payment of fringe benefits. 
We do not find this to be a correct reflection of the 
evidence with regard to the five-city array. Mr. 
Jensen computed a cash-cost benefit analysis of 
fringe benefits for the five-city array for the fire- 
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take an increase in fringe benefits at the midpoint of 
$225.70 per year to reach comparability. 

The CIR considered each fringe benefit separately 
from the evidence introduced by the parties at trial. 
While the CIR found that some fringe benefits of- 
fered by North Platte, such as life insurance premi- 
ums and floating holidays, were superior to those of 
other cities, it found some fringe benefits, such as 
the uniform allowance, were inferior. Therefore, 
the CIR ordered the City to increase the uniform al- 
lowance by $120 which was below the prevalent 
scale. We find the action of the CIR in this regard 
to be supported by substantial evidence and not arbi- 
trary or unreasonable. 

The City claims that the CIR erred in rejecting the 
use of economic variable deflator evidence offered 
by the City. In its decision the CIR stated that it 
was rejecting the evidence because the City did not 
establish any connection between median family in- 
come or per capita income and firefighter wages. 

Dr. Jerome Sherman, a professor of finance at 
Creighton University, testified that all economic 
variables, such as wage levels, were tied up to either 
median family income or per capita income. Yet, 
on the City’s exhibit 39, the city of Norfolk had the 
lowest median family income and the highest per 
capita income of the five-city array. We therefore 
agree with the CIR that no direct correlation was 
shown between per capita or median family income 
and firefighter wages. 

The City next contends that the CIR erred in 
granting the Union’s application for an order nunc 
pro tunc. We agree. 

After the hearing had been concluded the Union 
applied for an order nunc pro tunc to correct the or- 
der of the CIR because it did not increase the uni- 
form allowance for hourly personnel. 

In the recent case of Continental Oil Co. v. Harris, 
214 Neb. 422, 424, 333 N.W.2d 921, 923 (1983), we 
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stated that ‘‘the office of an order nunc pro tunc is to 
correct a record which has been made so that it will 
truly record the action had, which through inad- 
vertence or mistake was not truly recorded. It is 
not the function of an order nunc pro tunc to change 
or revise a judgment or order, or to set aside a judg- 
ment actually rendered, or to render an order dif- 
ferent from the one actually rendered, even though 
such order was not the order intended. An order 
nunc pro tunc cannot be used to enlarge the judg- 
ment as originally rendered or to change the rights 
fixed by it.’’ The order nunc pro tunc enlarged the 
rights fixed by the CIR’s order of April 27, 1982, by 
granting a uniform allowance to hourly employees 
of the fire department where none had previously 
been provided for. This portion of the order is re- 
versed. 

The City next contends that the CIR erred in or- 
dering a mandatory dues checkoff. In State ex rel. 
Council #32 v. City of Hastings, 214 Neb. 20, 332 
N.W.2d 661 (1983), we stated that there is no question . 
that automatic dues checkoffs are the proper subject 
of collective bargaining. Here, the parties reached 
an impasse in negotiations. The CIR properly as- 
sumed jurisdiction of the industrial dispute, and its 
order of dues checkoff was within its statutory au- 
thority. 

The City also argues that the CIR erred in grant- 
ing the Union’s request for temporary relief, since 
the postimpasse wage increase to nonunit employees 
did not constitute an unfair labor practice. 

This case constitutes one of the more flagrant ex- 
amples of bad faith bargaining by a city with its em- 
ployees. 

Neb. Rev. Stat. § 48-819.01 (Cum. Supp. 1982) pro- 
vides that when a party to an industrial dispute does 
an act which interferes with, restrains, or coerces 
employees in the exercise of their rights under Neb. 
Rev. Stat. § 48-837 (Reissue 1978), the CIR has au- 
thority to enter ‘‘such temporary or permanent or- 
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ders as the commission may find necessary to pro- 
vide adequate remedies to the injured party or par- 
ties, to effectuate the public policy enunciated in 
section 48-802, and to resolve the dispute.’’ 

Section 48-819.01 was enacted as a result of our de- 
cision in University Police Officers Union v. Uni- 
versity of Nebraska, 203 Neb. 4, 17-18, 277 N.W.2d 
529, 5387 (1979), where we held that the CIR had no 
authority ‘‘to make findings with regard to unfair 
labor practices or direct a public employer to take 
any more action than is necessary to preserve and 
protect the status of the parties’ property and public 
interest involved pending final determination of the 
issues.”’ 

The record reveals that the City was dilatory 
throughout negotiations, while the Union made a 
good faith effort to bargain. The City refused to 
show the Union any of its comparability pay figures, 
and while negotiations were in progress the City en- 
acted a 9.28-percent across-the-board wage increase 
to nonunion employees of the type disfavored by this 
court in AFSCME Local 2088 v. County of Douglas, 
208 Neb. 511, 304 N.W.2d 368 (1981), supp. op. 209 
Neb. 597, 309 N.W.2d 65 (1981). The pay raise was 
given to nonunion employees of the fire department 
both above and below the ranks of the union mem- 
bers but narrowly avoided raising the salary in the 
same classification. 

The City was well aware of the impact of its ac- 
tions, as evidenced by the answer of Richard Grady, 
the North Platte city administrator, to questions pro- 
pounded to him at trial. ‘‘Q. Now, were there dis- 
cussions during that meeting especially from Coun- 
cilman McGuire who was on the City negotiating 
team for this year attempting to arrive at an agree- 
ment with the fire union regarding the possibility 
that the City could be subject to an unfair labor 
practice lawsuit if the City gave nonunion employees 
an across-the-board 9.28 percent increase? A. Yes, 
I believe there was. Q. And is it fair to say that 
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Councilman McGuire brought it to the whole Coun- 
cil’s attention that he had been advised by the City’s 
attorney that they were leaving themselves wide 
open for an unfair labor practice lawsuit if the 
across-the-board increase was given to nonunion 
City employees, in the general terms as what you 
said? A. Yes. Q. And notwithstanding that dis- 
cussion and the apprehension by Councilman 
McGuire, the City Council did go ahead and grant 
the 9.28 across-the-board increase for nonunion em- 
ployees plus longevity pay and gave the Fire De- 
partment union no increase? A. Yes.’’ 

The City was aware of the fact that members of 
the Union were at least entitled to an 8-percent in- 
crease in salary based on an informal telephone sur- 
vey of comparability pay. The actions of the City 
constitute an attempt to force the Union to accept 
less than they were entitled to because they were 
members of a bargaining unit. The award of inter- 
est was therefore highly appropriate in this instance 
and within the statutory authority of the CIR under 
§ 48-819.01. 

We find the Union’s assignments on cross-appeal 
to be without merit. 

The order of the CIR is affirmed in part and re- 
versed in part. 

AFFIRMED IN PART, AND IN PART REVERSED. 


JAMES B. BELTZER AND BERNICE BELTZER, HUSBAND 
AND WIFE, APPELLANTS, V. WILLEFORD F‘ARMS, INC., 
A NEBRASKA CORPORATION, AND N & W, INGC., 

A NEBRASKA CORPORATION, APPELLEES. 

337 N.W.2d 406 


Filed August 5, 1983. No. 82-404. 


1. Deeds: Merger. The rule or doctrine of merger is that upon the 
delivery and acceptance of an unambiguous deed, all prior ne- 
gotiations and agreements are deemed merged therein. This rule 
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is equally applicable where prior oral negotiations result in a writ- 

ten contract. 

: The presence of fraud or mistake of fact is a 

recognized exception to the general rule that prior negotiations and 

agreements are merged into the final written contract of sale or 
deed. 


Appeal from the District Court for Madison 
County: RicHarRD P. GARDEN, Judge. Reversed and 
remanded for further proceedings. 


Thomas H. Delay of Mueting, Delay & Stoffer, for 
appellants. 


Brogan & Stafford, P.C., for appellees. 


KRIvosHa, C.J., BosLauGH, McCown, WHITE, 
HASTINGS, CAPORALE, and SHANAHAN, JJ. 


HASTINGS, J. 

This appeal involves the sale of certain parcels of 
land located in Pierce and Antelope Counties, Ne- 
braska, by the defendants to the plaintiffs. At the 
end of the introduction of evidence by plaintiffs, the 
defendants moved that a verdict be directed in their 
favor. The court granted this motion and dismissed 
plaintiffs’ petition. 

On appeal the plaintiffs assign three errors to this 
ruling by the trial court. They are: (1) The court 
erred in its application of the doctrine of merger, be- 
cause it is an affirmative defense which was not 
pleaded by the defendants; (2) The court erred in 
finding that fraud was not shown by plaintiffs’ evi- 
dence; and (3) The court erred in directing the ver- 
dict in this case because a question of fact on a ma- 
terial issue remained for determination by the jury. 
As will become more clear hereafter, we only need 
to consider the last assignment of error. 

A brief summary of the relevant facts will aid in 
the understanding of this decision. On November 2, 
1978, the defendants listed 10 quarter sections of land 
located in Pierce and Antelope Counties for sale with 
the Thor real estate agency. 
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William Willeford was the president of Willeford 
Farms, Inc., and vice president of N & W, Inc., both 
family-dominated corporations which owned the 
land offered for sale. He testified that he gave Thor 
specific information about the land, particularly 
concerning the irrigation wells and pumps. This in- 
formation included statements that the wells on 
quarter sections Nos. 2, 5, and 6 had a pumping ca- 
pacity of 900 gallons per minute. He also said that 
he had stated to the listing agent that the 10 quarter 
sections contained 1,260 acres of irrigated land. 

Willeford admitted that such information was 
given to the agent because he thought it would be of 
interest to anyone who might be considering a pur- 
chase of the land. He agreed that the productivity 
of a farm is important to a prospective buyer and 
that there was a definite difference in the ability of 
an irrigated farm to produce crops as opposed to a 
dryland farm. 

This same witness also admitted that he never 
again test pumped the wells after their initial instal- 
lation in 1974 and that, as a matter of fact, in 1974 he 
had registered these wells with the State of Ne- 
braska and represented that the well on quarter sec- 
tion No. 2 had an 800-gallon-per-minute capacity, No. 
5, 900 gallons per minute, and No. 6, 700 gallons per | 
minute. 

John Thor of the Thor real estate agency testified 
that he made up a sales brochure from the informa- 
tion given to him by Mr. Willeford, a copy of which 
he assumed he had sent to James Beltzer. Thor 
agreed that he had relied on the information given 
him by Willeford in making up his sales brochure 
and in composing his advertising. 

Mr. Beltzer testified that he did in fact receive a 
copy of the sales brochure which contained informa- 
tion regarding the number of acres under irrigation 
and the capacity of the wells; that he believed that 
information; and that he relied on it in making his 
decision to purchase the property. 
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Following certain negotiations, a contract was en- 
tered into between the parties whereby Beltzer 
agreed to buy the 10 quarter sections for a total 
price of $1,564,000. That agreement related to title, 
possession, and total quantity of land to be sold, and 
no reference was made as to the number of acres 
which were irrigated or the pumping capacity of the 
various wells. 

On January 17, 1979, two additional agreements 
were drafted and signed, which superseded the origi- 
nal agreement, in effect making the transaction an 
exchange involving certain land owned by Beltzer 
located in Hall County, Nebraska. The Hall County 
land was to be deeded to the defendants as a major 
part of the consideration for the transfer of the 10 
quarter sections. Again, these later agreements 
made no reference to the quantity of irrigated land 
or the capacity of the wells. Deeds conveying the 10 
quarter sections were delivered to Beltzer on March 
5, 1979, which deeds contained only the description of 
the 10 quarters and the usual covenants of warranty. 

According to the further testimony of Mr. Beltzer, 
he became aware of troubles with the irrigation sys- 
tems in the spring of 1980. He was earlier aware of 
the possibility of a discrepancy in the number of 
acres actually under irrigation. 

The testimony in the record is undisputed that as 
of the spring of 1978 the number of acres under irri- 
gation, by actual measurement, was 1,209.02 and 
that as of December of 1978 the pumping capacity of 
the well on quarter section No. 2 was 650 gallons per 
minute, No. 5, 750 gallons per minute, and No. 6, 650 
gailons per minute. Although this specific informa- 
tion was not obtained by Mr. Beltzer until shortly be- 
fore the trial of this action in April of 1982, he appar- 
ently did have reason to believe there were defi- 
ciencies in the land which he had purchased much 
earlier, and he had discussed this matter with Mr. 
Willeford in the fall of 1980. 

Not having come to a satisfactory resolution of the 


106 215 NEBRASKA REPORTS 


problem, on May 4, 1981, the Beltzers filed a petition 
claiming that the oral representations and warran- 
ties made by the defendants and relied upon by the 
Beltzers in entering into the written contracts were 
false and misleading. They sought as damages the 
difference between the value of the premises as rep- 
resented and the actual value of the land conveyed. 
In their amended answer the defendants generally 
denied the claims of the plaintiffs, and denied any 
firm representations of irrigated acreage or pump- 
ing capacities of the wells. Nowhere did the defend- 
ants raise the doctrine of merger in their answer. 
At the close of the plaintiffs’ evidence the defend- 
ants moved for a directed verdict in their favor. The 
court made the following ruling: ‘I am of the opin- 
ion that there has been no fraud shown. This was a 
sale of land engross [sic] for a fixed sum. I am of 
the opinion that the doctrine of merger applies. I 
am of the opinion that the plaintiff has failed to 
make out a case, that the defendant or both defend- 
ants are entitled to a directed verdict, and a dis- 
missal of plaintiff's petition at plaintiff’s cost and it 
will be so ordered. I will direct such a verdict im- 
mediately after lunch when the jury returns. I base 
that on the doctrine of merger.’’ The court there- 
after directed a verdict in favor of the defendants. 
Stated simply, the rule or doctrine of merger is 
that upon the delivery and acceptance of an unam- 
biguous deed, all prior negotiations and agreements 
are deemed merged therein. Bibow v. Gerrard, 209 
Neb. 10, 306 N.W.2d 148 (1981). The rule is equally 
applicable where prior oral negotiations result in a 
written contract. 17 Am. Jur. 2d Contracts § 260 
(1964). However, the presence of fraud or mistake 
of fact is a recognized exception to the general rule 
that prior negotiations and agreements are merged 
into the final written contract of sale or deed. 
Ludwig v. Matter, 210 Neb. 87, 313 N.W.2d 234 (1981). 
At the very least, the record raises a reasonable 
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question as to whether a mistake of fact existed 
which should have been submitted to the jury. 

The judgment of the District Court is reversed and 
the cause is remanded for further proceedings con- 
sistent with this opinion. 

REVERSED AND REMANDED FOR 
FURTHER PROCEEDINGS. 


DaviD NORTH ET AL., APPELLANTS, v. CITY OF OMAHA, A 
MUNICIPAL CORPORATION, ET AL., APPELLEES. 
337 N.W.2d 409 


Filed August 5, 1983. No. 82-429. 


1. Employer and Employee: Wages. Work not requested but per- 
mitted is worktime and compensable. 

. When an employer retains a hold on employees 

que lunchtime so that the employees are not actually at liberty 

to leave, the lunchtime constitutes compensable time. 


Appeal from the District Court for Douglas County: 
JAMES A. BUCKLEY, Judge. Reversed and remanded. 


S. Caporale, for appellants. 


Herbert M. Fitle, City Attorney, and Kent N. 
Whinnery, for appellees. 


KRIvosHA, C.J., BOSLAUGH, McCown, WHITE, 
HASTINGS, and SHANAHAN, JJ. 


WHITE, J. 

This is an action by six employees of the City of 
Omaha brought to recover wages claimed due them 
for time worked before the regular starting time and 
for work performed while on call during lunch 
periods. The trial was bifurcated by agreement of 
the parties, and any determination of wages due was 
postponed until after a determination of whether the 
City was responsible for such wages. The District 
Court for Douglas County determined that the em- 
ployee plaintiffs were not entitled to any additional 
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wages and dismissed the action. We reverse and re- 
mand for further proceedings. 

The parties stipulated that the plaintiffs either did 
occupy or were at the time of trial occupying the po- 
sition of auto repair foremen in the department of 
public works of the City of Omaha, central garage 
division, and were classified as a (12MC) under the 
city ordinance. 

The ordinances of the city pertinent to this contro- 
versy were also introduced. ‘‘Sec. 23-251. Hours of 
work. (a) Eight (8) hours shall constitute a day’s 
work and five (5) calendar days shall constitute a 
week’s work for all municipal employees, except: 
(1) Firefighting personnel assigned to twenty-four 
(24) hour duty shifts, (2) Professional, supervisory 
or administrative employees in civilian classifica- 
tions assigned to pay range (15MC) and above . 
(d) For civilian positions in pay ranges (15MC) and 
above .. . which are professional, supervisory or ad- 
ministrative in character, the normal work week of 
forty (40) hours generally applies; but the compen- 
sation is intended to be appropriate for the class re- 
gardless of variation in the time that may be re- 
quired to satisfactorily fulfill the responsibilities of 
the position in each class.”’ 

“Sec. 23-258. . . . Overtime worked by municipal 
employees shall be compensated by pay or com- 
pensatory time off in accordance with the following 
procedures: (a) Civilian personnel: Work per- 
formed in excess of forty (40) hours per week shall 
be compensated at the rate of time and one-half for 
the number of hours of overtime worked, provided 
that temporary or seasonal employees; professional, 
supervisory or administrative personnel assigned to 
pay range (15MC) or above, and employees who are 
furnished living quarters on city property, shall be 
exempt from overtime compensation. Holidays 
shall be counted as days worked in computing over- 
time.”’ 

The effect of all the stipulations was that plaintiffs 
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were entitled to overtime compensation for hours 
worked in excess of 8 hours per day and 40 hours per 
week. The dispute in the trial court was whether 
they were required to work additional time before a 
shift and during lunchtime. 

The evidence is not seriously in dispute. Through 
long custom, automotive foremen are expected to 
report for work 30 minutes before the start of a shift 
at the central garage to open the shop, to prepare 
the shop, to prepare work orders for equipment, and 
to assign mechanics to specific work. The aim is to 
have all mechanics working at the time the shift 
starts. 

The Department of Public Works garage bills 
other departments for work prepared for them and 
aims for a billing percentage for mechanical work of 
95 percent. The remaining 5 percent not billed is al- 
lowable cleanup time and storing of tools. 

A half hour lunch is provided. Although a clerk is 
present during the shift, her lunch period is the 
same as the other employees. Her duties include 
answering the telephone and referring calls for serv- 
ice to the foreman, who alone has the authority to 
dispatch mechanics to make onsite repairs of dis- 
abled equipment. 

As in the case of the preshift reporting, no specific 
command exists requiring foremen to eat their 
lunch on the garage premises, except the oral direc- 
tive that the office shall be attended throughout the 
shift, including the lunch period. Since the foreman 
or his delegate is the only person who could dispatch 
mechanics or equipment, the reasonable conclusion 
of the foremen is that they are required to eat lunch 
on the premises and to perform their duties as 
needed. 

The trial court, in determining that the preshift re- 
porting time was not compensable, placed reliance 
on a decision of the U.S. District Court for Nebraska. 
McComb v. C. A. Swanson & Sons, 77 F. Supp. 716 
(D. Neb. 1948). There, the judge pointed out that 
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the Portal-to-Portal Act amended the Fair Labor 
Standards Act by excluding ‘‘activities which are 
preliminary to or postliminary to said principal ac- 
tivity.’’ Id. at 731. The case is distinguishable. At 
issue in McComb was time spent by employees 
changing into and out of a working uniform. In the 
instant case the work performed was substantially 
the same as that performed during the shift, deter- 
mining what had to be done and assigning people to 
do it. The same can be said of the lunch period. To 
suggest that the absence of a written rule specifying 
what lunchtime is to be had in the garage is de- 
terminative, while at the same time acknowledging 
that the office must be attended, and presumably by 
authoritative persons present to take action, is to ig- 
nore reality. The salient fact exists that a foreman 
or his delegate must be present to perform essen- 
tially the same duties as he is required to perform in 
his shift activity. 

Substantial authority exists for the proposition 
that work not requested but permitted is worktime 
and compensable, Handler v. Thrasher, 191 F.2d 120 
(10th Cir. 1951); Republican Pub. Co. v. American 
Newspaper Guild, 172 F.2d 9438 (1st Cir. 1949), and 
for the proposition that when an employer retains 
a hold on employees during lunchtime so that 
the employees are not actually at liberty to leave, 
the lunchtime constitutes compensable time. Glenn 
L. Martin Nebraska Co. v. Culkin, 197 F.2d 981 (8th 
Cir. 1952); F. W. Stock & Sons v. Thompson, 194 F.2d 
493 (6th Cir. 1952); Thompson v. Iowa Beef Packers, 
Inc., 185 N.W.2d 738 (Iowa 1971). 

It is absolutely clear from the record that the 
plaintiffs were working during the disputed time at 
functions ordinarily performed during shift hours 
and, under the clear reading of the city ordinances, 
were entitled to be compensated for that time. 

REVERSED AND REMANDED. 

CAPORALE, J., not participating. 
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ELDON L. BAKER, APPELLANT AND CROSS-APPELLEE, V. 
BLUE RIDGE INSURANCE COMPANY, A CORPORATION, 
APPELLEE AND CROSS-APPELLANT. 

337 N.W.2d 411 


Filed August 5, 1983. No. 82-462. 


Rules of Evidence: Compromise and Settlement. Under Rule 408 of 
the Nebraska Evidence Rules (Neb. Rev. Stat. § 27-408 (Reissue 
1979)), evidence of compromise and offers to compromise is inad- 
missible. This exclusion extends to evidence that any party to the 
litigation has settled a claim with a third party concerning the 
same transaction or subject matter involved in the litigation where 
such evidence is offered. 


Appeal from the District Court for Sherman 
County: DEWayYNE Wo Lr, Judge. Reversed and re- 
manded for a new trial. 


Andrew J. McMullen of McMullen & Lowe, for ap- 
pellant. 


Teresa K. Luther and David H. Hahn of Knapp, 
Mues, Anderson & Beavers, for appellee. 


KRIvosHA, C.J., BosuauGH, MCCown, WHITE, 
HASTINGS, CAPORALE, and SHANAHAN, JJ. 


SHANAHAN, J. 

Eldon L. Baker sued his insurance company, Blue 
Ridge Insurance Company, on a policy covering hail 
damage to Baker’s corn crop. A jury returned a 
verdict in favor of Baker in the amount of $16,800. 
Baker appeals from the District Court’s denial of a 
new trial. We reverse the judgment of the District 
Court and remand for a new trial. 

The policy issued to Baker contains a formula or 
method for determining the amount payable for a 
loss, namely: ‘SLOSS PAYMENT. a. The amount 
payable per acre shall be the limit of insurance ap- 
plying on the date of the loss multiplied by the per- 
centage the crop yield is reduced because of the loss. 
However, the amount payable may not exceed the 
actual cash value of the portion of the crop de- 
stroyed by perils insured against. b. If a crop loss 
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is also covered by other insurance, we will pay only 
the proportion of the loss that our limit of insurance 
bears to the total amount of insurance, except that 
no Federal Crop Insurance policy shall be prorated 
with this policy.”’ 

At trial Blue Ridge called one of its adjusters, a 
Dale Ingram, to testify regarding the crop loss on 
Baker’s farm. Ingram testified about hail damage 
sustained by a neighbor in a cornfield adjacent to 
Baker’s field. The same hailstorms which damaged 
Baker’s fields damaged the fields of the neighbor. 
Ingram was asked about the neighbor’s loss: ‘‘Do 
you remember what percent due to loss you came up 
with?’’ to which, over objection of Baker’s attorney, 
the adjuster responded that a ‘‘final adjustment was 
... at 16%.’’ This answer was then followed by ‘‘Q 
And that loss was settled? A Yes, it was.” 

Later in the trial, Baker called Tim Vonderfecht, 
who testified about the crop loss sustained by Baker 
on account of hail. Vonderfecht was manager of the 
local ASCS office in Sherman County. On cross- 
examination Vonderfecht was asked about Baker’s 
claim for federal crop insurance on fields insured by 
Blue Ridge for hail damage. When the various 
aspects of Baker’s claim for federal crop insurance 
had been explored, counsel for Blue Ridge then 
asked: ‘‘What was the dollar figure that you paid 
Mr. Baker for his losses?’’ There was an objection 
by Baker’s counsel, which was overruled, and 
Vonderfecht proceeded to answer: ‘‘On the one 
farm was $1,418.36. The other was $18,169.20.’’ 

In his appeal Baker assigns as error the admission 
of evidence concerning the settlement with Baker’s 
neighbor and the amounts for which Baker settled 
his claim under federal crop insurance. Such as- 
signments of error are based upon Neb. Rev. Stat. 
§ 27-408 (Reissue 1979): ‘‘Rule 408. Compromise 
and offers to compromise. Evidence of (1) furnish- 
ing or offering or promising to furnish, or (2) ac- 
cepting or offering or promising to accept, a valu- 
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able consideration in compromising or attempting to 
compromise a claim which was disputed as to either 
validity or amount, is not admissible to prove lia- 
bility for or invalidity of the claim or its amount. 

Various reasons have been suggested for exclud- 
ing evidence regarding compromise of a claim. 
First, there is the theory that such evidence is ir- 
relevant because the transaction is motivated by a 
desire for peace rather than from the strength or 
weakness of a claim. Second, there is a public 
policy consideration favoring compromise of dis- 
putes. Consequently, evidence of negotiations and 
compromise or settlement of a claim is inadmis- 
sible. See, United States v. Contra Costa County 
Water Dist., 678 F.2d 90 (9th Cir. 1982); Fidelity & 
Deposit Co. of Md. v. Hudson United Bank, 493 F. 
Supp. 434 (D. N.J. 1980). ‘‘Settlements are favored 
because they reduce judicial backlog and bring dis- 
putes to a prompt conclusion.”’ Hatfield v. Max 
Rouse & Sons Northwest, 100 Idaho 840, 846, 606 P.2d 
944, 950 (1980). As expressed in Reichenbach v. 
Smith, 528 F.2d 1072, 1074 (5th Cir. 1976): ‘‘With to- 
day’s burgeoning dockets and the absolute impossi- 
bility of Courts ever beginning to think that they 
might even be able to hear every case, the cause of 
justice is advanced by settlement compromises 
sheparded [sic] by competent counsel, whose ex- 
perience as advocates makes them reliable pre- 
dictors of litigation were it pursued to the bitter 
end.’’ Offers to compromise or settlement of a 
claim between the parties is inadmissible. This ex- 
clusion extends to settlements, negotiations, and of- 
fers to compromise made by either of the parties 
with or to third persons concerning a cause of action 
relative to the same transaction or same subject 
matter involved in the litigation at hand. See 
Bigelow v. Spec Comm Floors, 77 A.D.2d 464, 433 
N.Y.S.2d 931 (1980). 

The harm to be avoided by exclusion of evidence 
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regarding a compromise was described in Haw- 
thorne v. Eckerson Co., 77 F.2d 844, 847 (2d Cir. 
1935): ‘‘ ‘The rule against allowing evidence of 
compromise is founded upon recognition of the fact 
that such testimony is inherently harmful, for the 
jury will draw conclusions therefrom * * * in spite of 
anything which may be said by the judge in instruct- 
ing them as to the weight to be given such evidence.’ 


‘Settlements have always been looked on with 
favor, and courts have deemed it against public 
policy to subject a person who has compromised a 
claim to the hazard of having a settlement proved in 
a subsequent lawsuit ... arising out of the same 
transaction. [Citation omitted.]’’ 

In the present case the percentage of reduction in 
the crop yield is an essential element in the proof of 
Baker’s claim. Evidence of a percentage used to 
settle a neighbor’s claim was inadmissible to estab- 
lish the corresponding element of Baker’s claim or 
to invalidate any proof offered by Baker regarding 
that aspect of his claim. The amount of the settle- 
ment of Baker’s claim for federal crop insurance 
can only have been injected into the lawsuit for an 
invidious innuendo that Baker had already been paid 
enough for hail damage to his crops. 

The evidence concerning the settlements was in- 
admissible, and it was error to place such evidence 
before the jury. 

Blue Ridge has cross-appealed and claims error 
because the trial court did not direct a verdict in 
favor of Blue Ridge at the conclusion of Baker’s case 
in chief. A defendant who moves for a directed ver- 
dict at the close of the plaintiff’s evidence and, upon 
the overruling of such motion, proceeds with trial 
and introduces evidence waives any error in the rul- 
ing on the motion for directed verdict. Boardman v. 
McNeff, 177 Neb. 534, 129 N.W.2d 457 (1964). Blue 
Ridge introduced evidence after the denial of its mo- 
tion for a directed verdict. Therefore, there is no 
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question before the court regarding Blue Ridge’s 
motion for directed verdict. 

On account of the errors regarding inadmissible 
evidence, the judgment of the District Court is re- 
versed and this matter is remanded for a new trial. 

REVERSED AND REMANDED FOR A NEW TRIAL. 


STATE OF NEBRASKA, APPELLEE, V. MERLE 
KUNTZELMAN, APPELLANT. 
337 N.W.2d 414 


Filed August 5, 1983. No. 82-513. 


1. Criminal Law: Double Jeopardy. A distinction exists between an 
offense and the unlawful act out of which it arises, it being possible 
that two or more distinct offenses may grow out of the same trans- 
action or act; and the rule that a person cannot be twice put in 
jeopardy for the same offense has no application where two sepa- 
rate and distinct crimes are committed by one and the same act, 
because the constitutional inhibition is directed to the identity of 
the offense and not to the act. 

2. Homicide: Photographs. In a homicide case photographs are gen- 
erally admitted for the purpose of identification to show the condi- 
tion of a body and to indicate the nature and extent of wounds or in- 
juries. They may also be admitted to establish malice and intent. 

3. -Homicide: Self-Defense. The use of deadly force shall not be 
justifiable unless the actor believes that such force is necessary to 
protect himself against death, serious bodily harm, kidnaping, or 
sexual intercourse compelled by force or threat, nor is it justifiable 
if (a) the actor, with the purpose of causing death or serious bodily 
harm, provoked the use of force against himself in the same en- 
counter, or (b) the actor knows that he can avoid the necessity of 
using such force with complete safety by retreating. 


Appeal from the District Court for Boone County: 
JOHN M. Brower, Judge. Affirmed. 


L. William Kelly III, of Kelly & Kelly, for appel- 
lant. 


Paul L. Douglas, Attorney General, and Mel Kam- 
merlohr, for appellee. 
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KRivosHa, C.J., BosLauGH, McCown, WHuITE, 
HASTINGS, CAPORALE, and SHANAHAN, JJ. 


WHITE, J. 

This is an appeal from the District Court for Boone 
County, Nebraska, in which the defendant was 
charged with and convicted of two felony counts, 
murder in the second degree and use of a firearm in 
the commission of a felony. He was sentenced to a 
term of 20 years on the second degree murder count 
and a consecutive term of 5 years on the offense of 
use of a firearm in the commission of a felony. De- 
fendant appeals and assigns three errors: (1) The 
court erred in submitting to the jury the offenses of 
murder in the second degree and the use of a fire- 
arm in the commission of a felony, contending that 
since they arose out of the same act the defendant 
has been placed in double jeopardy; (2) The trial 
court erred in admitting seven photographs showing 
the deceased’s body before and during the autopsy 
proceedings; and (3) The trial court erred in failing 
to submit the defendant’s claim of self-defense to the 
jury. We affirm. 

The evidence shows that the incident which gave 
rise to the conviction and this appeal occurred at or 
around St. Edward, Nebraska. The victim and four 
companions spent the afternoon of August 30, 1981, 
engaged in drinking large quantities of beer at the 
home of the victim and in a pickup truck while gen- 
erally traveling the county roads of Boone and 
Nance Counties, Nebraska. On that same Sunday 
the defendant, Merle Kuntzelman, left home around 
2:30 p.m. and went to the home of a Gary McBride 
for an afternoon of watching television. The evi- 
dence does not disclose that any of the McBrides or 
the defendant drank any alcoholic liquor or ingested 
any narcotics. After concluding their viewing of the 
television football game, two other McBride broth- 
ers, David and Sam, arrived and Sam announced 
that his automobile had stalled near an intersection 
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in St. Edward, Nebraska. The defendant took the 
McBrides in his van to the business place of Sam’s 
employer where a wrecker truck was secured. The 
two vehicles were then driven to the scene, and the 
car was retrieved and brought to the McBride resi- 
dence. Present at this time were the defendant, age 
23, and the McBride brothers, Sam, Gary, and 
David, all close in age to the defendant. 

Shortly after the McBrides backed the wrecker 
truck and the towed car into the driveway at the Mc- 
Bride residence, the pickup truck in which the vic- 
tim and his four companions were riding arrived 
back in St. Edward and drove by the area of the Mc- 
Bride home. At this time David McBride had gone 
into the house. Gary and Sam McBride were in the 
wrecker and the defendant had been watching them 
back the car into the driveway. As the pickup truck 
drove around the second time, obscenities were 
shouted from the pickup truck at the McBrides and 
appeared to be most specifically directed toward the 
defendant. 

There was a history of animosity and hostility be- 
tween the defendant and the victim, Daniel Wilson, 
and his companions. Ross Davidson, driver of the 
pickup, had on a previous occasion accused the de- 
fendant, who at the time was driving a car, of forc- 
ing a motorcycle on which Davidson was riding off 
the highway and into a ditch. Subsequent thereto, 
Davidson chased an automobile driven by Kuntzel- 
man for an extended period and shot out a window, 
with what is described in the evidence as a BB gun, 
for which offense Davidson was arrested and fined. 

Davidson, the victim, and the three other com- 
panions left the parked pickup truck and were ad- 
vancing onto the McBride premises. As the group 
approached, the defendant and. two brothers, Gary 
and David McBride, got into defendant’s van and the 
third brother, Sam, was standing beside the 
wrecker, which was backed into the driveway. The 
group advanced on the van. The defendant locked 
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the doors and drove away but not before the van had 
been pummeled somewhat and the windshield wiper 
on the passenger side bent. They intended to go to 
the automobile salvage yard and give Sam McBride, 
who was driving the wrecker, a ride back after he 
had returned the wrecker. The salvage yard was 
approximately nine blocks away from the McBride 
residence. After waiting 4.to 5 minutes for the 
wrecker to arrive, the defendant concluded that Sam 
might be in some danger from the victim and his 
four companions. He thereupon left the automobile 
salvage yard and made a slight detour to his home, 
where he secured a 12-gauge shotgun and three shot- 
gun shells, which he loaded into the magazine. 
._ When he arrived back at the McBride residence, he 
got out of his van with the shotgun, which he had 
taken from a case. At that time Elbert Anderson, 
one of the participants, opened the door of the 
wrecker and was attempting to push or strike Sam 
McBride through the open door, and another of the 
victim’s companions was pounding on Mrs. Mc- 
Bride’s car. At a time when the victim was approxi- 
mately 25 feet away, the defendant put one round in 
the chamber and shouted ‘‘get out of here.’’ The 
gun was then discharged over the heads of the vic- 
tim and the others into a tree. At a time ranging 
from 10 to 30 seconds he again repeated ‘‘get out of 
here’ and discharged the gun for the second time. 
The victim then made a statement to the defendant, 
which the defendant and others characterized as a 
smart-aleck statement such as ‘‘You haven’t the 
courage to shoot me,”’ or words to that effect, where- 
upon the victim advanced from his position of 25 feet 
from the defendant to a point about 12 to 14 feet from 
him. The shotgun was discharged a third time, 
striking Danie] Wilson below the left shoulder, kill- 
ing him instantly. At the time of the discharge the 
victim was not armed, nor were any of his com- 
panions. They carried no weapon of any kind, and, 
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fist clenched. 

In support of his first assignment of error, while 
conceding that the rule in Nebraska is otherwise, de- 
fendant urges this court to adopt the rule of the Mis- 
souri court in State v. Haggard, 619 S.W.2d 44 (Mo. 
1981), which stated at 51: ‘‘Until such time as the 
Supreme Court of the United States declares clearly 
and unequivocally that the Double Jeopardy Clause 
of the Fifth Amendment to the United States Consti- 
tution does not apply to the legislative branch of the 
government, we cannot do other than what we per- 
ceive to be our duty to refuse to enforce multiple 
punishments for the same offense arising out of a 
single transaction.’’ The rule in Nebraska is as fol- 
lows: ‘‘This court has held that a distinction exists 
between an offense and the unlawful act out of which 
it arises, it being possible that two or more distinct 
offenses may grow out of the same transaction or 
act; and the rule that a person cannot be twice put in 
jeopardy for the same offense has no application 
where two separate and distinct crimes are commit- 
ted by one and the same act, because the constitu- 
tional inhibition is directed to the identity of the of- 
fense and not to the act.’’ State v. Robinson, 202 
Neb. 210, 214, 274 N.W.2d 553, 555-56 (1979). The U.S. 
Supreme Court in Whalen v. United States, 445 U.S. 
684, 100 S. Ct. 1432, 63 L. Ed. 2d 715 (1980), held that 
multiple punishments could be imposed for the same 
offense without running afoul of the double jeopardy 
guarantee of the fifth amendment to the Constitution 
where it was specifically authorized by state statute. 
The defendant has cited no sound reason why our 
long-established rule should be changed. We de- 
cline to do so. 

Passing to the second assignment of error, we are 
again faced with an overabundance of prosecutorial 
zeal in direct defiance of our prior cases disfavoring 
the admission of gruesome photographs. The prose- 
cution offered, and the trial court admitted, seven 


120 215 NEBRASKA REPORTS 


photographs of the victim. The first and second 
photographs showed the victim fully clothed, one at 
the scene and one in the autopsy room prior to re- 
moval of clothing and exposure of the wounds. The 
third and fourth photographs showed the defendant’s 
unclothed body with severe shotgun wounds in the 
upper left chest area. The fifth, sixth, and seventh 
photographs show the details of the puncture marks 
at or about the lung area, the empty body cavity 
showing pellet marks in the spine, and a removed 
lung showing damage to the lung by pellets. The 
cause of death was never a substantial issue in this 
case. Ample eyewitnesses were presented that tes- 
tified the deceased met his death as a result of the 
discharge of a firearm. Defendant, however, ac- 
knowledges that each of the photographs was used to 
present the testimony of the pathologist who per- 
formed the autopsy to support his conclusion that 
the deceased met his death as the result of the pel- 
lets discharged from the defendant’s shotgun. Once 
again, we are unable to state conclusively that the 
trial court abused its discretion in admitting the 
photographs. We held in State v. Robinson, 185 Neb. 
64, 68, 173 N.W.2d 448, 446 (1970): ‘‘Such evidence is 
generally admitted for purposes of identification to 
show the condition of a body and to indicate the na- 
ture and extent of wounds or injuries. ... It is also 
admitted to establish malice and intent.’’ We fur- 
ther held in State v. Williams, 205 Neb. 56, 67, 287 
N.W.2d 18, 25 (1979): ‘‘In a homicide case, photo- 
graphs of the victim, upon proper foundation, may 
be received in evidence for purposes of identifica- 
tion, to show the condition of the body, the nature 
and extent of wounds or injuries, and to establish 
malice or intent.’’ We find that the District Court 
did not abuse its discretion in admitting the photo- 
graphs. 

The third and final assignment of error relates to 
the court’s refusal to give the self-defense instruc- 
tion based on Neb. Rev. Stat. § 28-1409 (Reissue 
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1979). It reads in part: ‘‘(4) The use of deadly 
force shall not be justifiable under this section un- 
less the actor believes that such force is necessary 
to protect himself against death, serious bodily 
harm, kidnapping or sexual intercourse compelled 
by force or threat, nor is it justifiable if: (a) The 
actor, with the purpose of causing death or serious 
bodily harm, provoked the use of force against him- 
self in the same encounter; or (b) The actor knows 
that he can avoid the necessity of using such force 
with complete safety by retreating ....’’ The de- 
fendant testified that the shooting was accidental 
and that he intended to shoot above the victim 
rather than at him. The defendant voluntarily left 
the scene and returned after securing a shotgun, 
provoking the exchange himself and coming within 
subsection 4(a) of § 28-1409. In addition, the defend- 
ant voluntarily returned to the scene knowing that 
he could again safely retreat in the van if he chose to 
do so, thereby invoking the prohibition of subsection 
4(b) of the same section. Further, the defendant did 
not introduce evidence that, by reason of the circum- 
stances, it was necessary to protect himself against 
death, serious bodily injury, kidnapping, or sexual 
intercourse compelled by force or threat. 

The testimony of the defendant’s psychiatrist, 
taken on its face, indicates only that the defendant 
intended to use the weapon to scare the victim and 
his companions into leaving the McBride premises. 
On the second shot, by reason of a low mental ability 
he panicked and was in shock when he discharged 
the third shot in the direction of the victim. The 
shock was not from a fear of impending harm, even 
though he was admittedly scared. It was simply a 
shock that his ruse to secure the departure of the 
victim and his companions had failed. Although the 
conduct of the victim and his companions was not 
exemplary and to some extent they provoked the oc- 
currence of the incident, the use of deadly force 
against a threatened minor brawl or fight, without 
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weapons, between persons of equal or superior size 
cannot be justified. i 
‘The judgment and sentence of the trial court are 


affirmed. 
AFFIRMED. 


JOsiE J. KLITZING, APPELLEE AND CROSS-APPELLANT, V. 
Mary DIDIER AND JOHN JDIDIER, APPELLANTS AND 
CROSS-APPELLEES. 

337 N.W.2d 418 


Filed August 5, 1983. No. 82-593. 


1. Actions: Pleadings. New and distinct matter not maintainable as 
a counterclaim under statutory provisions and not involved in a 
proper determination of the subject matter of the original suit must 
be litigated in a separate action. 

2. Torts: Damages: Pleadings. A claim for damages for tort can- 
not be used as a setoff against actions on contracts or suits on 
promissory notes secured by real estate mortgages. 

3. Parties. Indispensable parties to a suit are those who not only 
have an interest in the subject matter of the controversy but also 
have an interest of such a nature that a final decree cannot be 
made without affecting their rights or leaving the controversy in 
such a condition that its final determination may be wholly incon- 
sistent with equity and good conscience. 


Appeal from the District Court for Scotts Bluff 
County: RosBert O. Hippe, Judge. Affirmed in 
part, and in part reversed and dismissed. 


George A. Sommer, for appellants. 


Robert G. Simmons, Jr., of Wright, Simmons & 
Selzer, for appellee. 


KRIVOSHA, C.J.,  BosLauGH, McCown, WHITE, 
HASTINGS, and CAPORALE, JJ. 


McCown, J. 

This is an action by Mary Didier against Josie 
Klitzing on a promissory note and mortgage. Josie 
Klitzing filed a counterclaim alleging that Mary had 
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committed a fraud upon Stephen Crouse, and had 
also conspired with Stephen Crouse to defraud Josie 
Klitzing in connection with a different land sale 
transaction. The District Court found that Josie 
Klitzing was indebted to Mary Didier on the note and 
mortgage in the sum of $5,680 and entered judgment 
in that amount, together with interest. The court 
also found that Mary Didier committed a fraud upon 
Stephen Crouse and had retained the fruits of the 
fraud. The court then entered judgment for Josie 
Klitzing against Mary Didier for $5,680 plus interest 
and ordered that the judgments be offset against 
each other. Mary and John Didier have appealed 
and Josie Klitzing has cross-appealed. 

In July 1981 the plaintiff, Josie Klitzing, filed a pe- 
tition against Mary Didier and John Didier, her hus- 
band, Stephen H. Crouse and Paula Crouse, his wife, 
and Patrick Douglas Crouse and Jarolyn Crouse, his 
wife, to void and set aside two deeds to 1,480 acres of 
ranch land. The deeds were executed in 1980. One 
deed was a warranty deed executed by Josie Klit- 
zing to Stephen H. Crouse, and one was a quitclaim 
deed executed by Mary Didier to Stephen H. Crouse. 

On August 14, 1981, the defendant Mary Didier 
filed a counterclaim against the plaintiff, Josie Klit- — 
zing, on a promissory note and mortgage for $22,720 
dated May 6, 1974. The note and mortgage were ex- 
ecuted and delivered in connection with the pur- 
chase and sale of 320 acres of land from Mary Didier 
to Josie Klitzing, the deed for which was executed on 
May 6, 1974. 

On October 8, 1981, the plaintiff, Josie Klitzing, 
dismissed her petition without prejudice. The coun- 
terclaim of Mary Didier against Josie Klitzing there- 
fore became in effect a plaintiff’s petition and the 
action proceeded accordingly. The Crouses were no 
longer parties. 

Josie Klitzing answered Mary’s counterclaim and 
admitted the execution of the note and mortgage, 
but alleged that they were without consideration 
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and based upon mutual mistake. She also pleaded 
estoppel and undue influence. 

Josie Klitzing also filed a cross-petition seeking to 
set aside the 1980 deeds referred to in her initial peti- 
tion, and alleging that Mary Didier had committed 
fraud against Stephen Crouse, and that Mary Didier 
and Stephen Crouse had conspired to defraud Josie 
Klitzing in connection with the 1980 deeds. 

Some further facts may be appropriate. Josie 
Klitzing is the mother of Mary Didier, formerly 
Mary Crouse. Mary Didier is the mother of Stephen 
Crouse. In 1956 Josie Klitzing and Mary Didier ac- 
quired 1,480 acres of land in Box Butte County. On 
December 6, 1968, Josie Klitzing and Mary Didier 
executed an agreement providing that Mary Didier 
would deed her one-half interest in all but 320 acres 
of land to Josie Klitzing, and in return Josie Klitzing 
would deed to Mary Didier Josie’s one-half interest 
in the 320 acres and cancel certain debts of Mary’s 
to Josie. Deeds were executed and recorded pursu- 
ant to the agreement, but the memorandum of 
agreement was not recorded. 

On May 6, 1974, Josie Klitzing purchased the 320 
acres of land owned by Mary Didier from Mary and 
‘ her husband, John. Josie Klitzing executed a note 
and mortgage for $22,720 to Mary Didier as a part of 
the purchase price. The deed from the Didiers and 
the mortgage were recorded in May 1974. The note 
and mortgage are the note and mortgage involved in 
Mary Didier’s claim against Josie Klitzing. Various 
payments were made by Josie Klitzing to Mary 
Didier over the years and the principal balance as of 
the time of trial was $5,680, plus interest from May 
1, 1980, at the rate of 6 percent per annum. 

On January 22, 1980, Josie Klitzing entered into a 
contract to sell the entire 1,480 acres of land to 
Stephen Crouse for the sum of $148,000, with pay- 
ments to be made periodically over a term of years. 
When Stephen’s attorney examined the abstract he — 
discovered that in 1975 Mary Didier had recorded an 
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agreement of April 1968 between Mary Didier and 
Josie Klitzing which had been superseded by the De- 
cember 1968 agreement. Stephen’s attorney advised 
him to obtain a quitclaim deed from Mary Didier of 
any interest she might have in the property. On Au- 
gust 15, 1980, Mary Didier agreed to relinquish all in- 
terest in the 1,480 acres to Stephen for $60,000, with 
$10,000 to be paid down and the balance in yearly in- 
stallments. At the time of trial $19,000 had been 
paid. On the same date, Mary Didier executed a 
quitclaim deed to Stephen to be held in escrow until 
Stephen’s land contract with Josie Klitzing was com- 
pleted. Although Josie Klitzing knew of Stephen’s 
agreement to pay Mary Didier $60,000 for a quit- 
claim deed and although she insisted that Mary had 
no interest in the land, Josie proceeded with her con- 
tract with Stephen and on November 20, 1980, con- 
veyed the 1,480 acres of land by warranty deed to 
Stephen for $148,000, payable in periodic payments. 

The present proceedings were commenced in July 
1981. The case was tried to the court and during the 
trial the Didiers filed a motion to dismiss Josie Kiit- 
zing’s cause of action for fraud and conspiracy to 
commit fraud on the ground that all necessary par- 
ties were not joined. That motion was overruled. 

On July 6, 1982, the District Court found that Josie 
Klitzing was indebted to Mary Didier on the promis- 
sory note in the sum of $5,680 with interest thereon 
at the rate of 6 percent per annum from May 1, 1980. 
The court specifically found that the execution of the 
note was not due to undue influence, mistake, or any 
other reason and entered judgment accordingly. 
The court then found that Mary Didier had com- 
mitted a fraud upon Stephen Crouse and that she 
had retained the fruits of the fraud. The court found 
that the benefit received by Mary Didier was the 
sum of $5,680 with interest at 6 percent per annum 
from May 1, 1980. 

The District Court therefore entered judgment for 
Mary Didier against Josie Klitzing for $5,680 and 
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judgment for Josie Klitzing against Mary Didier in 
the sum of $5,680, and directed that the judgments 
offset each other. Mary Didier has appealed and 
Josie Klitzing has cross-appealed. 

On appeal Mary Didier contends that an equitable 
claim of fraud in a different transaction cannot be 
asserted as a counterclaim or cross-petition, nor be 
offset against an action on a promissory note, which 
is an action at law. She also asserts that a finding of 
fraud committed upon a third person who is not a 
party to a lawsuit is erroneous and that the District 
Court erred in failing to dismiss Josie’s cause of ac- 
tion for fraud or conspiracy to commit fraud. 

Josie Klitzing contends that a judgment for fraud 
may be offset against a judgment on a promissory 
note and that Stephen Crouse is not a necessary 
party. She also contends on her cross-appeal that 
she should recover from Mary Didier the $19,000 
paid by Stephen Crouse to Mary Didier. 

Because of the dismissal of Josie Klitzing’s origi- 
nal petition, Mary Didier’s counterclaim became the 
‘petition in this case and Mary became, in effect, the 
plaintiff. Although denominated a cross-petition, 
Josie Klitzing’s cause of action was, in effect, a 
counterclaim for fraud in equity involving a sepa- 
rate and distinct transaction. 

Neb. Rev. Stat. § 25-813 (Reissue 1979) provides in 
part: ‘‘The counterclaim mentioned in section 
25-812 must be one in favor of a defendant and 
against a plaintiff between whom a several judg- 
ment might be had in the action, and arising out of 
the contract or transaction set forth in the petition 
as the foundation of the plaintiff’s claim, or con- 
nected with the subject of the action.’’ In the case 
at bar Mary Didier’s cause of action was an action 
at law on a promissory note executed by Josie Klit- 
zing in 1974. Josie’s counterclaim for fraud and con- 
spiracy concerned a completely different transac- 
tion or transactions which occurred in 1980. Josie’s 
counterclaim was in equity and was not germane 
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to the issue involved in the action at law on the 
promissory note. 

New and distinct matter not maintainable as a 
counterclaim under statutory provisions and not in- 
volved in a proper determination of the subject mat- 
ter of the original suit must be litigated in a separate 
action. The Tilden Bank v. Retzlaff, 188 Neb. 834, 
199 N.W.2d 734 (1972). In Retzlaff this court said: 
“‘The subject matter of the original petition was the 
simple issue of the determination of the validity of a 
promissory note and mortgage and the amount due 
thereon. From what we have said it appears that 
new and distinct matter not necessary for the deter- 
mination of these issues was injected into the case 
by the purported cross-petition. The alleged con- 
spiracy is not connected with the original foreclo- 
sure petition, and the new issues sought to be in- 
jected into the case are not necessary for a just and 
complete resolution of the issues raised in the peti- 
tion to foreclose the note and mortgage. It is an at- 
tempt to litigate a tort action for conspiracy, a com- 
pletely independent cause of action, serving to dis- 
tort and confuse the resolution of the action to deter- 
mine the validity of a contract and the mortgage se- 
curity therefor.’’ Id. at 837, 199 N.W.2d at 736. 

Retzlaff specifically held that a claim for damages 
for tort cannot be used as a setotf against actions on 
contracts or suits on promissory notes secured by 
real estate mortgages. 

In the present case the action on the promissory 
note is in contract and Josie Klitzing’s counterclaim 
for fraud and conspiracy sounds in tort. The trial 
court found that the only fraud committed by Mary 
Didier was against Stephen Crouse, who was not a 
party to the action. 

Insofar as Josie’s counterclaim for fraud is con- 
cerned, Stephen Crouse was an indispensable party. 
Indispensable parties to a suit are those who not 
only have an interest in the subject matter of the 
controversy but also have an interest of such a na- 
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ture that a final decree cannot be made without af- 
fecting their rights or leaving the controversy in 
such a condition that its final determination may be 
wholly inconsistent with equity and good conscience. 
Shepoka v. Knopik, 197 Neb. 651, 250 N.W.2d 619 
(1977). 

In the present case the real estate involved in 
Josie’s fraud claim was acquired by Stephen Crouse 
under the 1980 deeds, and is now owned by him. The 
fraud was allegedly committed against him by 
Mary, and by him and Mary against Josie, and no 
final .decree could be made in connection with 
Josie’s counterclaim without affecting the rights of 
Stephen Crouse. 

The motion of Mary Didier to dismiss Josie’s 
cause of action for fraud and conspiracy to commit 
fraud on the ground that an indispensable party was 
not joined should have been granted. The fraud 
claim also involved an improper setoff and counter- 
claim. 

The judgment in favor of Mary Didier and against 
Josie Klitzing is affirmed. The judgment in favor of 
Josie Klitzing and against Mary Didier for fraud is 
vacated and the cause of action is dismissed. 

, AFFIRMED IN PART, AND IN PART 
REVERSED AND DISMISSED, 
WHITE and Hastinecs, JJ., concur in the result. 


SHANAHAN, J., not participating. 


STATE OF NEBRASKA, APPELLEE, V. KENNETH JAMES 
KANGER, APPELLANT, 
337 N.W.2d 422 


Filed August 5, 1983. No. 82-607. 


1. Criminal Law: Weapons: Words and Phrases. An instrument 
not specifically enumerated in Neb. Rev. Stat. § 28-1202(1) (Reissue 
1979) may be a ‘‘deadly weapon’’ if in the manner it is used or in- 
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tended to be used it is capable of producing death or serious bodily 
gus 
: The question of whether an object or 

weapon not specifically enumerated in Neb. Rev. Stat. § 28-1202(1) 
(Reissue 1979) was a ‘‘deadly weapon”’ is a question of fact to be 
decided by the trier of fact. 

3. Criminal Law: Verdicts: Appeal and Error. In a criminal case 
tried to the court without a jury, the findings of the court have the 
effect of a jury verdict and will not be disturbed on appeal unless 
clearly wrong, and the verdict must be sustained if there is sub- 
stantial evidence, taking the view most favorable to the State, to 
support it. 


Appeal from the District Court for Lancaster 
County: BERNARD J. McGinn, Judge. Affirmed. 


Dennis R. Keefe, Lancaster County Public Defend- 
er, and Scott P. Helvie, for appellant. 


Paul L. Douglas, Attorney General, and Dale A. 
' Comer, for appellee. 


KrivosHa, C.J., BOoSLAUGH, McCown, WHITE, 
HASTINGS, CAPORALE, and SHANAHAN, JJ. 


McCown, J. 

The defendant, a prison inmate, was convicted of 
carrying a concealed weapon in violation of Neb. 
Rev. Stat. § 28-1202 (Reissue 1979) and sentenced to 8 
months’ imprisonment to be served consecutively to 
the sentence he was already serving. The defendant 
has appealed. 

On August 11, 1981, the defendant was an inmate of 
the Lincoln Correctional Center, residing in ‘‘A”’ 
pod. On that morning the officers at the center ar- 
ranged to conduct a search of ‘‘A’’ pod and of the in- 
mates incarcerated there. The prisoners, including 
the defendant, were allowed to eat breakfast and re- 
turned to their living units before the search was an- 
nounced. The inmates of pod ‘‘A’’ were instructed 
to come out of their living quarters and ordered to 
go to an area near the yard where they were to be 
patted down prior to entering the prison yard. 

The defendant lined up with the other inmates for 
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the pat-down search. A corrections officer found a 
homemade knife concealed under the defendant’s 
sock, pants, and part of his boot. The knife had an 
overall length of 9 inches. The blade was made 
from a metal ruler and was approximately 5% 
inches long on the sharpened side and 3% inches 
long on the unsharpened side, and had a plastic 
handle with a handguard. At no time during the 
lineup or the search did the defendant attempt to 
reach for the knife or resist the search for or re- 
moval of the knife. 

The defendant was charged with having a danger- 
ous instrument concealed on or about his person, to 
wit, a knife with a blade greater than 34% inches in 
length, said knife being a dangerous instrument 
capable of inflicting cutting, tearing, or stabbing 
wounds. 

The defendant pleaded not guilty and waived his 
right to a jury trial. A stipulation was entered into 
for use at the trial in which it was stipulated that if 
the defendant were to testify on his own behalf at 
trial he would testify that the homemade knife was 
given to him approximately 2 days before the search . 
by another inmate because the other inmate feared 
a shakedown search of his own cell block. The de- 
fendant kept the knife in his cell, and upon hearing 
of the search of his own pod he decided to hide the 
knife in his sock with the intention of getting it out of 
his cell and into the yard where he could throw it 
away. He would also testify that he had no intention 
of using the knife as a weapon and that his sole rea- 
son for having the knife was to get it out of his cell 
and discard it. 

On the basis of the evidence at trial the court 
found beyond a reasonable doubt that the knife was 
a deadly weapon as defined by Neb. Rev. Stat. 
§ 28-109 (Reissue 1979). The trial court specifically 
found that the inmates of the correctional center, in- 
cluding the defendant, could have no use for a knife 
such as that found on the defendant’s person except | 
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to use such an instrument as a deadly weapon. The 
court also found that under the evidence ‘‘there can 
be no situation involving innocent concealment.’’ 
The defendant was found guilty and sentenced to 8 
months’ imprisonment, with the sentence to be 
served consecutively to any other sentence then 
being served. 

On this appeal the sole issue is whether the trial 
court was in error in finding that the knife concealed 
upon the defendant’s person was a ‘‘deadly weapon”’ 
within the meaning of §§ 28-1202 and 28-109(7). 

Section: 28-1202(1) provides in pertinent part: 
‘“‘TA]Jny person who carries a weapon or weapons 
concealed on or about his person such as a revolver, 
pistol, bowie knife, dirk or knife with a dirk blade at- 
tachment, brass or iron knuckles, or any other dead- 
ly weapon, commits the offense of carrying con- 
cealed weapons.”’ 

Section 28-109(7) provides: ‘‘Deadly weapon shall 
mean any firearm, knife, bludgeon, or other device, 
instrument, material, or substance, whether ani- 
mate or inanimate, which in the manner it is used or 
intended to be used is capable of producing death or 
serious bodily injury.” 

In State v. Valencia, 205 Neb. 719, 290 N.W.2d 181 
(1980), this court sustained the constitutionality of 
§ 28-1202(1) against the challenge that the term ‘‘any 
other deadly weapon’’ was so vague and overbroad 
as to render the statute unconstitutional. This court 
held that the Legislature, in enacting § 28-1202(1), 
designated certain weapons such as revolvers, pis- 
tols, bowie knives, dirks or knives with a dirk blade 
attachment, and brass or iron knuckles as deadly 
weapons per se, and the manner of the actual or in- 
tended use of such deadly weapons is immaterial. 
This court also held that with reference to the 
phrase ‘‘or any other deadly weapon,”’ it is the ele- 
ment of actual or intended use which renders the 
words ‘“‘other deadly weapons’’ sufficiently definite 
to provide citizens an opportunity to conform their 
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conduct to the statute, and to distinguish between 
situations involving culpable concealment and those 
involving innocent concealment. 

Valencia also specifically held that the question of 
whether an object or weapon not specifically enu- 
merated in § 28-1202(1) was a ‘‘deadly weapon” is a 
question of fact to be decided by the trier of fact. 

In the present case, in the context of a prison en- 
vironment and the evidence in this case, there can 
be no serious doubt that a homemade knife of the 
kind shown by the evidence here was used or in- 
tended to be used in a manner which was capable of 
producing death or serious bodily injury. Any other 
conclusion would ignore reality. The defendant’s 
own testimony establishes his knowledge that such a 
weapon was forbidden and that he knew his posses- 
sion of it could not be innocent. The fact finder is 
not required to accept defendant’s explanation that 
he did not intend to use the knife as a deadly 
weapon, nor his explanation as to why it was in his 
possession. 

In a criminal case tried to the court without a 
jury, the findings of the court have the effect of a 
jury verdict and will not be disturbed on appeal un- 
less clearly wrong, and the verdict must be sus- 
tained if there is substantial evidence, taking the 
view most favorable to the State, to support it. State 
v. Cowan, 204 Neb. 708, 285 N.W.2d 113 (1979). 

AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, V. KEVIN Isaac RIFE, 
APPELLANT. 
337 N.W.2d 724 


Filed ‘August 5, 1983. No. 82-659. 


1. Confessions. To be admissible, a statement or confession must be 
free and voluntary. It must not be extracted by any sort of threats 
or violence, nor obtained by any direct or implied promises, how- 
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ever slight, nor by the exertion of any improper influence. The de- 
termination of whether a statement was voluntarily made neces- 
sarily turns on the consideration of the totality of the circum- 
stances in any particular case. 

2. Confessions: Appeal and Error. A finding of the trial court that a 
statement of an accused is voluntary will not ordinarily be set aside 
on appeal unless the finding is clearly erroneous. 

3. Venue: Appeal and Error. A motion for a change of venue in a 
criminal case is addressed to the sound discretion of the trial court, 
and its ruling will not be disturbed on appeal unless a clear abuse 
of discretion is shown. 

4. Juror Qualifications. The true object of challenges, either 
peremptory or for cause, is to enable the parties to avoid disquali- 
fied persons and secure an impartial jury. When that end is ac- 
complished, there can be no just ground for complaint against the 
rulings of the court as to competency of the jurors. 

5. Motions for Mistrial: Juror Qualifications. In the absence of a 
showing of prejudice, a trial court is correct in denying a motion 
for mistrial. Opportunity for prejudice or disqualification of jurors 
does not raise a presumption that prejudice or disqualification 
exists. 

6. Video Tapes. Admission of video tapes is generally within the trial 
court’s discretion, subject to the same requirements for admission 
of still photographs. 

7. Homicide: Photographs. In a homicide case photographs of the 

victim, upon proper foundation, may be received in evidence for 

purposes of identification, to show the condition of the body, the na- 
ture and extent of the wounds and injuries, and to establish malice 
or intent. 


A photograph which illustrates or makes clear 
some eSniroverted issue in a homicide case may be received even 
if it is gruesome, where a proper foundation has been laid. 

Appeal from the District Court for Sarpy County: 

RONALD BE. ReaGAN, Judge. Affirmed. 


Richard J. Bruckner, for appellant. 


Paul L. Douglas, Attorney General, and Mel Kam- 
merlohr, for appellee. 


KRIVOSHA, C.J., BOSLAUGH, McCown, WHITE, 
HASTINGS, CAPORALE, and SHANAHAN, JJ. 


WHITE, J. 

This is an appeal from the District Court for Sarpy 
County, Nebraska, from a verdict of guilty to second 
degree murder and a sentence of 30 years. Appel- 
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lant appeals and assigns that the trial court erred in 
(1) failing to sustain appellant’s motion to suppress 
statements given by appellant to the Bellevue po- 
lice; (2) failing to sustain appellant’s motion for 
change of venue or continuance; (3) failing to grant 
a mistrial based upon jury misconduct during the. 
trial; (4) failing to grant a mistrial based upon the 
introduction and viewing by the jury of a video tape 
of the murder scene; (5) allowing prejudicial and in- 
flammatory photographs and testimony into evi- 
dence; and (6) failing to give appellant’s requested 
instruction regarding Miranda warnings. We af- 
firm. A statement of the facts is necessary. 

On Saturday night, January 23, 1982, Lori Lappin 
and two friends attended a party in Bellevue, Ne- 
braska, arriving home at 1 a.m. Edel Cook re- 
mained behind at the apartment she shared with 
Lori and went to work at the Crown Court restau- 
rant, which was also in Bellevue, on Sunday morn- 
ing, January 24, 1982. Lori left the apartment with 
her boyfriend, Mark Hensley, that day at 1:30 p.m. 
and did not return until 8 p:m. Upon opening the 
door they discovered the body of Edel Cook on the 
sofa against the north wall in the living room. There 
was a large amount of blood on the face of Edel and 
the north wall of the apartment. Edel’s body was 
covered with a quilt which left uncovered her feet at 
one end and from the shoulders up at the other end. 
Edel’s face did not have normal symmetry and had 
the appearance of being crushed from a severe beat- 
ing. There was a deep laceration extending across 
her throat, and a serrated steak knife was found on 
the floor near the sofa. Around Edel’s body were 
pieces of a ceramic vase and mug which had been 
broken. These pieces were lying next to and under- 
neath Edel’s body and also on the floor in front of 
the couch and by the hallway on the south side of the 
couch. 

The shorts that Edel had been wearing at the time 
of her death had been cut in two at the crotch area 
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and her panties had been partially pulled down, with 
blood smeared in the area of her thighs. The Belle- 
vue police were called. 

The police could find no visible. signs of forced 
entry or attempted forced entry into the building, 
and the lock on the apartment door was in good 
working order. In a kitchen drawer the plastic di- 
vider that contained knives was stained with blood, 
as was one steak knife in the drawer. The bathroom 
sink and faucet were stained with blood. 

During the ensuing police investigation, Kevin 
Isaac Rife, a friend of the deceased, was inter- 
viewed by Det. David Carlson of the Bellevue police 
at approximately 2:30 a.m. on Monday, January 25, 
1982. The interview lasted 25 minutes and related to 
the fact that appellant worked with the victim at 
Crown Court and was living in the apartment build- 
ing next door, and to the appellant’s activities on the 
date of the homicide, Sunday, January 24, 1982. 
Appellant was not a suspect at the time the inter- 
view took place, and he told police that he was at his 
parents’ home in Bellevue all day Sunday until 7 
p.m. 

On Wednesday, January 27, 1982, Detective Carl- 
son and Officer Joseph Jeanette questioned appel- 
lant’s parents, Mr. and Mrs. Car! Rife, in an attempt 
to verify appellant’s whereabouts on the date of the 
murder. They ascertained that appellant had been 
at his parents’ home until 3 p.m., when his mother 
dropped him off at his apartment. 

At 9:15 a.m. on Thursday morning, January 28, 
1982, Officer Jeanette and Det. Dick Warren went to 
appellant’s apartment to discuss the discrepancy re- 
garding appellant’s whereabouts on Sunday, the day 
of the murder. . The appellant stated that he was 
nervous and scared when police came over and he 
just told them that he was not at his apartment that 
day. The officers then read the appellant his rights 
per Miranda. The appellant consented to a search 
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of his apartment, and the officers asked him if he 
would come to the police station at 1 p.m. so he 
could be fingerprinted and interviewed by Detective 
Carlson. 

At approximately 1:15 p.m. on Thursday, January 
28, 1982, the appellant met Detective Carlson at the 
Bellevue police station to be fingerprinted, which 
took roughly 20 minutes. Following the fingerprint- 
ing, Detective Carlson directed the appellant to an 
interview room, where he was again advised of his 
Miranda rights. Detective Carlson filled in the 
appellant’s name, address, date of birth, highest 
grade of education, and that the interview was being 
conducted in connection with a homicide. The 
rights advisory form was handed to the appellant 
and he was asked to read the top portion that had 
been filled in. Detective Carlson testified that ap- 
pellant appeared to read the top portion of the form 
and he then read to appellant each of his rights from 
a blank form and asked him to follow along on the 
filled-in form. Appellant was further directed to an- 
swer aloud after each question and mark his answer 
under each question in the space provided. The ap- 
pellant acknowledged that he was aware of each of 
his rights and stated that he was willing to make a 
statement and waive the services of an attorney. 

Detective Carlson confronted the appellant with 
several statements he had made that conflicted with 
information the Bellevue police had. The appellant 
was questioned for about 15 minutes. When asked, 
‘‘Why are you telling all these lies?’’ the appellant 
responded, ‘‘Because I killed Edel.’’ The question- 
ing continued for 45 to 50 minutes to determine the 
details of the murder. The appellant stated he saw 
Edel’s car outside and a light on in her apartment. 
He went in and Edel gave him some acid or speed, 
and he began to freak out. At this time Edel was on 
the couch and rolled over as if she were going to go 
to sleep. He became angry and hit Edel several 
times over the head with a vase, until it shattered. 
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He then picked up a larger vase, and as he struck 
her again the second vase also broke. The appellant 
stated that he realized what he had done and that if 
Edel lived he would be in big trouble. He went into 
the kitchen to get a knife, took the knife out of the 
top drawer in the kitchen, and went back to Edel and 
cut her throat twice from left to right. He then went 
into the bathroom to wash the blood from his hands. 

Detective Carlson obtained a tape cassette re- 
corder upon which the appellant and he repeated 
basically the same conversation. Appellant was 
again read his Miranda rights. The tape-recorded 
statement was concluded at approximately 3:25 p.m. 
The appellant was asked to make a written state- 
ment pertaining to the crime, and to sign it. The 
appellant agreed. The appellant.was furnished a 
meal and was then questioned again at 9:30 p.m. to 
clear up inconsistencies about the drugs he had 
taken and whether or not he had sexually assaulted 
Edel. The appellant was again given the Miranda 
warnings. In the 9:30 p.m. confession, which was 
taped, the appellant stated that he had not taken any 
drugs and that he had cut Edel’s shorts with the 
knife, after her throat had been cut, and placed his 
middle finger in her vagina. Appellant did not at 
any time request an attorney or that the questioning 
stop. The appellant was charged with first degree 
murder, subsequently convicted of second degree 
murder, and sentenced to 30 years of hard labor. 

We will discuss the assignments in order. 

‘“To be admissible, a statement or confession must 
be free and voluntary. It must not be extracted by 
any sort of threats or violence, nor obtained by any 
direct or implied promises, however slight, nor by 
the exertion of any improper influence. The deter- 
mination of whether a statement was voluntarily 
made necessarily turns on the consideration of the 
totality of the circumstances in any particular 
case.’ State v. Hunsberger, 211 Neb. 667, 669-70, 319 
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N.W.2d 757, 759 (1982); State v. McDonald, 195 Neb. 
625, 240 N.W.2d 8 (1976). 

A finding of the trial court that a statement of an 
accused is voluntary will not ordinarily be set aside 
on appeal unless the finding is clearly erroneous. 
State v. Thompson, 198 Neb. 48, 251 N.W.2d 387 
(1977). 

The appellant argues that ‘‘Detective Carlson did 
not bother to read the Rights Advisory form to ap- 
pellant. He felt appellant understood it because his 
eyes traveled over the paper.’’ Brief for Appellant 
at 31. This contention is simply not borne out by the 
record. Appellant was verbally advised of his con- 
stitutional rights on at least four separate occasions. 
Both the testimony of the appellant and Detective 
Carlson concur that appellant was asked to read the 
top portion of the advisory form, which contained in- 
formation personal to himself, and then was ver- 
bally advised of his constitutional rights and asked 
to acknowledge yes or no after each question. 

The appellant also argues that because the police 
knew before they questioned him that he was 5 feet 2 
inches tall, weighed 109 pounds, lost his hair due to a 
thyroid condition, was a follower and very timid, 
that these facts, coupled with a small, windowless 
interrogation room, rendered his confession invol- 
untary under the totality of the circumstances. We 
do not agree. The trial court found that the appel- 
lant was at all times fully advised of his constitu- 
tional rights during questioning, and found that he 
freely and intelligently chose to waive those rights. 
Appellant’s alleged requests to speak to his parents 
could not be construed as a request for an attorney. 
The appellant did not sound intimidated during his 
two taped confessions, and, in fact, he went to 
great lengths to duplicate for Detective Carlson the 
surprised sound of the victim’s voice when he first 
struck her about the head with the vase before she 
lost consciousness. There were no leading questions 
asked or promises or threats made to the appellant 
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in return for his confession. The finding of the trial 
court is amply supported by the record. The ques- 
tion of whether the appellant’s statements were vol- 
untary was also submitted to the jury under full and 
complete instructions. The first assignment is 
without merit. 

The appellant next alleges that the trial court 
erred in failing to grant his motion for a change of 
venue or continuance. A motion for a change of 
venue in a criminal case is addressed to the sound 
discretion of the trial court, and its ruling will not be 
disturbed on appeal unless a clear abuse of discre- 
tion is shown. State v. Boyer, 211 Neb. 139, 318 
N.W.2d 60 (1982); State v. Anderson and Hochstein, 
207 Neb. 51, 296 N.W.2d 440 (1980); State v. Williams, 
205 Neb. 56, 287 N.W.2d 18 (1979). 

An examination of the newspaper clippings and af- 
fidavit in support of the motion reveal no animosity 
or hostility directed toward the appellant. While the 
substance of the appellant’s confession was dis- 
cussed, the appellant made no effort to have the 
hearing closed, and the information that was dis- 
seminated was nothing more than that conventionally 
reported in news accounts of a trial, with the excep- 
tion of one article. The Bellevue Leader published 
an extensive article in regard to the suppression 
hearing prior to its completion. The July 7, 1982, ar- 
ticle quotes extensively from direct interview com- 
ments made to the Bellevue Leader by Deputy 
Sarpy County Attorney John Irwin: ‘‘Irwin ex- 
pressed his confidence in the confession obtained 
from Rife by these officers and the techniques used 
with the alleged murderer. ‘They’re good wit- 
nesses, good policemen and they follow good tech- 
niques... They did their job just fine. There’s 
nothing you could find that they did wrong (in re- 
gard to obtaining a confession from Rife.)’ ”’ 

The public comments by Mr. Irwin appear to con- 
stitute a serious violation of Canon 7, DR 7-107(B)(3) 
and (5), of the Code of Professional Responsibility, 
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which provides: ‘‘A lawyer or law firm associated 
with the prosecution or defense of a criminal matter 
shall not, from the time of the filing of a complaint, 
information, or indictment, the issuance of an arrest 
warrant, or arrest until the commencement of the 
trial or disposition without trial, make or participate 
in making an extrajudicial statement that a reason- 
able person would expect to be disseminated by 
means of public communication and that relates to: 


‘3. The existence or contents of any confession, 
admission, or statement given by the accused or his 
refusal or failure to make a statement. 


‘5. The identity, testimony, or credibility of a 
prospective witness.”’ 

However, the record shows that the trial court was 
thorough in its questioning in order to insure that 
none of the veniremen had a preconceived notion of 
the appellant’s guilt because of the media coverage, 
and no person was allowed to serve on the jury who 
was a Subscriber to the Bellevue Leader, or who had 
read the article. 

The appellant has failed to show that the jury was 
not impartial. Further, counsel accepted the jury 
without exhausting all of his peremptory challenges. 
Thus, counsel must have been satisfied that the 
jurors were fair and impartial. The People v. 
Speck, 41 Ill. 2d 177, 242 N.E.2d 208 (1968); State v. 
Lejeune, 248 La. 682, 181 So. 2d 392 (1965), cert. 
denied 385 U.S. 845, 87 S. Ct. 37, 17 L. Ed. 2d 77 
(1966). 

In Bufford v. State, 148 Neb. 38, 42-43, 26 N.W.2d 
383, 386 (1947), this court stated: ‘‘The true object 
of challenges, either peremptory or for cause, is to 
enable the parties to avoid disqualified persons and 
secure an impartial jury. When that end is accom- 
plished there can be no just ground for complaint 
against the rulings of the court as to competency of 
the jurors.”’ 


STATE v. RIFE 141 
Cite as 215 Neb. 132 


The trial court did not abuse its discretion in de- 
nying a change of venue or a continuance. The mo- 
tion for a continuance was attached to the motion for 
a change in venue, as an alternative remedy. We 
note from the record that appellant’s motion for a 
continuance was more in the nature of a procedural 
step to preserve his right to complain of the pretrial 
publicity rather than a genuine desire to have the 
trial delayed to permit the advance effect of 
publicity to wane. We make this conclusion based 
upon the fact that appellant’s counsel was satisfied 
with the court’s ruling which took the combined mo- 
tion under advisement until it could be determined 
whether an impartial jury could be selected. Once 
the jury was impaneled, the appellant did not renew 
his motion for a continuance before the start of trial. 
Each time the motion was argued, the appellant’s 
counsel stressed the need for a change in venue but 
did not discuss the need for a continuance. The 
second assignment is without merit. 

During the trial one of the jurors indicated that 
she had watched a television report on Omaha chan- 
nel 3. The appellant complains that the trial court 
erred in failing to grant his motion for mistrial 
based upon this alleged juror misconduct. There is 
no showing in the record of the content of the televi- 
sion report. One other juror during trial was found 
to have had the same employer as the appellant and 
the deceased. The juror stated to the court that she 
had worked there on the late shift, after the murder 
had occurred, as an auditor. The parties agreed to 
excusing her, and an alternate juror replaced her. 
In the absence of a showing of prejudice, the trial 
court was correct in denying the motion for mistrial. 
Opportunity for prejudice or disqualification of 
jurors does not raise a presumption that prejudice 
or disqualification exists. State v. Beasley, 183 Neb. 
681, 163 N.W.2d 783 (1969). ‘ 

The appellant next argues that the trial court 
erred in admitting color photographs of the de- 
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ceased and a black and white video tape which 
showed the body as it was discovered at the crime 
scene. The basis for appellant’s contention is that in 
addition to the relevancy of the exhibits being out- 
weighed by their prejudice, the photographs and 
video tape were also unnecessarily cumulative be- 
cause the autopsy report had been stipulated to. 

Admission of video tapes is generally within the 
trial court’s discretion, subject to the same require- 
ments for admission of still photographs. State v. 
Brooks, 30 Wash. App. 280, 633 P.2d 1345 (1981). 

Only four of the still photographs offered into evi- 
dence were pictures of the deceased and could be 
considered gruesome. Other photographs of the 
crime scene will not be discussed, due to the fact 
that counsel for the appellant also introduced a proof 
sheet or series of small photographs of the crime 
scene himself. 

Two of the color photographs at issue show the 
head area of the body of Edel Cook as it was found 
shortly after police were summoned to her apart- 
ment. Detective Warren, who was the first person 
to the crime scene after the murder was reported, 
testified that both photographs accurately depicted 
the body as he saw it on January 24, 1982. The third 
photograph and duplicate slide were taken just prior 
to the autopsy of the deceased. The pathologist tes- 
tified that the photograph and slide would be helpful 
in assisting him in explaining his findings to the 
jury. The slide was shown to the jury, but only the 
photograph was permitted to go to the jury room. 
As the jury viewed the slide the pathologist pointed 
out that the deceased had received several blows to 
the face resulting in multiple fractures of the top 
portion of the skull, with the brain exposed, fracture 
of the nasal bones, broken teeth, and severe hemor- 
rhaging about the head. He concluded that Edel 
Cook was still alive from her head wounds but died 
as a result of a deeply penetrating laceration in her 
neck, which severed her windpipe, trachea, and 
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jugular vein. He testified that his conclusion re- 
garding the cause of death was based upon the fact 
that the neck wound was covered with a red, foamy 
material that occurs when the trachea is severed 
‘and a person is still breathing. The last still photo- 
graph depicts the body of Edel Cook and is illus- 
trative of the fact that she was sexually assaulted at 
the time of her death. The video tape showed the 
body as it was discovered at the crime scene. 

In a homicide case photographs of the victim, 
upon proper foundation, may be received in evi- 
dence for purposes of identification, to show the con- 
dition of the body, the nature and extent of the 
wounds and injuries, and to establish malice or in- 
tent. State v. Jones, 213 Neb. 1, 328 N.W.2d 166 
(1982); State v. Williams, 205 Neb. 56, 287 N.W.2d 18 
(1979). 

The appellant does not challenge the foundation 
laid for the video tape or photographs, and we are 
not persuaded that the relevance was outweighed by 
the prejudice they may have caused. A photograph 
which illustrates or makes clear some controverted 
issue in a homicide case may be received even if it 
is gruesome, where a proper foundation has been 
laid. State v. Jones, supra; State v. Partee, 199 
Neb. 305, 258 N.W.2d 634 (1977). 

Each of the photographs and the video tape that 
were admitted into evidence were relevant to prove 
the condition of the victim’s body, the cause of 
death, intent and malice, and to corroborate the con- 
fession of the appellant that he was intimately fa- 
miliar with the details of the murder. 

The appellant stipulated that the body that was 
found was indeed Edel Cook and that the death cer- 
tificate concerning Edel Cook could be introduced 
into evidence without further foundation. We have 
searched the record and are unable to find any stipu- 
lation to the cause of death in the autopsy, nor that 
the appellant had the requisite intent or malice for 
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the crime. Further, appellant does not cite this 
court to any such stipulation. 

Under similar facts the Washington Court of Ap- 
peals held that the admission of five photographs 
and a video tape of a murder victim was not an 
abuse of discretion on the grounds that they were 
gruesome or that they were unnecessary because 
the defendant was willing to stipulate that the victim 
died of gunshot wounds. State v. Tharp, 27 Wash. 
App. 198, 616 P.2d 693 (1980), aff’d 96 Wash. 2d 591, 
637 P.2d 961 (1981). 

Further, we are unable to find anything in the rec- 
ord to show that the photographs or video tape were 
unnecessarily cumulative or admitted solely to influ- 
ence the passions of the jury. There was no abuse of 
discretion. 

Finally, the appellant urges this court to find re- 
versible error by the trial.court’s failure to add to 
the NJI 14.52A to include ‘‘(e) That the interrogation 
may terminate at anytime he (the accused) may de- 
sire.’ Brief for Appellant at 40. 

We held in State v. Price, 202 Neb. 308, 275 N.W.2d 
82 (1979), that a court, even if requested, is not re- 
quired to give NJI 14.52A. The appellant was given 
the benefit of submitting to the jury questions of law 
concerning the admissibility of a confession under 
Miranda v. Arizona, 384 U.S. 436, 86 S. Ct. 1602, 16 
L. Ed. 2d 694 (1966). He will not be heard to com- 
plain that the court did not submit additional ques- 
tions of law to the jury. The assignment is without 
merit. 

The judgment is affirmed. 

AFFIRMED. 
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STATE OF NEBRASKA, APPELLEE, V. LEO A. MILLER, 
JR., APPELLANT. 
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Filed August 5, 1983. No. 82-711. 


1. Lesser-Included Offenses. A lesser-included offense is one which is 
necessarily established by proof of the greater offense. 

2. ___. + To be a lesser-included offense, the elements of the lesser 
offense must be such that it is impossible to commit the greater 
without at the same time having committed the lesser. ; 

. Criminal trespass is not a lesser-included offense of bur- 


glary. 
Appeal from the District Court for Madison 
County: RicHarpD P. GARDEN, Judge. Affirmed. 


Robert M. Cook, for appellant. 


Paul L. Douglas, Attorney General, and Ralph H. 
Gillan, for appellee. 


KrivosHa, C.J., BOSLAUGH, McCown, WHIT, 
HASTINGS, CAPORALE, and SHANAHAN, JJ. 


PER CURIAM. 

After trial to a jury the defendant was convicted of 
burglary and sentenced to imprisonment for 10 
years after having been determined to be an 
habitual criminal. He has appealed and contends 
the trial court erred in refusing his request to in- 
struct the jury as to the lesser-included offense of 
criminal trespass. 

The record shows that the defendant was found in- 
side Ted’s Cafe in Norfolk, Nebraska, at about 1:30 
a.m. on July 4, 1982. The cafe had been closed since 
about 2:30 p.m. on July 3. The screen on the outside 
rear door had been torn away and the glass in the 
door had been broken. A file cabinet in the cafe had 
been ransacked and moneybags in one of the 
drawers had been moved about. The owner had 
checked the cafe shortly before the defendant was 
found in the cafe and nothing had been disturbed at 
that time. 

The defendant testified that on the night of the 
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burglary he was upset over his relationship with his 
girl friend. He had been drinking heavily and smok- 
ing marijuana. He did not recall the events of the 
evening, nor why he entered the cafe. He testified 
that he did not believe he intended to steal anything, 
‘as he had other money with him. When asked why 
he was in Ted’s Cafe, he answered, “I believe I 
wanted to get sent to jail. I had no place to go. I 
came back from Colorado to find out my girlfriend is 
seeing another guy. I just felt like there was noth- 
ing left.’’ On cross-examination he admitted that he 
had broken into Ted’s Cafe and stolen money from 
the cash register in 1977. 

The jury was instructed only as to the elements of 
burglary. The defendant requested that the jury be 
instructed on criminal trespass in the first and sec- 
ond degrees, but the requested instructions were re- 
fused. The defendant was found guilty of burglary 
and, because of three prior burglary convictions, 
was found to be an habitual criminal pursuant to 
Neb. Rev. Stat. § 29-2221 (Reissue 1979). 

The principal issue on the appeal is whether crimi- 
nal trespass is a lesser-included offense of burglary. 
The test for determining whether a lesser-included 
offense exists was stated in State v. Lovelace, 212 
Neb. 356, 359, 322 N.W.2d 673, 675 (1982). ‘‘ ‘A lesser 
included offense is one which is necessarily estab- 
lished by proof of the greater offense. [Citation 
omitted.] To be a lesser included offense, the ele- 
ments of the lesser offense must be such that it is 
impossible to commit the greater without at the 
same time having committed the lesser. [Citation 
omitted.] ....’’’ See, also, State v. Mackey, 200 
Neb. 549, 264 N.W.2d 480 (1978); State v. Colgrove, 
197 Neb. 375, 248 N.W.2d 780 (1977). 

In Lovelace, supra, we held that the determination 
of whether an offense is a lesser-included offense is 
controlled by the elements of the crimes as set forth 
in the statutes and not by the facts presented in the 
particular case at issue. All elements of the lesser 
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offense must be included in the greater offense. 

The statutes involved in the present case provide: 
(1) A person commits burglary if such person 
willfully, maliciously, and forcibly breaks and en- 
ters any real estate or any improvements erected 
thereon with intent to commit any felony or with in- 
tent to steal property of any value.’’ Neb. Rev. Stat. 
§ 28-507 (Reissue 1979). 

‘(1) A person commits first degree criminal tres- 
pass if, knowing that he is not licensed or privileged 
to do so, he enters or secretly remains in any build- 
ing or occupied structure, or any separately secured 
or occupied portion thereof.’’ Neb. Rev. Stat. 
§ 28-520 (Reissue 1979). 

“(1) A person commits second degree criminal 
trespass if, knowing that he is not licensed or privi- 
leged to do so, he enters or remains in any place as 
to which notice against trespass is given by: 

‘‘(a) Actual communication to the actor; or 

‘‘(b) Posting in a manner prescribed by law or 
reasonably likely to come to the attention of in- 
truders; or 

“‘(c) Fencing or other enclosure manifestly de- 
signed to exclude intruders.’’ Neb. Rev. Stat. 
§ 28-521 (Reissue 1979). 

“It is an affirmative defense to prosecution under 
sections 28-520 and 28-521 that: 

“(1) A building or occupied structure involved in 
an offense under section 28-520 was abandoned; or 

‘*(2) The premises were at the time open to mem- 
bers of the public and the actor complied with all 
lawful conditions imposed on access to or remaining 
in the premises; or 

(3) The actor reasonably believed that the 
owner of the premises or other person empowered to 
license access thereto would have licensed him to 
enter or remain; or 

‘“(4) The actor was in the process of navigating 
or attempting to navigate with a nonpowered vessel 
any stream or river in this state and found it neces- 


148 215 NEBRASKA REPORTS 


sary to portage or otherwise transport the vessel 
around any fence or obstructions in such stream or 
river.” Neb. Rev. Stat. § 28-522 (Reissue 1979). 

The defendant contends that both burglary and 
criminal trespass require proof that the defendant 
entered the premises with no right to be on the 
premises. Thus, criminal trespass is a_lesser- 
included offense of burglary, since criminal trespass 
must necessarily be proven to establish burglary. 

It is possible to commit burglary without also 
committing criminal trespass because of the pe- 
culiar provisions of the criminal trespass statute. 
For example, it is possible to burglarize an aban- 
doned building, but the fact that the building was 
abandoned is an affirmative defense to trespass 
under § 28-522. Since it is possible to commit the 
greater offense without at the same time commit- 
ting the lesser, the lesser offense is not included 
within the greater under the rule of State v. Love- 
lace, 212 Neb. 356, 322 N.W.2d 673 (1982). 

The trial court was not required to instruct as to 
either first degree or second degree criminal tres- 
pass. The judgment of the District Court is af- 
firmed. 

AFFIRMED, 

BoOSLAUGH and McCown, JJ., concur in the result. 


Nancy LEE KULLBOM, APPELLANT, V. TERRENCE 
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Equity: Interest. <A court of equity has a reasonable discretion to al- 
low or withhold interest as is reasonable and just, except in cases 
where it is recoverable as a matter of right. 


Appeal from the District Court for Douglas County: 


ROBERT V. BURKHARD, Judge. Reversed and re- 
manded with directions. 
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PER CURIAM. 

This case was heard previously in Kullbom v. 
Kullbom, 209 Neb. 145, 306 N.W.2d 844 (1981). 

Neb. Rev. Stat. § 45-103 (Cum. Supp. 1982) pro- 
vides that interest on all decrees and judgments for 
the payment of money shall be from the date of the 
rendition thereof at the rate provided for in Neb. 
Rev. Stat. § 45-104.01 (Cum. Supp. 1982), which, at 
the present time, is 14 percent per annum. 

In the decree in the instant case appellee was or- 
dered to pay $37,566.75 of his pension and profit-shar- 
ing trusts to appellant as part of the property divi- 
sion. The appellee was not required to make any 
part of the $37,566.75 payment until he received a 
distribution from the trusts and the trial court did 
not award any interest on the appellant’s share of 
the trusts. 

In the case of Cumming v. Cumming, 193 Neb. 601, 
228 N.W.2d 296 (1975), the respondent was awarded 
$37,000 from the petitioner’s share of her father’s 
estate. The $37,000 payment was necessary to bring 
the property division to the level determined by the 
trial court. The payment was to be made ‘‘not later 
than such time as petitioner received $60,000 or 
more from her father’s estate.’’ Cumming at 604, 
228 N.W.2d at 298. In ordering interest at 8 percent 
on the payment, this court stated: ‘‘In the decree 
here, although any part or all of the $37,000 may be 
paid at any time, none of it is required to be paid 
until the petitioner receives the distribution of her 
share from her father’s estate. A court of equity 
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has a reasonable discretion to allow or withhold in- 
terest as is reasonable and just, except in cases 
where interest is recoverable as a matter of right.’’ 
Cumming at 605, 228 N.W.2d at 299. 

We therefore hold that interest on the $37,566.75, or 
any unpaid balance thereof, from appellee to appel- 
lant shall accrue from the date of the December 14, 
1979, divorce decree, which was when the District 
Court should have assigned to appellant her share of 
appellee’s pension and profit-sharing trusts. 

REVERSED AND REMANDED WITH DIRECTIONS. 

SHANAHAN, J., dissenting. 

I respectfully dissent. 

We should keep in mind that interest is compensa- 
tion allowed by law for the use, detention, or for- 
bearance of money or its equivalent. See, Peters 
Trust Co., Trustee, v. Hecht, 118 Neb. 390, 224 N.W.: 
866 (1929); 45 Am. Jur. 2d Interest and Usury §1 
(1969). 

In Kullbom v. Kullbom, 209 Neb. 145, 306 N.W.2d 
844 (1981) (Kullbom I), this court determined that 
the marital estate included Terrence’s vested inter- 
est in pension and profit-sharing trusts; that Nancy 
and Terrence were each entitled to one-half of the 
value of the trusts; and that the trusts had a value of 
$75,133.25. This court then stated in Kullbom I: 
“We conclude that an equitable division of the mar- 
ital property requires that Nancy be awarded 50 per- 
cent of the stipulated value of the trusts in question, 
in the amount of $37,566.75. However, since it is ob- 
vious that the appellee will not receive the value of 
such trusts until some unspecified time in the future, 
we conclude that he should not be required to pay 
Nancy the additional sum represented by her share 
of the trusts until he receives it ....’’ (Emphasis 
supplied.) Id. at 154, 306 N.W.2d at 849. The de- 
cision in Kullbom I did not impose on Terrence a 
present obligation to pay Nancy any specific amount 
based on the value of the trusts. There was no mon- 
etary judgment granted to Nancy. Rather, after de- 
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termining the value of Nancy’s interest, the court in 
Kullbom I imposed a trust on distributions made to 
Terrence from the pension and profit-sharing trusts. 
This ‘‘fixed percentage’’ method also preserves 
Nancy’s one-half of any increase attributable to her 
interest in the trusts. See, Pinkowski v. Pinkowski, 
67 Wis. 2d 176, 226 N.W.2d 518 (1975); Bloomer v. 
Bloomer, 84 Wis. 2d 124, 267 N.W.2d:235 (1978). In 
this manner, when there is any distribution to Ter- 
rence or his designees, Nancy will be entitled to her 
proportionate share of any distribution from the 
trusts. 

The majority relies on Cumming v. Cumming, 193 
Neb. 601, 228 N.W.2d 296 (1975), for support of its ac- 
tion. In Cumming the petitioner was entitled to a 
share in her deceased father’s estate. The decree of 
dissolution required the petitioner to pay her hus- 
band $37,000 when the petitioner’s distributive share 
was assigned from her father’s estate. This court in 
Cumming held: ‘‘[I]nterest on the $37,000 payment, 
or any unpaid balance thereof, from petitioner to re- 
spondent shall accrue from the date of the decree of 
distribution assigning to petitioner her share of [her 
father’s estate].’’ (Emphasis supplied.) Id. at 605, 
228 N.W.2d at 299. The situation in Cumming is no 
different from Kullbom I, because both cases in- 
volve assessment of interest on distributions receiv- 
able at an unspecified time in the future. 

Assessing interest from the date of the decree of 
dissolution in Kullbom I may deprive Nancy of in- 
terest earned by the trusts at a rate greater than the 
statutory rate borne by judgments. Equity would 
better be served by the assessment of interest at the 
statutory rate from the date when Nancy is entitled 
to receive her proportionate share of any distribu- 
tion from the trusts. With the problems created by 
the assessment of interest in Kullbom II, Kullbom 
III is a possibility. 

KrivosHa, C.J., joins in this dissent. 
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1. Equity: Appeal and Error. An action in equity is reviewed de 
novo without reference to the findings of fact made by the trial 
court. 

2. Waters. A watercourse is defined by statute as any depression or 
draw 2 feet below the surrounding lands and having a continuous 
outlet to a stream of water, or river or brook. 

3. _«. ~«=To constitute a watercourse it must appear that the 
water usually flows in a particular direction and by a regular 
channel, having a bed with banks and sides, and usually dis- 
charging itself into some other body or stream of water. It may 
sometimes be dry. It need not flow continuously, but it must have 
a well-defined and substantial existence. 

4. . In order for a watercourse to exist there must be a 
permanent supply of water from similar conditions, such as rain- 
fall or snowmelt, which will always produce a flow of water in the 
same channel and that these conditions will reoccur with some 
degree of regularity. 

5. _.__. The corpus of running water in a natural stream is not 
the subject of private ownership. Such water is classed with light 
and the air in the atmosphere. It is publici juris, or belongs to the 
public. A usufructuary right, or right to use it, exists, and the 
corpus of any portion taken from the stream and reduced to pos- 
session is private property so long only as the possession continues. 

6. Res Judicata: Proof: Judgments. Where different proof is re- 
quired, a judgment in one action does not preclude another action. 


Appeal from the District Court for Morrill County: 
RoBERTR. Moran, Judge. Reversed and dismissed. 


Paul L. Douglas, Attorney General, and G. Roderic 
Anderson, for appellants. 


Winner, Nichols, Meister, Douglas and Kelly, for 
appellee. ; 


Carol E. Dinkins, Assistant Attorney General, 
Jacques B. Gelin and David C. Shilton, for amicus 
curiae United States of America. 
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WHITE, J. 

This is an appeal of a permanent injunction 
against the director and division engineer of the Ne- 
braska Department of Water Resources (State) 
from requiring the plaintiff, Northport Irrigation 
District (Northport), to obtain an appropriation 
permit to pump water from the Upper Dugout Creek 
into its canals for irrigation. In granting the injunc- 
tion the trial court found that (1) the United States of 
America was granted the right under its appropria- 
tion No. 768 from the State of Nebraska to recapture 
seepage and return flow from its project lands; (2) 
the decision in United States v. Tilley, 124 F.2d 850 
(8th Cir. 1941), recognized that this appropriation 
entitled the United States to recapture seepage and 
return flow before it reaches the North Platte River 
and that this decision is res judicata as to the issues 
in this case; and (3) pursuant to contract, Northport 
is entitled to the rights of the United States under ap- 
propriation No. 768. 

Northport installed a pump in the Upper Dugout 
Creek near Bridgeport, Nebraska, and began pump- 
ing water from Upper Dugout Creek into canal 
laterals to serve its district on July 21, 1981. No 
right of appropriation had been granted to Northport 
to the waters flowing in the Upper Dugout by the 
State. The State issued an order to Northport to 
stop pumping without an appropriation permit on 
July 22, 1981. Northport complied and filed this 
action seeking an injunction against the State. 

The primary issue in this case is whether seepage 
waters from lands under an irrigation project or 
canal, which drain into a natural watercourse, may 
be collected by the appropriator from the natural 
watercourse and be applied to further beneficial use 
by the project or canal, or whether once the waters 
have returned to a natural watercourse they become 
public waters and are subject to administration by 
the State. We will first discuss whether Upper Dug- 
out is a natural watercourse, and then whether all 
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waters contained in Upper Dugout are public 
waters. 

This action is an action in equity which is re- 
viewed de novo without reference to the findings of 
fact made by the trial court. Barry v. Wittmerse- 
house, 212 Neb. 909, 327 N.W.2d 33 (1982). 

The Northport Canal crosses the top one-third of 
Upper Dugout Creek in an east-west direction. Up- 
per Dugout Creek itself flows in a north-south direc- 
tion and empties into the North Platte River to the 
south. The stream is approximately 11 miles long, 
and is fed by a spring in the north that directs the 
flow to the south but is only large enough to supply 
the top 4 miles of Upper Dugout Creek with a con- 
stant flow of water. Prior to the start of construc- 
tion on the Northport Canal in 1920, the remaining 
southern portion of Upper Dugout Creek contained 
water only after a rainfall, although there was testi- 
mony that another small spring from Bratten or 
Braddon Creek formerly flowed into the center of 
Upper Dugout before it was artificially dammed. 
Since the canal began flowing in 1926, the lower por- 
tion of Upper Dugout Creek has never had a dry 
measurement and flows year round. The evidence 
was quite clear that the only reason for the in- 
creased flow was due to seepage waters from lands 
irrigated by the canal which, through percolation or 
drainage, had found their way into Upper Dugout 
Creek. 

Northport concedes that ‘‘there’s no question here 
about whether there’s a reasonably definite chan- 
nel.’’ Upper Dugout Creek flows in a well-defined 
channel cut in the soil by the action of the water. 
The creek has 2- to 3-foot-high natural banks and a 2- 
to 3-foot-wide bed consisting largely of gravel and 
sand. On all the maps and plats introduced into evi- 
dence, which varied from those originally surveyed 
and platted in 1877 until the present, Upper Dugout 
Creek is clearly shown as a creek in a well-defined 
channel. The photographs offered further serve to 
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illustrate the well-defined and substantial existence 
of the watercourse. 

A watercourse is defined by statute as ‘‘Any de- 
pression or draw two feet below the surrounding 
lands and having a continuous outlet to a stream of 
water, or river or brook shall be deemed a water- 
course.’’ Neb. Rev. Stat. § 31-202 (Reissue 1978). 

‘“* «To constitute a water course, it must appear 
that the water usually flows in a particular direc- 
tion; and by a regular channel, having a bed with 
banks and sides; and (usually) discharging itself 
into some other body or stream of water. It may 
sometimes be dry. It need not flow continuously; 
but it must have a well defined and substantial exis- 
tence. *** there is a broad distinction between a 
stream and brook, constituting a water course, and 
occasional and temporary outbursts of water oc- 
casioned by unusual rains or the melting of snows, 
flowing over the entire face of a tract of land, and 
filling up low and marshy places, and running over 
adjoining lands, and into hollows and ravines which 
are in ordinary seasons destitute of water and 
dry.”’’”’ Barry v. Wittmersehouse, supra at 912-13, 
327 N.W.2d at 35, quoting from Mader v. Metten- 
brink, 159 Neb. 118, 65 N.W.2d 334 (1954). 

The de novo review reveals that Upper Dugout 
Creek had permanent source headwaters in the 
north and possibly another in Bratten Creek before 
its flow to Upper Dugout Creek was dammed. The 
Upper Dugout Creek headwaters flowed in a south- 
erly direction, with a final discharge into the North 
Platte River. While the lower portion of Upper Dug- 
out Creek was often dry except for rainfall before 
the building of the canal, we do not believe that this 
fact alone negates the existence of a natural water- 
course. ‘‘ ‘Those who are acquainted with the 
streams and water courses of the arid Rocky Moun- 
tain region of this country, draining as they do to 
steep, mountainous areas, with their swift currents 
running over gravelly and rocky bottoms, know that 
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often in the dry summer months many of them are 
entirely dry, at least upon the surface. All of them, 
nevertheless, have well-defined beds, channels, 
banks, and currents of water, at least the greater 
portion of the year, and are in every respect water 
courses to which water rights may attach. But it 
would be plainly impracticable in this western part 
of the country to require that, in order to constitute a 
water course upon which rights may attach, there 
must be a continuous, uninterrupted, and perennial 
flow of water during the entire year, and from year 
to year. Hence the requirement of the law is that in 
order to constitute a water course the stream need 
not flow all of the time.’ 


‘«« “Where water, owing to the hilly or mountain- 
ous configuration of the country, accumulates in 
large quantities from rain and melting snow, and at 
regular seasons descends through long, deep gullies 
or ravines upon the lands below, and in its onward 
flow carves a distinct and well-defined channel, 
which even to the casual glance bears the unmistak- 
able impress of the frequent action of running water, 
and through which it has flowed from time immemo- 
rial, such a stream is to be considered a water 
course, and to be governed by the same rules.’’’ ’”’ 
Hoefs v. Short, 114 Tex. 501, 273 S.W. 785, 787-88 
(1925). 

In order for a watercourse to exist there must be a 
permanent supply of water from similar conditions, 
such as rainfall or snowmelt, which will always pro- 
duce a flow of water in the same channel and that 
these conditions will reoccur with some degree of 
regularity. 1 Kinney, A Treatise on the Law of Ir- 
rigation and Water Rights § 302 (2d ed. 1912). This 
court is not concerned by the evidence which indi- 
cated that a portion of the banks of Upper Dugout 
Creek had been repaired. A natural stream or 
watercourse does not lose its natural character as 
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such merely by artificial improvements. 1 Kinney, 
supra at § 301. 

‘We therefore find that Upper Dugout Creek com- 
ports with the statutory definition of a watercourse 
and subsequent cases of this court that have inter- 
preted said statute. 

The issue remains as to whether waters which 
have returned to a natural watercourse become 
public waters subject to administration by the State. 

The right of Nebraska citizens to use the waters 
flowing in this State is protected by §§ 4, 5, 6, and 7 
of article XV of the Constitution of Nebraska, which 
state as follows: ‘‘Sec. 4.... The necessity of water 
for domestic use and for irrigation purposes in the 
State of Nebraska is hereby declared to be a natural 
want. (Adopted, 1920.) 

“Sec. 5.... The use of the water of every natural 
stream within the State of Nebraska is hereby dedi- 
cated to the people of the state for beneficial pur- 
poses, subject to the provisions of the following sec- 
tion. (Adopted, 1920.) 

“Sec. 6.... The right to divert unappropriated 
waters of every natural stream for beneficial use 
shall never be denied except when such denial is de- 
manded by the public interest. Priority of appropri- 
ation shall give the better right as between those 
using the water for the same purpose, but when the 
waters of any natural stream are not sufficient for 
the use of all those desiring to use the same, those 
using the water for domestic purposes shall have 
preference over those claiming it for any other pur- 
pose, and those using the water for agricultural pur- 
poses shall have the preference over those using the 
same for manufacturing purposes. Provided, no in- 
ferior right to the use of the waters of this state shall 
be acquired by a superior right without just compen- 
sation therefor to the inferior user. (Adopted, 1920.) 

“Sec. 7. ... The use of the waters of the state for 
power purposes shall be deemed a public use and 
shall never be alienated, but may be leased or other- 
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wise developed as by law prescribed. (Adopted, 
1920.)’’ 

Neb. Rev. Stat. § 46-203 (Reissue 1978) establishes 
a ‘first in time is first in right’’ seniority system for 
water appropriations. Priority of appropriations 
dates from the filing of the application in the office 
of the Department of Water Resources, under Neb. 
Rev. Stat. § 46-205 (Reissue 1978). 

Appropriation by the public requires an applica- 
tion to the Department of Water Resources setting 
forth certain information, such as the applicant’s 
name, the source from which the water shall be ap- 
propriated, the amount of water for which 
appropriation is desired, the location from which the 
diversion will be made, the estimated time for com- 
pletion of the diversionary structure, the point in 
time at which beneficial application of the water will 
be made to the land, the purpose for which the di- 
verted water will be applied, and any additional 
facts required by the department. Neb. Rev. Stat. 
§ 46-233 (Reissue 1978). The Department of Water 
Resources must then record the application, exam- 
ine it for sufficiency, and either deny or approve it 
with or without conditions. Neb. Rev. Stat. §§ 46-233 
and 46-235 (Reissue 1978). The applicant is given 6 
months after approval of an application to file a plat 
of the area and to commence construction of the di- 
version works. Failure to comply with these re- 
quirements of Neb. Rev. Stat. §§ 46-237 and 46-238 
(Reissue 1978) works a forfeiture of the appropria- 
tion and all rights thereunder. 

‘‘The corpus of running water in a natural stream 
is not the subject of private ownership. ‘Such water 
is classed with light and the air in the atmosphere. 
It is publici juris or belongs to the public. A usu- 
fructuary right or right to use it exists, and the cor- 
pus of any portion taken from the stream and re- 
duced to possession is private property so long only 
as the possession continues. These principles were 
borrowed by the common law from the civil law and 
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in turn were borrowed by the law of appropriation 
from the common law.’ ’’ Rock Creek Ditch etc. Co. 
v. Miller, 93 Mont. 248, 258, 17 P.2d 1074, 1076 (1933). 
In accord, see, Rogers v. Petsch, 174 Neb. 313, 117 
N.W.2d 771 (1962), and Slattery v. Dout, 121 Neb. 418, 
237 N.W. 301 (1931), which hold that a landowner 
does not have an exclusive right to use waters to the 
injury of senior appropriators. There are approxi- 
mately 20 senior appropriators downstream from 
Upper Dugout Creek who would be adversely af- 
fected by the issuance of an injunction in this case. 
This court is concerned that these prior appropria-- 
tors should have been joined as necessary parties to 
this lawsuit. This issue was neither briefed nor 
argued by counsel for either side. However, we find 
it unnecessary to comment further in view of our 
ruling in this case. 

Northport’s contention that, by bringing canal 
seepage water into the watershed of Upper Dugout 
Creek, it has become entitled to the use of that 
excess water for the district is simply untenable. 
While the Rock Creek case cites an exception to the 
general public ownership rule for an appropriator 
who by his own exertions increases the available 
supply of water in a stream and therefore has the 
right to appropriate it, the exception ‘‘contemplates 
the increase of a stream occasioned through the ex- 
ertions of man directed to that end, and does not 
contemplate accessions to the stream through the 
process of nature, as by percolating waters.’ 93 
Mont. at 262, 17 P.2d at 1078. This argument is with- 
out merit. 

Northport’s arguments that the case of United 
States v. Tilley, 124 F.2d 850 (8th Cir. 1941), is res 
judicata upon the issues in this case, or that North- 
port was a privy to a prior appropriation, are also 
without merit. To provide water for Northport and 
other irrigation districts in Nebraska, the United 
States applied for and obtained water appropriation 
permit No. 768 from the State of Nebraska in 1904, 
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which permitted the diversion of 230 cubic feet per 
second of water from the North Platte River. In 
1912 the United States posted and recorded a notice 
of appropriation which claimed ‘‘all unappropriated 
surface, surplus, waste, seepage, return, drainage 
or developed waters flowing in any and all of said 
streams, creeks, arroyos, gulches, ravines, depres- 
sions and drainage channels within the limits of the 
North Platte Project of the United States Reclama- 
tion Service.’’ In 1918 the United States entered into 
a contract with the Northport Irrigation District. 
Under the contract the United States claimed all 
waste, seepage, spring, and percolating water 
arising within the district. In 1941 the United States 
appealed a decision of the U.S. District Court for the 
District of Nebraska in which one of the defendants 
was A. C. Tilley, state engineer and head of the De- 
partment of Roads and Irrigation of the State of Ne- - 
braska. The Eighth Circuit Court reversed the 
District Court and found that certain drains below 
the Tri-State Canal were ‘‘developed for the express 
purpose of collecting and removing the seepage,’’ 
United States v. Tilley, supra at 861, and therefore 
the United States should be able to collect that seep- 
age and reapply it to the land without a new appro- 
priation. The decision was based upon the previous 
case of Ramshorn Ditch Co. v. United States, 269 F. 
80 (8th Cir. 1920), in which the Eighth Circuit Court 
held that the United States was entitled to collect 
seepage in a particular drain without a new appro- 
priation if it was within a reasonable time after the 
seepage began. Northport claims to be in privity 
with the United States by virtue of its contract for 
the purchase of the Northport Canal and therefore 
the Tilley and Ramshorn cases are res judicata on 
the instant issues. 

We do not find either the Tilley or Ramshorn cases 
to be controlling or dispositive of the issues before 
this court. 

Where different proof is required, a judgment in 
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one action does not preclude another action. Suhr v. 
City of Scribner, 207 Neb. 24, 295 N.W.2d 302 (1980). 
The present case involves a different canal and a 
different watercourse. The Ramshorn case also 
relied upon Rev. Stat. §§ 3426 and 3427 (1913), which 
statutes have since been repealed. Federal law 
specifically defers to state appropriation laws in de- 
termining the right of the United States to appropri- 
ate water within a state. National Irrigation Act of 
1902, 48 U.S.C. §§ 371 et seq. (1976); California v. 
United States, 438 U.S. 645, 98S. Ct. 2985, 57 L. Ed. 2d 
1018 (1978). 

The appropriation permit granted by the State of 
Nebraska to the United States defines the appropri- 
ation rights which Northport possesses in natural 
flow waters within the State of Nebraska. Neb. 
Rev. Stat. § 46-231 (Reissue 1978). Appropriation 
permit No. 768 lists only the North Platte River as 
the source of the water. No mention was made in 
the appropriation permit of diversion or appropria- 
tion from the waters in Upper Dugout Creek. A 
change of point of diversion was sought by Northport 
in 1979 and no mention was made in the application, 
order, or map that Northport considered Upper Dug- 
out Creek as a source of water. 

Northport also relies on the notice of appropriation 
filed by the United States, which it maintains is sup- 
port for its right to appropriate water from Upper 
Dugout Creek. We are unable to find any Nebraska 
statute, past or present, which has permitted the 
United States to appropriate water merely by filing 
a notice of an intent to do so and posting said notice 
by several creekbeds. Further, while the notice 
mentions other creeks by name, it fails to refer to 
Upper Dugout Creek or even the range or township 
within which it is located. 

Even assuming arguendo that Northport did have 
a valid appropriation permit, it would have termi- 

‘nated from nonuse. The waters from the Northport 
Canal have seeped into the watershed of Upper Dug- 
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_out Creek for over 55 years without recapture. As 
mentioned previously, there are now several down- 
stream appropriators with senior rights to the 
water. These water users have been granted appro- 
priation permits based on the seniority appropria- 
tion system. A filing date must be supported by use. 
Neb. Rev. Stat. § 46-229 (Reissue 1978). Nonuse for 
over 3 years terminates the right by statutory can- 
cellation proceedings. Neb. Rev. Stat. § 46-229.02 
(Reissue 1978). In State v. Nielsen, 163 Neb. 372, 79 
N.W.2d 721 (1956), this court held that where the evi- 
dence shows that irrigation rights have not been 
used for more than 10 years, the provisions of Neb. 
Rev. Stat. § 25-202 (Reissue 1979) cause the clear 
loss of the appropriation right, independent of any 
cancellation proceeding. 

For all of the above reasons the judgment is re- 
versed and the cause dismissed. 

REVERSED AND DISMISSED. 


GEORGIA I. LACEY, APPELLANT, V. JOHN D. LACEY, 
APPELLEE. 
337 N.W.2d 740 


Filed August 12, 1983. No. 82-380. 


1. Divorce: Alimony: Child Support. A court, in an appropriate 
case, may require sufficient security to be given for the payment of 
alimony and child support awards. 

2. Judgments. As a general rule, a party recovering a judgment has 
a right to proceed to enforce it. 


Appeal from the District Court for Buffalo County: 
DEWAYNE WOLF, Judge. Reversed. 


Mitchell & Demerath, for appellant. 
Jacobsen, Orr & Nelson, for appellee. 


BOSLAUGH, WHITE, and HastTinGcs, JJ., and BROWER 
and McGinn, D. JJ. 


LACEY v. LACEY 162 
Cite as 215 Neb. 162 


McGinn, D.J. 

This is an appeal from the trial court’s determi- 
nation that the provisions of Neb. Rev. Stat. 
§ 42-371(5) (Reissue 1978) are not applicable to 
monetary property settlement judgments. We re- 
verse. 

The case arises from a dissolution of marriage. 
The appellant, Georgia I. Lacey, filed a petition for 
dissolution in Buffalo County District Court against 
the appellee, John D. Lacey, on April 30, 1979. After 
extended negotiations the parties entered into a 
property settlement agreement, under which the ap- 
pellant received a residence, a car, and other per- — 
sonal property. To further balance the property 
interests of the parties, the appellee was required to 
pay, together with interest, the sum of $450,000 in 
biannual installments over a 5-year period. The 
agreement also contained an acceleration clause. 

The District Court approved this agreement and 
incorporated its provisions in the decree of dissolu- 
tion issued July 30, 1981. The appellee neglected to 
make the first installment payment of $25,000, which 
was due on September 1, 1981, but approximately 45 
days later paid the appellant $10,000. He refused to 
pay further on the judgment. 

Thereafter, the appellant exercised the accelera- 
‘ tion clause of the agreement and executed. She al- 
leges that the appellee responded by transferring 
property to third parties in order to frustrate collec- 
tion efforts. 

The appellant subsequently filed a motion for ad- 
ditional security under § 42-371(5), which states that 
‘“‘The court may in any case, if it finds it necessary, 
order a person required to make payments under 
sections 42-347 to 42-379 to post sufficient security 
with the clerk to insure payment. Upon failure to 
comply with the order the court may also appoint a 
receiver to take charge of the debtor’s property to 
insure payment.’’ The motion was denied. 

As with other matters relative to a dissolution 
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action, we try this case de novo, with ‘‘weight to the 
fact that the trial court observed the witnesses and 
their manner of testifying and accepted one version 
of the facts rather than the opposite.’’ Tavlin v. 
Tavlin, 194 Neb. 98, 104, 230 N.W.2d 108, 112 (1975). 
See, also, Cole v. Cole, 208 Neb. 562, 304 N.W.2d 398 
(1981); Witcig v. Witcig, 206 Neb. 307, 292 N.W.2d 788 
(1980). 

Under Neb. Rev. Stat. § 42-365 (Reissue 1978), 
‘‘When dissolution of a marriage is decreed, the 
court may order payment of such alimony by one 
party to the other and division of property as may be 
reasonable’’ under the circumstances of the case. 
See, also, Cole v. Cole, supra; Grummert v. Grum- 
mert, 195 Neb. 148, 237 N.W.2d 126 (1975). 

The Nebraska Legislature has long given specific 
statutory authorization for a court, in an appropriate 
case, to require sufficient security to be given for 
the payment of alimony and child support awards. 
If such a directive was not complied with, a re- 
ceiver could be appointed to help insure that such 
payments were made. See, Neb. Rev. Stat. § 42-323 
(1943); Comp. Stat. § 1538 (1922); Rev. Stat. §§ 1589 
and 1590 (1913); Rev. Stat. Ch. XVI, § 26 (1866). 
See, also, Detter v. Erpelding, 176 Neb. 600, 126 
N.W.2d 827 (1964); Ford v. Ford, 101 Neb. 648, 164 
N.W. 577 (1917); Swansen v. Swansen, 12 Neb. 210, 10 
N.W. 713 (1881). 

With the implementation of 1972 Neb. Laws, L.B. 
820, however, the Legislature has conclusively in- 
cluded monetary property settlement judgments, 
even if such judgments had not been previously in- 
cluded. In Grosvenor v. Grosvenor, 206 Neb. 395, 
400, 293 N.W.2d 96, 100 (1980), this court said, ‘‘Sec- 
tion 25 of L.B. 820, codified as § 42-371, provides, in 
part: ‘All judgments and orders for payment of 
money under this act shall be liens upon property as 
in other actions ....’ (Emphasis supplied.) This 
obviously includes money judgments in lieu of prop- 
erty division in kind.’ By the language of 
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§ 42-371(5) itself, a court may order a person to post 
sufficient security with the clerk in any deserving 
case. 

This court has long recognized that an ‘‘order re- 
quiring security to be given and the one appointing a 
receiver are both somewhat extraordinary and dras- 
tic remedies.’’ Ford v. Ford, supra at 650, 164 N.W. 
at 578. See, also, Casselman v. Casselman, 204 Neb. 
565, 284 N.W.2d 7 (1979). Reasonable security for 
payment of alimony, child support, or monetary 
judgments under this section should, therefore, only 
be invoked when compelling circumstances require 
it. See, e.g., Wheeler v. Wheeler, 193 Neb. 615, 228 
N.W.2d 594 (1975). 

If such an order is made and not complied with, 
then the court, in appointing a receiver, should put 
into the hands of the receiver only so much of the 
spouse’s property ‘‘as appears necessary to be held 
to make sure the payments due and to become due.”’ 
Ford v. Ford, supra at 650, 164 N.W. at 578. See, 
also, Bruening v Bruening, 143 Neb. 335, 9 N.W.2d 
399 (1943). 

The trial court erred in refusing to require the ap- 
pellee to give sufficient security for payment of the 
monetary property settlement embodied in the de- 
cree. We are convinced that the appellee will not 
pay the award until such an order is made. The 
record in this case illustrates an almost total failure 
of the appellee to make payments in accordance 
with the decree, and the appellant has gone to con- 
siderable trouble and expense in order to secure 
those payments. 

‘‘AS a general rule, a party recovering a judgment 
has a right to proceed to enforce it.’”’ 49 C.J.S. Judg- 
ments § 585 at 1071 (1947). See, also, 27B C.J.S. 
Divorce § 300(3) (1959). Here, the Legislature, 
through the enactment of § 42-371(5), has afforded 
an avenue for the courts to do so. 

REVERSED. 
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RONALD W. KNIGHT, APPELLANT, v. H & H 
CHEVROLET, A NEBRASKA CORPORATION, APPELLEE. 
337 N.W.2d 742 


Filed August 12, 1983. No. 82-405. 


Bailment: Negligence: Proof: Case Overruled. In a bailment 
for hire or a mutually reciprocal bailment case, in the absence of 
statutory or contractual provisions to the contrary, once bailor 
proves delivery of property to bailee in good condition and failure 
to redeliver upon timely demand, the burden is irrevocably fixed 
upon bailee to prove by a preponderance of the evidence that he 
has exercised due care to prevent the loss, damage, or destruction 
of the property. This principle applies to all bailment for hire 
cases, whether brought in tort or in contract, in which bailee has 
exclusive control over the property at the time it was. lost, 
destroyed, or damaged. Nash v. City of North Platte, 198 Neb. 623, 
255 N.W.2d 52 (1977), and its predecessors are overruled. 


Appeal from the District Court for Douglas County: 


SAMUEL P. CANIGLIA, Judge. Reversed and re- 
manded for further proceedings. 


Michael W. Pirtle of McCormack, Cooney, Mooney 
& Hillman, P.C., for appellant. 


Ronald F. Krause of Cassem, Tierney, Adams, 
Gotch & Douglas, for appellee. 


Krivospa, C.J., BostauGH, McCown, WHuHITE, 
HASTINGS, CAPORALE, and SHANAHAN, JJ. 


McCown, J. 

This is a bailment action brought by the plaintiff 
bailor to recover for the loss of his automobile while 
it was in the possession of the defendant bailee for 
purposes of repair. The jury returned a verdict in 
favor of the defendant and the plaintiff has ap- 
pealed. 

On Wednesday, May 28, 1980, the plaintiff, Ronald 
W. Knight, delivered his 1980 Corvette automobile to 
the premises of the defendant, H & H Chevrolet, to 
have some warranty repair work done. Plaintiff 
talked to the defendant’s service adviser, who had 
the plaintiff fill out a service order for the repair 
work and told plaintiff that the repairs should be 
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completed by Friday, May 30. The plaintiff left his 
automobile and keys with the service adviser. 

On Friday, May 30, the service adviser telephoned 
the plaintiff and told him that it was necessary to 
order parts and that the repair work would be de- 
layed. The service adviser also told plaintiff that 
the car was drivable and that plaintiff could pick up 
the car while the parts were on order. The plaintiff 
did not pick up his car and the car was moved into a 
fenced lot located alongside the defendant’s garage. 

On Saturday, May 31, the service adviser observed 
plaintiff's car parked in the fenced lot. He searched 
the car to make sure that the keys were not in it and 
that the doors were locked. It was the defendant’s 
practice to keep keys either in the car or in the 
‘‘tower’’ inside the garage. 

The service adviser knew that a Corvette was a 
‘high risk’’ automobile susceptible to theft and van- 
dalism, and testified at trial that he intended to 
move the automobile into the garage for safekeeping 
over the Memorial Day weekend but became busy 
with other customers and forgot to move the car. 

The open lot in which plaintiff’s automobile was 
placed was surrounded by a Cyclone fence topped 
with barbed wire and had two gates, each of which 
was chained and padlocked when the garage was 
closed. The lot is located at a busy intersection in 
Omaha, Nebraska. 

Plaintiff’s automobile was apparently stolen from 
the defendant’s lot on Sunday morning, June 1, 1980. 
A witness dining at a restaurant located across the 
street from the lot observed a young man walk up to 
the Corvette, hesitate at the door, enter the car, and, 
after a short time, drive the car around the garage 
and out of sight. 

On Monday morning, June 2, the defendant’s em- 
ployees discovered that a chain securing one of the 
gates to the fenced lot had been cut. A visual inven- 
tory by the employees failed to disclose that plain- 
tiff’s automobile was missing. 
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On Wednesday, June 4, 1980, the service adviser 
was ready to commence repairing the plaintiff’s 
automobile but was unable to find the car. The 
service adviser assumed that plaintiff had picked up 
his automobile and telephoned the plaintiff to have 
him return the car, only to learn that plaintiff had 
not picked up his car. 

A thorough search of the garage premises failed to 
locate either the car or the keys, and neither the 
vehicle nor the keys have ever been found. The po- 
lice were contacted, and on Saturday, June 7, 1980, 
the service adviser notified the plaintiff that his car 
had been stolen and could not be found. . 

Following demand and refusal, this bailment 
action was commenced. The third amended 
petition, on which the case was tried, alleged that 
plaintiff had delivered the Corvette to the defendant, 
that the defendant had impliedly promised to return 
the car after completing the repair work, and that 
the defendant had breached its implied promise by 
failing to timely redeliver the car. The defendant’s 
answer alleged that the loss of the plaintiff’s auto- 
mobile was proximately caused by the intervening 
independent acts of an unknown thief and that de- 
fendant was not negligent. 

The case was tried to a jury. The parties stipu- 
lated at trial that plaintiff’s automobile had a fair 
and reasonable value of $12,500, and that the trans- 
action between the plaintiff and the defendant con- 
stituted a bailment for hire or mutually reciprocal 
bailment, and the jury was so instructed. 

Over the plaintiff's objections the jury was also in- 
structed: ‘‘Before the plaintiff can recover against 
the defendant in this case, the burden is upon the 
plaintiff to establish by a preponderance of the evi- 
dence each and all of the foregoing [sic] proposi- 
tions: 

‘1. That the theft or loss of the plaintiff’s Cor- 
vette automobile was due to the negligent acts or 
omissions by the defendant, and that the negligent 
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acts or omissions by the defendant was [sic] a direct 
and proximate cause of plaintiff’s loss or a proxi- 
mately contributing cause to [sic] said loss.’’ 

The jury brought in a verdict for the defendant 
and the plaintiff has appealed. 

The issue on this appeal is whether or not the in- 
struction placing upon the plaintiff the burden of 
proving the defendant’s negligence was correct. 
The plaintiff contends that the bailment action here 
was pleaded in contract and did not allege negli- 
gence and that the defendant’s pleading that it was 
not negligent placed the burden upon the defendant 
of proving the lack of negligence. Plaintiff argues, 
on several grounds, that in a bailment for. hire case 
the burden of proving negligence on the part of the 
bailee should not rest upon the bailor but, instead, 
the burden of proving that it was not negligent 


- should rest on the bailee. 


The defendant contends that the traditional rule 
placing the overall burden on the bailor to prove the 
bailee’s negligence was correct. The conflicting 
contentions require a reexamination of the rules 
governing the burden of proof in bailment for hire 
cases. 

In Nebraska the traditional rule was last pro- 
nounced in Nash v. City of North Platte, 198 Neb. 
623, 255 N.W.2d 52 (1977), in which this court held: 
‘In an action for the bailee’s failure to exercise re- 
quired care whereby bailed property becomes lost, 
destroyed, or injured, the plaintiff has the burden of 
proving the negligence of the bailee which proxi- 
mately caused the loss or injury. ... The loss or in- 
jury of bailed property while in the hands of the 
bailee ordinarily creates a presumption of negli- 
gence. Generally, the effect of this rule is not to 
shift the ultimate burden of proof from bailor to 
bailee, but merely to shift the burden of proceeding 
or going forward with the evidence; the ultimate 
burden of establishing negligence is on the bailor 
and remains on him throughout the trial.’’ 
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It will be noted that the holdings in Nash are made 
in the context of a bailment action based on negli- 
gence rather than on a contract action, although the 
bailee’s negligence is critical in both. 

As early as 1902 this court held that in an implied 
contract bailment for hire case the burden is on the 
bailee to show that property entrusted to his care 
was lost without negligence on his part. Sulpho- 
Saline Bath Co. v. Allen, 66 Neb. 295, 92 N.W. 354 
(1902). 

The seemingly conflicting results may be typical 
of the situation in many states which have generally 
followed the traditional rule. Those states allocated 
the burden of proof on the issue of negligence or lack 
of it on the basis of the pleadings. In a contract 
action the burden was upon the bailee to prove that 
the goods had been lost without fault on its part, and 
in a tort action for negligence the burden was upon 
the bailor to prove that the bailee was negligent. 
The burden of proof was predicated on the art of 
pleading and sometimes confused the burden of 
proof with the burden of going forward with the evi- 
dence. The application of the rule produced con- 
flicting results. 

A great many courts and legal writers have con- 
sidered the policy issues involved, and a substantial 
number of states have adopted a rule as to the bur- 
den of proof in bailment cases which is applicable, 
regardless of whether the liability is predicated in 
tort or on contract. See, Knowles v. Gilchrist Co., 
362 Mass. 642, 289 N.E..2d 879 (1972); Low v. Park 
Price Company, 95 Idaho 91, 503 P.2d 291 (1972); 
Clack-Nomah Flying Club v. Sterling Aircraft, Inc., 
17 Utah 2d 245, 408 P.2d 904 (1965); National Surety 
Corp. v. Todd County Dairy Co-op., 269 Minn. 298, 130 
N.W.2d 511 (1964). See, also, Recent Cases, Bail- 
ments—Allocation of the Burden of Proving the Bail- 
ee’s Negligence, 43 Mo. L. Rev. 90 (1978); Comment, 
Burden of Proof of Bailee’s Negligence in Connec- 
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tion with His Failure to Redeliver, 8 Hastings L. J. 
89 (1956). 

Courts which have adopted the newer rule have al- 
most universally agreed that where the property is 
in the sole possession of the bailee, the bailee may 
well be the only party in a position to explain the cir- 
cumstances under which the property was lost or 
damaged; in such circumstances it would be unfair 
to require the bailor to prove negligence on the part 
of the bailee. Additional policy reasons for placing 
the burden of proof on the bailee are set out in 
Knowles and Low, supra. 

Nebraska U.C.C. § 7-403 (1980), in dealing with 
warehousemen or carriers bailment obligations, pro- 
vides in relevant part: ‘‘(1) The bailee must de- 
liver the goods to a person entitled under the docu- 
ment who complies with subsections (2) and (3), un- 
less and to the extent that the bailee establishes any 
of the following: 


‘‘(b) damage to or delay, loss or destruction of 
the goods for which the bailee is not liable.”’ 

The drafters of the Uniform Commercial Code left 
it optional with each state adopting the code whether 
the burden of proving negligence should be upon the 
bailor or the burden of proving reasonable care upon 
the bailee. The official text contained additional 
bracketed language at the end of (1)(b) which would 
have had the effect of placing the burden of estab- 
lishing negligence on the bailor. When the Nebraska 
Legislature enacted the section it omitted the brack- 
eted language and clearly placed the burden of proof 
on the bailee. 

In the absence of some compelling reasons it 
seems clear that courts should avoid the inconsis- 
tency of having one rule for bailees subject to the 
Uniform Commercial Code and a different rule for 
other bailees for hire. Logic as well as fairness dic- 
tates adoption of the newer rule as to burden of proof 
in bailment for hire cases. 
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We therefore hold that in a bailment for hire or a 
mutually reciprocal bailment case, in the absence of 
statutory or contractual provisions to the contrary, 
once bailor proves delivery of property to bailee in 
good condition and failure to redeliver upon timely 
demand, the burden is irrevocably fixed upon bailee 
to prove by a preponderance of the evidence that he 
has exercised due care to prevent the loss, damage, 
or destruction of the property. 

This principle applies to all bailment for hire 
cases, whether brought in tort or in contract, in 
which bailee has exclusive control over the property 
at the time it was lost, destroyed, or damaged. 

With respect to holdings as to the burden of proof 
in bailment cases, Nash v. City of North Platte, 198 
Neb. 623, 255 N.W.2d 52 (1977), and its predecessors 
are overruled. 

In the present case the jury was instructed that 
the burden of proving negligence on the part of the 
bailee was upon the bailor and that the bailor could 
not recover without sustaining that burden of proof. 
In view of the foregoing discussion that instruction 
was erroneous, and the judgment must be reversed 
and the cause remanded for further proceedings. 

REVERSED AND REMANDED FOR 
' FURTHER PROCEEDINGS. 


LEO ANDERSEN, APPELLEE, V. CLYDE 8. 
FRANCISCO ET AL., APPELLANTS. 
337 N.W.2d 746 


Filed August 12, 1983. No. 82-461. 


Appeal from the District Court for Dakota County: 
FRANcISsS J. KNEIFL, Judge. Affirmed. 


James P. Miller and Owen A. Giles, for appellants. 
Smith, Smith & Boyd, for appellee. 
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BoOsLAuGH, McCown, WHITE, HASTINGS, CAPORALE, - 
and SHANAHAN, JJ. 


McCown, J. 

This is an action for specific performance of a con- 
tract to purchase real estate. The District Court 
granted specific performance and ordered the de- 

-fendants to execute a warranty deed upon payment of 
the balance due on the real estate contract, plus in- 
terest. The sellers have appealed. 

On September 20, 1969, plaintiff agreed to purchase 
and the defendants agreed to sell approximately 189 
acres of farmland situated in Dakota County, Nebras- 
ka. The total purchase price was $28,650. The down- 
payment was $3,000 and $6,500 was payable by the as- 
sumption of a first mortgage, and the remaining prin- 
cipal balance was payable $6,000 on March 1, 1970, 
and $2,000 each March 1 thereafter until paid in full, 
with interest at 6 percent from March 1, 1970, payable 
on each March 1 thereafter. 

Plaintiff made the $3,000 downpayment, assumed 

the mortgages, and on February 23, 1970, paid the 
$6,000 principal payment. The defendants became 
concerned about income tax consequences and on 
March 24, 1970, the parties executed an amendment 
to the contract which provided that instead of paying 
$2,000 on principal each March 1 beginning in 1971 
-until the balance of the purchase price was paid on 
March 1, 1977, the plaintiff agreed to pay no principal 
payments until March 1, 1976, and to pay $2,000 on 
that date and a like amount each March 1 thereafter 
through March 1, 1982, with the balance of the pur- 
chase price due on March 1, 1983. All other terms of 
the original contract remained unchanged. 

Over the years the plaintiff timely tendered all 
sums due under the contract as amended to the de- 
fendants, but the defendants refused to cash the 
checks. Plaintiff has been in possession of the prem- 
ises since 1969 and has paid all real estate taxes since 
that time. Plaintiff has improved the premises and 
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the $6,500 first mortgage lien has been paid in full. 

In 1980 plaintiff filed this action for specific per- 
formance, praying for delivery of a warranty deed 
upon payment to the defendants of all moneys due 
and owing under the contract. Trial to the District 
Court was had in February 1982. On June 4, 1982, the 
District Court found that plaintiff had paid the $3,000 
downpayment and the $6,000 principal payment due 
March 1, 1970, and had assumed the $6,500 mortgage, 
leaving a principal balance due on the $28,650 con- 
tract of $13,150, with interest at 6 percent per annum 
from March 1, 1970, in the sum of $9,673.36. The 
court also found that defendants had made a $533.33 
mortgage payment for which they were entitled to 
credit. The District Court therefore entered judg- 
ment directing specific performance of the contract 
as amended and ordered defendants to deliver a war- 
ranty deed upon payment of $23,356.69. Defendants 
have appealed. 

On appeal defendants contend that plaintiff's action 
is barred by the applicable statute of limitations and 
that plaintiff is guilty of laches.. The record does not 
support defendants’ contentions. 

Upon a complete review of the record ae novo this 
court agrees with the determination of the District 
Court. 

AFFIRMED. 

Krivosna, C.J., participating on briefs. 


CITY OF GERING, A MUNICIPAL CORPORATION, APPELLANT 
AND CROSS-APPELLEE, V.. PATRICIA G. SMITH COMPANY 
(FORMERLY A. C. SMITH ComMPany, INC.), 

A CORPORATION, APPELLEE AND CROSS-APPELLANT. 

337 N.W.2d 747 


Filed August 12, 1983. No. 82-497. 


1. Contracts: Acceptance of Work: Waiver. An express or implied 
acceptance of work as in compliance with a building contract oper- 
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ates as a waiver of defective performance, but this rule is inap- 
plicable where the acceptance was under protest or induced by 
fraud, or where va defects were latent and unknown to the owner. 

ae . Ordinarily, the acceptance of per- 
formance after a default in performance waives the right to rely 
upon the default. 

3. Principal and Agent: Presumptions. It is the duty of an agent to 
communicate to his principal all the facts concerning the service in 
which he is engaged that come to his knowledge in the course of his 
employment, and this duty, in a subsequent action between his 
principal and a third person, he is conclusively presumed to have 
performed. 

4. Attorney Fees. It is the practice in this state to allow the recovery 
of attorney fees only in such cases as are provided for by law, or 
where the uniform course of procedure has been to allow such re- 
covery. As a general rule of practice in this state, attorney fees 
are allowed to the successful party in litigation only where such al- 
lowance is provided by statute. 


Appeal from the District Court for Scotts Bluff 
County: ALFRED J. Kortum, Judge. Affirmed in 
part, and in part reversed and remanded with direc- 
tions to dismiss. 


Holtorf, Kovarik, Nuttleman, Ellison, Mathis & 
Javoronok, P.C., for appellant. 


John Wright of Wright, Simmons & Selzer, for 
appellee. 


KrivosHa, C.J., BosLauGH, McCown, WH8HiITE, 
HASTINGS, CAPORALE, and SHANAHAN, JJ. 


Krivosna, C.J. 

The City of Gering, Nebraska, a municipal corpo- 
ration, appeals from a judgment in the amount of 
$26,214 entered by the District Court for Scotts Bluff 
County, Nebraska, in favor of the City of Gering 
(City). The damages were awarded by the court, a 
jury having been waived, for alleged defective work 
performed by the A. C. Smith Company, Inc., for the 

‘City, and the City maintains that the award of dam- 
ages is inadequate. The appellee, Patricia G. Smith 
Company, a corporation, formerly A. C. Smith Com- 
pany, Inc. (Smith), has cross-appealed, maintaining 
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that the City, through its engineer, accepted the work 
with knowledge of the alleged defect and thereby 
waived any right to damages. In addition, Smith 
maintains that it is entitled to attorney fees pursuant 
to the terms of a contract entered into between the 
City and Smith. The trial court denied such fees. 
Because we believe that the trial court was in error 
in regard to the matter of waiver but correct with re- 
gard to the matter of attorney fees, we affirm in part 
and in part reverse. 

The facts which give rise to this action involve the 
construction of a four-phase outfall sewer system 
constructed by the City. The planning and construc- 
tion of the system, which relies upon gravity to move 
the sewage, began in 1973. Phase I, the lowest part 
of the system which empties into the Gering sewer la- 
goons, was completed in 1974. Phase II, which is an 
extension of phase I and which empties into phase I, 
was completed in 1975. Phase III, a further exten- 
sion of the outfall sewer system which empties into 
phase II, was completed in 1975. Phase IV, the proj- 
ect involved herein, was designed to consist of 1,850 
lineal feet of 21-inch sewer main. At its low end 
phase IV connects to the phase II sewer main, and at 
the high end it terminates in an inverse gravity 
siphon, to which is connected a sewer system built to 
serve a subdivision known as Pathfinder Subdivision. 
Also connected to phase IV, but at points in the mid- 
die, are sewers serving another subdivision which 
was added later. 

Each phase of the system was designed and engi- 
neered by M. C. Schaff & Associates, Inc. Following 
the letting of bids, Smith was awarded the project 
for phase IV at a price of $47,070. The contract en- 
tered into between the City and Smith was a mimeo- 
graphed document prepared by the City, containing 
several blank lines which were to be filled in by 
Smith to reflect the dollar figures agreed upon be- 
tween the parties. No other terms of the contract 
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were subject to negotiation, but were, rather, a part 
of the bid process. 

Certain of the relevant terms of the contract, 
which apparently were standard provisions for con- 
tracts entered into by the City, provided as follows: 

“INTERPRETATION OF CONTRACT  DOCU- 
MENTS. 

“The interpretation of all contract documents and 
plans, the inspection and approval of all materials 
and work, and all tests for the determination of 
guarantee shall be made by the Engineer, or under 
his direction.’ ; 

“TESTING. 

‘““. . Before final acceptance of the sewers, all 
parts of the sewers shall be clean, shall comply with 
ali Contract Documents, and shall be in condition ac- 
ceptable to the Engineer and the proper municipal 
authorities.”’ 

“DEFENSE COST. 

‘“‘The Owner and the contractor agree that in the 
event either of them institutes a law suit against the 
other under this contract, the plaintiff in such law 
suit will pay to the defendent [sic] a portion of the 
defense cost including investigations, engineering 
fees, attorney fees, expert witness fees, and any 
other expenses of the defense which may be in- 
curred. Such portion of the defense cost shall bear 
the same relation to the total defense cost as a dollar 
amount of the plaintiff claim which were [sic] not 
sustained by the court, bears to the total dollar 
amount of the plaintiff’s claim. The plaintiff shall 
pay such portion of the defense cost to the defendent 
[sic] within thirty days after the defendent [sic] fur- 
nished the plaintiff with an itemized listing of the de- 
fense cost incurred.’’ 

Smith finished the construction of the sewer in 
November of 1976. On December 7, 1976, the engi- 
neer, M. C. Schaff & Associates, filed a certificate of 
completion, which stated as follows: ‘‘I hereby cer- 
tify that Outfall Sewer - Phase IV and Sanitary 
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Sewer District No. 76-85, providing for construction 
of sanitary sewer, under the contract between A.C. 
Smith Company, Inc., Contractor, and the City of 
Gering, Nebraska, has been fully completed accord- 
ing to the terms and stipulations of said contract, 
and I recommend that the work be accepted.”’ The 
certificate was signed by M. C. Schaff as president 
of M. C. Schaff & Associates, Inc. 

On December 13, 1976, the city council of the City 
of Gering, by resolution, made the following find- 
ings: ‘3. The Special Engineer in charge has filed 
a Certificate that the work has been completed in ac- 
cordance with the terms of the contract and that he 
recommends that the City accept the work. 

“4, The City of Gering does hereby find that the 
work has been completed and that the Certificate of 
Completion is on file and that the City does hereby 
accept the work.’’ 

The record is without dispute that the sewerline, 
as built by Smith, had a sag in it. But for this 
defect, there were no other complaints about the 
quality of the materials provided or workmanship 
done. 

It further appears to be established without 
dispute that at least one construction engineer work- 
ing on the project for Schaff knew that the sag 
existed before the engineer approved the project and 
the city council accepted it. He testified that others 
in the Schaff firm surveyed the completed project 
and that elevations indicating the sag were put on a 
set of ‘‘as-built plans’’ drawn up before the certifi- 
cate of completion was submitted to the city council. 
Sometime after June 8, 1978, the City of Gering em- 
ployed Wells Engineers, Inc., to review a plan pre- 
pared by Schaff for rebuilding phase IV to correct 
the sag. During the course of the trial, a dispute 
developed as to how the sag could have been more 
easily repaired and what should be the proper meas- 
ure of damages. However, because we believe that 
this case must be disposed of on the issue of waiver, 
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we need not consider the matter of damages. 

The law is clear and generally without dispute that 
‘‘An express or implied acceptance of work as in 
compliance with a building contract operates as a 
waiver of defective performance, but this rule is in- 
applicable where the acceptance was under protest 
or induced by fraud, or where the defects were la- 
tent and unknown to the owner.”’ 17A C.J.S. Con- 
tracts §514(2)a at 840 (1963). As we noted in 
Peckham v. Deans, 186 Neb. 190, 192, 181 N.W.2d 851, 
853 (1970): ‘‘Ordinarily, the acceptance of per- 
formance after a default in performance waives the 
right to rely upon the default.’’ See, also, Wegner v. 
West, 169 Neb. 546, 100 N.W.2d 542 (1960). 

While the City officials testified that they did not 
know of the defect before they voted to accept the 
work and had not seen the ‘‘as-built plans’’ which 
showed the existence of the sag, the uncontroverted 
evidence in the case established that the existence of 
the sag was at least known to the engineering firm 
before it prepared the certificate and urged ac- 
ceptance of the work by the City. Gene Acklie, a 
project engineer for Schaff, testified that he per- 
sonally knew of the existence of the sag before certi- 
fication and that his knowledge was based upon a 
survey done by other employees of Schaff. 
Knowledge of the agent Schaff was knowledge of 
the principal, the City of Gering. In Modern 
Woodmen of America v. Colman, 68 Neb. 660, 664, 94 
N.W. 814, 816 (1903), we said: ‘‘It is the duty of an 
agent to communicate to his principal all the facts 
concerning the service in which he is engaged that 
come.to his knowledge in the course of his employ- 
ment, and this duty, in a subsequent action between 
his principal and a third person, he is ... con- 
clusively presumed to have performed. This is the 
foundation of the doctrine, necessary to the public 
safety, that notice to an agent is notice to his prin- 
cipal.’’ Thus, in the instant case, the knowledge of 
the engineer, acting as agent of the City, is knowl- 
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edge to the City. See, Fuchs v. Parsons Constr. Co., 
172 Neb. 719, 111 N.W.2d 727 (1961); Omaha v. Ham- 
mond, 94 U.S. 98, 24 L. Ed. 70 (1876). 

The finding by the trial court, which we do not dis- 
turb on appeal, that the officials of the City did not in 
fact see the ‘‘as-built plans’’ or have actual knowl- 
edge of the sag does not affect the matter of waiver 
where the uncontroverted evidence is that with 
knowledge of that fact the engineer for the City of 
Gering executed the certificate of completion, certi- 
fying that the work had been ‘‘fully completed ac- 
cording to the terms and stipulations of said Con- 
tract’? and that the engineer recommended that the 
work be accepted. The purpose of having such a 
certificate, according to the contract, is to both 
advise the City that the work it sought to have done 
was properly completed and to advise the contractor 
that the work as done was acceptable. If the City in- 
tended to object to the work because of the sag, a 
fact known to the City’s engineer, it had to do so be- 
fore accepting the work in reliance upon its engi- 
neer’s certificate. The City has neither pled nor 
attempted to prove that acceptance by the City was 
induced by fraud on the part of Smith or was under 
protest by the City. The City may have some 
quarrel with its engineer, a fact we do not decide. 
What is clear, however, is that there was acceptance 
with knowledge and therefore waiver. The trial 
court should have found that the City waived the 
defect and could not thereafter seek to recover 
damages for it. 

Smith, by way of cross-appeal, urges us to enforce 
the provisions of the City’s contract which provide 
that in the event either of the parties institutes a 
lawsuit against the other and the party instituting 
the suit does not recover all damages sought, the de- 
fendant should be entitled to the cost of defense as 
determined in accordance with the terms of the 
contract. While this court has recently reexamined 
its position with regard to the awarding of attorney 
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fees and has, in limited instances, now made an ex- 
ception (see Holt County Co-op Assn. v. Corkle’s, 
Inc., 214 Neb. 762, 336 N.W.2d 312 (1983)), we 
nevertheless continue to adhere to our long-standing 
rule first stated by us in Higgins v. Case Threshing 
Machine Co., 95 Neb. 3, 7, 144 N.W. 1037, 1039 (1914), 
wherein we said: ‘‘It is the practice in this state to 
allow the recovery of attorneys’ fees only in such 
cases as are provided for by law, or where the 
uniform course of procedure has been to allow such 
recovery. As a general rule of practice in this state, 
attorneys’ fees are allowed to the successful party in 
litigation only where such allowance is provided by 
statute.’ See, also, Gates v. Howell, 211 Neb. 85, 317 
N.W.2d 772 (1982). Thus, absent a statute or evi- 
dence of long-standing custom, we are not prepared 
to extend our prohibition concerning the allowance 
of attorney fees beyond that which we have recently 
provided in the Holt County Co-op Assn. v. Corkle’s, 
Inc., case, even though the contract provides for 
such fees. We do so on the basis of our earlier 
holdings to the effect that such contracts are con- 
trary to public policy and therefore invalid. Dow v. 
Updike, 11 Neb. 95, 7 N.W. 857 (1881); Security Co. v. 
Eyer, 36 Neb. 507, 54 N.W. 838 (1893). See Dodge v. 
Tulleys, 144 U.S. 451, 12 S.Ct. 728, 36 L. Ed. 501 
(1892). See, also, Occidental Sav. & Loan Assn. v. 
Venco Partnership, 206 Neb. 469, 293 N.W.2d 843 
(1980). The trial court’s refusal to award attorney 
fees in this case was correct. 

The judgment of the trial court is therefore af- 
firmed in part and in part reversed, and the cause is 
remanded with directions to dismiss. 

AFFIRMED IN PART, AND IN PART REVERSED AND 
REMANDED WITH DIRECTIONS TO DISMISS. 
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MARVIN V. MILLER, PERSONAL REPRESENTATIVE OF THE 
ESTATE OF B’RANK J. JANECEK, DECEASED, APPELLANT, 
v. ROBERT JANECEK, APPELLEE. 

337 N.W.2d 752 


Filed August 12, 1983. No. 82-498. 


1. Decedents’ Estates: Principal and Agent. Generally, one who as- 
sumes gratuitously to control or manage the property of another 
must account to the beneficiaries of the person whose property he 
has assumed to control or manage. 

2. Principal and Agent. Generally, the loss of capacity by a principal 
terminates the authority of an agent. 


Appeal from the District Court for Saunders 


County: Bryce Bartu, Judge. Reversed and 
remanded for a new trial. 


Marvin V. Miller, pro se. 


Robert E. Sullivan of Haessler, Sullivan & Inbody, 
for appellee. 


KrivosHa, C.J., BostauGH, McCown, WHITE, 
HASTINGS, CAPORALE, and SHANAHAN, JJ. 


BOSLAUGH, J. 

This case arises out of a controversy concerning a 
savings account and a checking account in the First 
National Bank of Wahoo, Nebraska. The accounts 
were owned by Frank J. Janecek, who died on Janu- 
ary 3, 1978. This action was commenced by the per- 
sonal representative of the estate of the deceased to 
recover the amounts remaining in the accounts at 
the time of the death of Frank J. Janecek. 

The defendant, Robert Janecek, is a son of the de- 
ceased. The record shows that on December 27, 
1973, the deceased had the defendant’s name 
‘‘added’”’ to the accounts so that the defendant could 
‘take care’’ of the business of the deceased. After 
that date the accounts were titled in the names of 
the deceased and the defendant ‘‘WROS.”’ 

The transcript filed in this court does not include a 
copy of the defendant’s answer, but it is apparent 
from the defendant’s brief that he claims the pro- 
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ceeds from the accounts under Neb. Rev. Stat. 
§ 30-2704(a) (Reissue 1979), which provides in part: 
“Sums remaining on deposit at the death of a party 
to a joint account belong to the surviving party or 
parties as against the estate of the decedent unless. 
there is clear and convincing evidence of a different 
intention at the time the account is created... .’’ 

The trial court originally sustained the defendant’s 
motion for summary judgment on_ jurisdictional 
grounds. That judgment was reversed in Miller v. 
Janecek, 210 Neb. 316, 314 N.W.2d 250 (1982). Upon 
remand the trial court sustained the defendant’s 
motion for a directed verdict at the close of the 
plaintiff’s evidence and dismissed the petition. The 
plaintiff has again appealed to this court. 

The plaintiff’s theory of the case is that one who 
assumes gratuitously to control or manage the prop- 
erty of another must account to the beneficiaries of 
the person whose property he has assumed to 
control or manage. In Nebraska Power Co. v. Koe- 
nig, 93 Neb. 68, 75, 189 N.W. 839, 842 (1913), we said: 
“‘A person gratuitously or officiously assuming as 
agent or trustee to control or manage the property 
or interests of another is as firmly bound by the im- 
plied terms of his confidential relation as one who is 
regularly employed and paid.’’ 

The evidence shows that the defendant had no 
written power of attorney or other formal authoriza- 
tion from the deceased or any court to manage his 
affairs. During the lifetime of the deceased, the de- 
fendant did not assert any claim of ownership over 
the accounts, although the defendant deposited funds 
of the deceased in the accounts and withdrew funds 
from the accounts to pay expenses of the deceased. 

The evidence further shows that the deceased was 
in poor health during the last years of his life and, at 
some time between December 27, 1973, and his death 
on January 8, 1978, became incompetent to transact 
business. The defendant, however, continued to 
transact business for the deceased and deposited 


184 215 NEBRASKA REPORTS 


funds of the deceased in the account until his death. 
On December 27, 1977, a week before the death of 
the deceased, the defendant sold grain belonging to 
the deceased and deposited $3,054.93 in the checking 
account. That account had a balance of $971.75 on 
January 3, 1978. The savings account had a balance 
of $4,955.91 on that date. 

Generally, the loss of capacity by a principal ter- 
minates the authority of an agent. See, Restate- 
ment (Second) of Agency § 122 (1958); Watkins v. 
Hagerty, 104 Neb. 414, 177 N.W. 654 (1920). 

The deceased was survived by four children: the 
defendant and Leonard Janecek, his sons, and Leona 
Germain and Judith Freeborn, his daughters. The 
decedent’s will bequeathed the personal property of 
the deceased and the residue of his erate to the 
daughters, share and share alike. 

In determining whether there was sufficient evi- 
dence to present a question for the jury, the trial 
court was required to view the evidence in the light 
most favorable to the plaintiff, resolve all disputed 
matters in his favor, and give him the benefit of all 
reasonable inferences that could be drawn from the 
evidence. 

The evidence which has been summarized was 
sufficient to present a question for the jury, and the 
defendant’s motion for a directed verdict should 
have been overruled. The judgment of the District 
Court is reversed and the cause remanded for a new 
trial. 

' REVERSED AND REMANDED FOR A NEW TRIAL. 


LEon Davis, APPELLANT, V. THEON PHILLIPS, 
APPELLEE. 
337 N.W.2d 754 


Filed August 12, 1983. No. 82-507. 
1. Negligence: Proximate Cause: Juries. If the evidence shows 
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that a plaintiff's conduct may be negligent and a proximate cause 
of the accident, the issue of contributory negligence must be sub- 
mitted iy the jury. 

2. . Although a defendant is negligent 
asa matter of jaw. the plaintiff's negligence which is a proximate 
cause requires a factual determination by the jury whether the 
negligence of the plaintiff is more than slight in comparison with 
the negligence of the defendant. 


Appeal from the District Court for Douglas County: 
JOHN T. GRANT, Judge. Affirmed. 


Frank Meares, for appellant. 


Robert G. Fraser and Joseph E. Jones of Fraser, 
Stryker, Veach, Vaughn, Meusey, Olson, Boyer & 
Bloch, P.C., for appellee. 


KRIVOSHA, C.J., BOoSLAUGH, McCown, WHITE, 
HASTINGS, CAPORALE, and SHANAHAN, JJ. 


SHANAHAN, J. 

Leon Davis sued Theon Phillips for damages on ac- 
count of a motorcycle-automobile accident. From a 
verdict in favor of Phillips, Davis appeals. We af- 
firm. 

The collision.of the Davis motorcycle and the Phil- 
lips automobile occurred at the intersection of 24th 
and Pinkney Streets in Omaha shortly before 10 p.m. 
on July 2, 1980. 

Twenty-fourth Street runs north-south and inter- 
sects Pinkney, an east-west street. At the inter- 
section 24th Street has four lanes. The curb lanes on 
either side of 24th Street south of the Pinkney inter- 
section are used for parking. At the crosswalk on the 
south side of the intersection there are pedestrian- 
operated traffic lights to assist in crossing 24th 
Street. Twenty-fourth Street is 43 feet 4 inches and 
Pinkney Street is 22 feet 4 inches. Weather condi- 
tions were not a factor in the accident. There is no 
evidence concerning the posted speed limit at the 
scene of the accident. 

Theon Phillips was driving his two-door 1972 Mali- 
bu south on 24th Street and approaching the Pinkney 
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intersection. The traffic light at the intersection was 
red as Phillips approached and prepared to make a 
left turn to proceed east on Pinkney. Phillips 
stopped in the inside lane on 24th Street, that is, the 
lane nearest the center, and waited for a green light. 
Opposite Phillips was a northbound car stopped at the 
intersection and signaling for a left turn to proceed 
west on Pinkney. Phillips observed lights of other 
vehicles behind the left-turning vehicle. There was 
no traffic to the right of Phillips and no traffic north- 
bound at the right of the left-turning vehicle opposite 
Phillips. After the light turned green, Phillips, sig- 
naling for a left turn, ‘‘eased’’ into the intersection 
simultaneously with the oncoming and left-turning 
automobile which had been stopped at the intersec- 
tion. 

At this time, behind the automobile turning left in 
front of Phillips, there were three other automobiles 
northbound on 24th Street. In the last northbound au- 
tomobile on 24th Street was Chesley Pierce, Jr. 
Pierce had slowed his car to approximately 5 miles 
per hour as he approached the intersection and ob- 
served three cars ahead of him. The car immediate- 
ly ahead of Pierce was stopped but was not signaling 
for any turn. At this point Leon Davis, 22 years of 
age, was traveling north on his 1974 Honda 550, that 
is, northbound on 24th Street, and approaching the in- 
tersection of Pinkney Street. According to Davis, the 
traffic light at the intersection was green as he ap- 
proached. Approximately 40 to 50 feet south of the in- 
tersection, Davis, operating his cycle at 10 to 15 miles 
per hour in first, or low, gear, came up behind the 
Pierce automobile, moved from the center lane to the 
curb lane, and ‘‘kicked’’ the cycle into second gear. 
There were no cars in the curb lane. Davis was not 
aware that Phillips was making a left turn onto Pink- 
ney Street and increased the speed of his cycle to 20 
miles per hour after changing lanes. As Davis was 
accelerating his cycle, he.was passing the three cars 
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which were stopped in the center lane behind the left- 
turning vehicle. 

Pierce testified that all northbound traffic on 24th 
Street was using the inside or center lane and that, 
as the Davis cycle passed Pierce’s automobile, it in- 
creased its speed and then collided with the Phillips 
vehicle in the intersection. Pierce testified that the 
Davis cycle was 30 to 35 feet from Pinkney at the 
time it pulled around Pierce’s car. Also, Pierce tes- 
tified that Davis tried to brake the cycle and stop be- 
fore colliding with the Phillips automobile. Davis 
had no knowledge that Phillips was turning left at 
the intersection. Phillips did not see the Davis cycle 
until ‘‘it was up in the air over me.’’ 

Photographs of Phillips’ car and Davis’ cycle 
showed extensive property damage. Damage to the 
Phillips car was located generally at the right door 
area just behind the front wheel. The frame was 
bent on the Phillips automobile, which was a ‘‘total 
loss.’’ The front wheel and handlebars of the Davis 
cycle were demolished. 

The District Court instructed the jury that Phillips 
was guilty of negligence as a matter of law because 
Phillips had failed to yield the right-of-way to Davis 
and had failed to maintain a proper lookout. The 
trial court also instructed the jury concerning the 
particulars alleged by Phillips to be contributory 
negligence on the part of Davis, that is, unreasonable 
speed under the circumstances and a lack of control 
and lookout. The trial court instructed the jury re- 
garding the effect of any contributory negligence 
upon a verdict, including the effect of comparative 
negligence of the parties. The jury returned a ver- 
dict in favor of Phillips. Davis in his appeal claims 
that the District Court committed error in submit- 
ting Phillips’ specifications of contributory negli- 
gence, especially the question of Davis’ speed; that 
the trial court should have directed a verdict in fa- 
vor of Davis on liability; and that only the issue of 
damages should have been submitted to the jury. 
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The circumstances are sufficient in this case to re- 
quire that a jury resolve the issues of reasonable 
speed, control, and lookout on the part of Davis. Al- 
though it is true that there was no evidence of the 
precise trajectory of the airborne cycle from which 
the jury might mathematically deduce the actual 
rate of speed, the fact that the forces involved in the 
collision transformed the motorcycle into a missile 
is a circumstance from which a jury could infer a 
high rate of speed. Whether such speed was unrea- 
sonable under the circumstances was a question for 
the jury. Congestion at the intersection was a cir- 
cumstance indicating a likelihood that Davis might 
be required to reduce the speed of his cycle—even 
stop, if traffic using the intersection so demanded. 
Davis, however, increased the speed of his cycle as 
he pulled into the curb lane and passed the cars 
standing behind the left-turning automobile. Wheth- 
er the speed of the Davis cycle during such maneu- 
ver was reasonable under the conditions was a ques- 
tion for the jury. When Davis pulled to the right, he 
placed a row of automobiles between himself and 
Phillips. This reciprocal obstruction for Davis and 
Phillips was, likewise, a factor for the jury regard- 
ing questions about proper speed, control, and, obvi- 
ously, lookout. Davis’ abortive attempt to ‘‘brake”’ 
his motorcycle had to be examined by the jury in 
terms of reasonable speed under the existing condi- 
tions, coupled with control and lookout. The issue of 
Davis’ contributory negligence on account of speed, 
control, and lookout was submitted to the jury with 
proper instructions. See, Schanaman v. Ramirez, 
206 Neb. 212, 292 N.W.2d 39 (1980); Treffer v. Seev- 
ers, 195 Neb. 114, 237 N.W.2d 114 (1975); Edmunds v. 
Ripley, 172 Neb. 797, 112 N.W.2d 385 (1961). 

Concerning Davis’ claim that a directed verdict on 
the liability should have been granted so that only 
the question of damages was submissible to the jury, 
the evidence has to be accepted in the light most fa- 
vorable to Phillips. Controverted facts must be re- 
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solved in favor of Phillips, who is entitled to every 
reasonable inference which can be drawn from the 
evidence. Treffer v. Seevers, supra. Reasonable 
but different inferences or conclusions may be 
drawn from the evidence presented regarding the 
factors of speed, control, and lookout as such bear 
upon any question of Davis’ contributory negligence. 
Therefore, there is no reversible error in submitting 
to the jury the defense of contributory negligence. 
In view of the comparative negligence statute, Neb. 
Rev. Stat. § 25-1151 (Reissue 1979), the question re- 
garding the degrees of negligence of the litigants, 
i.e., gross versus slight, was a factual determination 
for the jury, notwithstanding that Phillips was guilty 
of negligence as a matter of law. See, Hilferty v. 
Mickels, 171 Neb. 246, 106 N.W.2d 40 (1960); Schana- 
man v. Ramirez, supra; Schmidt v. Orton, 190 Neb. 
257, 207 N.W.2d 390 (1973); Treffer v. Seevers, supra. 
The question of Davis’ contributory negligence 
was given to the jury and answered by the verdict. 
There is no error and, therefore, the judgment of the 

District Court is affirmed. 

AFFIRMED, 


FERN VIOLET NELSON, APPELLEE, V. SCOTT H. 
YOUNG ET AL., APPELLANTS. 
337 N.W.2d 757 


Filed August 12, 1983. No. 82-516. 


Joint Ventures. In a joint venture each of the parties must have 
an equal voice in the control of the agencies used therein, and the 
mere pooling of property, money, assets, skill, or knowledge does 
not create the relationship. : 


Appeal from the District Court for Washington 


County: Darvip D. Quist, Judge. Affirmed in part, 
and in part reversed and remanded with directions. 


Harry B. Otis of Gaines, Otis, Haggart, Mullen & 
Carta, for appellants. 
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Thomas A. Otepka of Gross, Welch, Vinardi, 
Kauffman & Day, P.C., for appellee. 


KRivosHa, C.J.,  BosLauGH, McCown, WHITE, 
HASTINGS, CAPORALE, and SHANAHAN, JJ. 


BOSLAUGH, J. 

This action arises out of a collision between an au- 
tomobile owned and operated by the plaintiff, Fern 
Violet Nelson, and a farm tractor owned by the 
defendant Malcolm D. Young and operated by the 
defendant Scott H. Young. The plaintiff sought 
damages for personal injuries and the damage to 
her automobile. The defendants counterclaimed for 
personal injuries sustained by Scott H. Young in the 
accident, and for damages to the tractor and disk 
which was attached to the tractor at the time of the 
collision. 

The jury returned a verdict for the plaintiff in the 
amount of $13,284.90. The defendants have ap- 
pealed, and contend that the trial court erred in fail- 
ing to find as a matter of law that the plaintiff was 
negligent, that the defendant Scott H. Young was not 
negligent, that the defendants were not engaged in a 
joint venture, and in failing to instruct the jury as 
requested by the defendants. 

The accident happened at about 7:35 a.m. on April 
24, 1979, at the intersection of Highway 31 and county 
road 136 in Washington County, Nebraska, approxi- 
mately 1.3 miles south of Kennard, Nebraska. The 
weather was bright and clear. Highway 31 is a two- 
lane concrete highway, 24 feet in width, which runs 
generally northeast and southwest. County road 136 
is a gravel road running generally east and west. 

The plaintiff turned onto Highway 31 from a 
gravel road at a point approximately 650 feet north 
of where the accident happened. She testified that 
when she was about 200 feet north of the intersection 
and proceeding in a southerly direction at approxi- 
mately 30 to 35 miles per hour, she saw the farm 
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tractor stopped in the northbound lane of Highway 
31. 

There were two cars in front of the plaintiff which 
were proceeding in a southerly direction on Highway 
31. According to the plaintiff, Scott H. Young 
waited until these two cars had passed through the 
intersection and then turned the tractor to the left in 
front of the plaintiff. The plaintiff applied her 
brakes and tried to pass to the left, or east, of the 
tractor, but was unable to do so because there was a 
northbound car approaching the intersection from 
the south. The front of the plaintiff’s automobile 
struck the right rear wheel of the tractor, causing it 
to overturn and slide to the south. 

Scott H. Young testified that he had stopped the 
tractor in the northbound lane of Highway 31 at 
about the south edge of the intersection. After the 
two cars approaching from the north had passed 
through the intersection, he looked in all directions 
and saw no traffic approaching the intersection. He 
then proceeded to make a left turn onto the county 
road. The tractor was moving at between 2 and 6 
miles per hour and the front of the tractor was on 
the county road when the impact occurred. The rear 
wheels were on the west side of Highway 31 and the 
disk had just cleared the centerline of Highway 31. 
Scott did not see the plaintiff’s automobile until a few 
seconds, ‘‘four seconds possibly,’’ before the impact. 

The exhaust pipe of the tractor is located toward - 
the left side of the tractor and extends from the hood 
in a vertical position for approximately 2% feet. It 
is an obstruction to the vision of the driver operating 
the tractor and may explain why Scott Young did not 
see the plaintiff's automobile before commencing 
his turn to the left. 

The evidence is in conflict in a number of particu- 
lars and presented issues of negligence and contribu- 
tory negligence for the jury. The defendants’ 
assignments of error that the trial court should have 
found the plaintiff negligent as a matter of law and 
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the defendant Scott Young not negligent as a matter 
of law are without merit. 

The amended petition alleged that the defendants 
were engaged ‘‘in a sharecropping enterprise’ which 
they ‘‘jointly control,’’ and by reason thereof the neg- 
ligence of Scott Young was imputed to Malcolm 
Young. The trial court submitted this issue to the 
jury. 

The evidence is that Malcolm Young owns a 
50-acre tract of farmland which is farmed by Scott 
Young, his son. Malcolm Young furnished the land 
and the farm machinery. The cost of seed, ferti- 
lizer, and herbicide was shared equally, and the 
crop was divided equally. The defendants contend 
that the arrangement was in the nature of a farm 
lease rather than a joint venture. 

The plaintiff relies on Fangmeyer v. Reinwald, 200 
Neb. 120, 263 N.W.2d 428 (1978), in which we held the 
evidence presented a jury question as to whether the 
defendants were engaged in a joint venture. In that 
case we emphasized that in a joint venture each of 
the parties must have an ‘‘equal voice’’ in the con- 
trol of the agencies used therein, and the mere pool- 
ing of property, money, assets, skill, or knowledge 
does not create the relationship. See Soulek v. City 
of Omaha, 140 Neb. 151, 299 N.W. 368 (1941). 

The evidence in this case is that although the de- 
fendants conferred in regard to the farming opera- 
tion, the decisions were made by Scott Young. Such 
evidence does not establish joint or equal control 
and will not support a finding that the defendants 
were engaged in a joint venture. The judgment 
against Malcolm D. Young must therefore be re- 
versed. 

The trial court instructed the jury in regard to 
Neb. Rev. Stat. § 39-636 (Reissue 1978), which pro- 
vides as follows: ‘‘The driver of a vehicle who in- 
tends to turn to the left within an intersection or into 
an alley, private road, or driveway shall yield the 
right-of-way to any vehicle approaching from the op- 
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approaching so close as to constitute an immediate 
hazard.”’ 

The defendants requested an additional instruction 
which, after quoting the relevant provisions of 
§ 39-636, stated: ‘‘If you find from the evidence that 
the defendant Scott Young turned his vehicle to left 
within the intersection of Highway 31 and County 
Road 136 at a time when the plaintiff’s vehicle was 
not within the intersection or approaching so close 
as to constitute an immediate hazard, you will find 
that such defendant had the right of way and that 
the plaintiff had a duty to exercise due care to avoid 
a collision with him by yielding such right of way. 
Failure to yield such right of way under the circum- 
stances constitutes evidence of negligence on the 
part of the plaintiff.’’ The trial court refused to give 
the requested instruction, and the refusal is assigned 
as error. 

The instruction which the trial court gave was 
adequate so far as § 39-636 is concerned. The re- 
quested instruction attempted to resolve the matter 
of right-of-way upon the basis of the distance of the 
plaintiff’s vehicle from the intersection, without stat- 
ing that the speed of the two vehicles and the com- 
bined length of the tractor and disk should be con- 
sidered in determining whether the plaintiff’s ve- 
hicle was so close as to constitute an immediate haz- 
ard. Under the facts in this case the trial court was 
not required to give the requested instruction. 

The judgment of the District Court as to the de- 
fendant Scott H. Young is affirmed; the judgment as 
to the defendant Malcolm D. Young is reversed and 
the cause remanded with directions to dismiss the 
petition as.to the defendant Malcolm D. Young. 

AFFIRMED IN PART, AND IN PART REVERSED 
AND REMANDED WITH DIRECTIONS. 
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SPENCER HOLIDAY HOUSE, INC., A CORPORATION, 
APPELLANT, V. COUNTY BOARD OF EXQUALIZATION OF 
GAGE COUNTY ET AL., APPELLEES. 

337 N.W.2d 759 


Filed August 12, 1983. No. 82-528. 


Taxation: Valuation. All tangible property and real property in 
this state, not expressly exempt therefrom, shall be subject to 
taxation, and shall be valued at its actual value. Such actual value 
shall be taken and considered as the taxable value on which the 
levy shed be made. 

oa Nothing in Neb. Rev. Stat. § 77-112 (Reissue 
1981) requires a county assessor or county board to use all of the 
factors set forth therein to arrive at a proper valuation. Instead, 
they may use such factors or a combination thereof which they de- 
termine to be applicable in determining actual value under the 
Constitution of Nebraska 

Taxation: Appeal and Error. In reviewing actions of a board of 
equalization in determining the actual value of property, the appli- 
cable statute, Neb. Rev. Stat. § 77-1511 (Reissue 1981), requires 
such appeals to be heard as in equity, with a determination anew of 
all questions raised before the county board relating to the amount 
of the assessment of the property, except that the court shall affirm 
the action taken by the board unless evidence is adduced establish- 
ing that ae action of the board was unreasonable or arbitrary. 
—_: _ «SC The presumption that a board of equalization 
has faithfully performed its official duties disappears when there is 
competent evidence on appeal to the contrary, and from that point 
on the reasonableness of the valuation fixed by the board of equali- 
zation becomes one of fact based upon: evidence, unaided by pre- 
sumption, with the burden of showing such value to be unreason- 
able resting upon the appellant on appeal from the action of the 
board. 

In appeals from actions of the county board of 
equalization in determining the actual value of property, the bur- 
den is upon the taxpayer to show by clear and convincing evidence 
that the board’s determination as to actual value is incorrect and 
invalid. 


—_____: -______._In an appeal to the county board of equaili- 
zation or to the District Court, and from the District Court to this 
court, the burden of persuasion imposed on the complaining tax- 
payer is not met by showing a mere difference of opinion unless it 
is established by clear and convincing evidence that the valuation 
placed upon his property when compared with valuations placed on 
other similar property is grossly excessive and is the result of a 
systematic exercise of intentional will or failure of plain duty, and 
not mere errors of judgment. 


SPENCER HOLIDAY HOUSE v. COUNTY BD. OF EQUAL. 195 
Cite as 215 Neb. 194 


Appeal from the District Court for Gage County: 
WILLIAM B. Rist, Judge. Affirmed. 


John F. Akin of Pierson, Ackerman, Fitchett, Akin 
& Hunzeker, for appellant. 


Jerry L. Shelton, Deputy Gage County Attorney, 
for appellees. 


KRIVOSHA, C.J., BOSLAUGH, McCown, WHITE, 
HASTINGS, CAPORALE, and SHANAHAN, JJ. 


PER CURIAM. 

This is an appeal by Spencer Holiday House, Inc., 
appellant, from the decision of the District Court of 
Gage County which affirmed the Gage County Board 
of Equalization’s (board) determination of the actu- 
al value of appellant’s property for the year 1981. 
The appellant assigns as its single error the District 
Court’s finding that the board’s determination of 
actual value was correct. 

The appellant owned the Spencer Holiday House, 
which is a motel located in Beatrice, Nebraska, con- 
sisting of 65 units or rooms, 51 of which were con- 
’ structed in 1965 and 14 of which were constructed in 
1974. In addition to these rooms this facility has a 
restaurant, lounge, coffeeshop, kitchen, meeting 
rooms, registration lobby, and an administrative 
office. The basic construction of this facility is a re- 
inforced concrete slab foundation, concrete block 
with decorative brick facing or glass curtain exter- 
ior walls, and concrete slab roofing. 

Hubert Kreuzberg, the Gage County assessor, de- 
termined the actual value of this property, which 
was then set by the board. Kreuzberg’s testimony 
on direct examination established his vast experi- 
ence and expertise in the area of property valuation, 
quite apart from his position as county assessor. It 
was his testimony that two methods of valuation 
were used to establish the actual value of.this prop- 
erty. To establish the value of the real property on 
which this motel is located, some 3.62 acres, Kreuz- 
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berg compared this land to other similar commer- 
cial property in the area and established its value by 
the price set upon that comparable property when 
sold. 

In establishing the actual value of the improve- 
ments erected on that real property, the buildings, 
pool, etc., Kreuzberg stated he used a reproduction 
cost less depreciation formula. Under that formula 
Kreuzberg personally examined all of _ these 
improvements, determined the replacement cost of 
these improvements as provided in the state Tax 
Commissioner’s manual, reduced that amount by 
factoring in a depreciation percentage, ranging from 
15 to 50 percent, depending upon the physical condi- 
tions of the improvement, and factored in a 10 per- 
cent obsolescence percentage. In applying these 
methods of valuation Kreuzberg and the board de- 
termined the actual value of appellant’s property to 
be $585,370. 

Appellant offered the testimony of Robert J. Wil- 
son. His testimony also established that he has a 
great deal of experience in this area and may also 
be considered an expert in land valuation. Wilson 
used two formulas, when valuing this property, to 
determine its actual value. He used the replace- 
ment cost less depreciation formula of a flat 25 
percent and an obsolescence factor of 40 percent. 

Wilson determined the actual value of this proper- 
ty under this formula to be $450,000. He also used an 
income approach. He employed a capitalization 
rate of 25 percent. The evidence at trial gave the 
following explanation and definition of this ap- 
proach: ‘‘Net income is the incentive to the prudent 
buyer in the market. This portion of the appraisal 
process analyzes the income expectancy and con- 
verts this expected stream of income into an indica- 
tion of value. The Income Approach consists of two 
elements, both of which require accuracy of compu- 
tation and judgment. These two elements are: 

‘4. The amount of net income per year which 
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may reasonably be expected over a period of years 
during which income exceeds expenditure. ; 

‘2. The rate and method by which such net in- 
come is to be capitalized into a sound estimate of 
value.’’ Under this approach Wilson determined the 
actual value of this property to be $430,000. 

In explanation of the difference between the two 
figures arrived at by these experts when using the 
replacement cost less depreciation method, it was 
conceded that the difference was due to their differ- 
ent opinions as to the proper depreciation figure to 
apply. This depreciation figure was set by the judg- 
ment and opinion of each appraiser. 

Appellant’s first, and major, contention is that the 
board did not apply sufficient criteria or evaluate a 
sufficient number of factors under the relevant Ne- 
braska statutes. Nev. Rev. Stat. § 77-201 (Reissue 
1981) provides: ‘‘All tangible property and real 
property in this state, not expressly exempt there- 
from, shall. be subject to taxation, and shall be 
valued at its actual value. Such actual value shall 
be taken and considered as the taxable value on 
which the levy shall be made.”’ 

Defining what actual value is and how it is to be 
arrived at, Neb. Rev. Stat. § 77-112 (Reissue 1981) 
provides: ‘‘Actual value of property for taxation 
shall mean and include the value of property for tax- 
ation that is ascertained by using the following form- 
ula where applicable: (1) Earning capacity of the 
property; (2) relative location; (3) desirability 
and functional use; (4) reproduction cost less de- 
preciation; (5) comparison with other properties of 
known or recognized value; (6) market value in the 
ordinary course of trade; and (7) existing zoning of 
the property.”’ 

As discussed above, Kreuzberg and the board used 
two of the criteria listed under the above statute: 
reproduction cost less depreciation and comparison 
with other properties of known or recognized value. 
Appellant argues that more factors should have been 
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considered in addition to these, viz, the earning ca- 
pacity of the property, as Wilson considered in his 
income approach in determining the actual value of 
this property. ; 

In LaGord Assoc. v. County of Cass, 209 Neb. 99, 
306 N.W.2d 578 (1981), we discussed what a county 
board of equalization must consider under § 77-112 
when determining the actual value of a piece of 
property. In that case the board valued the taxpay- 
er’s motel property, using only the replacement cost 
less depreciation method. The taxpayer objected, 
claiming the board should have considered more of 
the factors listed under § 77-112, especially the earn- 
ing capacity of that property. Discussing that stat- 
ute, we said: ‘‘Nothing in the above statute re- 
quires the county assessor or county board to use all 
of the factors set forth therein. Instead, they may 
use such factors or a combination thereof which they 
determine to be applicable in determining actual 
value under the Constitution of Nebraska.’’ Id. at 
101, 306 N.W.2d at 579. 

As LaGord points out, the board in that case did 
not have to consider all the factors listed under 
§ 77-112, but, rather, only needed to consider those 
which the board felt were applicable. The board did 
not have to consider the earning capacity of appel- 
lant’s property when establishing its actual value. 

When reviewing actions of a board of equalization 
in determining the actual value of property, the 
standard of review is. provided by statute. ‘‘The 
district court shall hear appeals and cross appeals 
taken under section 77-1510 as in equity and without 
a jury, and determine anew all questions raised be- 
fore the county board of equalization which relate to 
the liability of the property to assessment, or the 
amount thereof. The court shall affirm the action 
taken by the board unless evidence is adduced estab- 
lishing that the action of the board was unreasonable 
or arbitrary, or unless evidence is adduced estab- 
lishing that the ~ operty of the appellant is assessed 
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too low. Any decision rendered by the court shall be 
certified to the county treasurer and to the officer 
charged with the duty of preparing the tax list, and 
if and when such decision becomes final such of- 
ficers shall correct their records accordingly.”’ 
- (Emphasis supplied.) Neb. Rev. Stat. § 77-1511 (Re- 
issue 1981). The same standard of review obtains in 
this court. 

When reviewing such actions we have presumed 
the board has carried out its duties faithfully, but 
this presumption is not absolute. ‘‘The presumption 
that a board of equalization has faithfully performed 
its official duties disappears when there is compe- 
tent evidence on appeal to the contrary, and from 
that point on the reasonableness of the valuation 
fixed by the board of equalization becomes one of 
fact based upon evidence, unaided by presumption, 
with the burden of showing such value to be unrea- 
sonable resting upon the appellant on appeal from 
the action of the board.’’ Arneson v. Cedar County, 
212 Neb. 62, 64, 321 N.W.2d 427, 428 (1982). 

Appellant argues that it has adduced competent 
evidence (Wilson's testimony) which destroys this 
presumption. In addition, appellant argues its evi- 
dence establishes that the actual value of this prop- 
erty is substantially lower than the figure reached 
by the board. This, it argues, is particularly evident 
in light of the diverse results reached when applying 
the replacement cost less depreciation formula of 
valuation. 

In response to this argument we first point out the 
proposition that the burden is on the appellant to 
show by clear and convincing evidence that the 
board’s determination as to actual value is incorrect 
and invalid. Secondly, as pointed out in the above 
discussion of the evidence adduced at trial, when ap- 
plying the replacement cost less depreciation formu- 
la the opinion of the assessor plays a major role. As 
stated above, the only thing that really separated the 
views of these two experts as to the actual value of 
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this property when applying this formula was each 
individual’s opinion as to what depreciation percent- 
age should be factored in. 

Speaking in the past on what is necessary to meet 
appellant’s burden in cases such as this, we have 
said: ‘‘In an appeal to the county board of equaliza- 
tion or to the District Court, and from the District 
Court to this court, the burden of persuasion im- 
posed on the complaining taxpayer is not met by 
showing a mere difference of opinion unless it is es- 
tablished by clear and convincing evidence that the 
valuation placed upon his property when compared 
with valuations placed on other similar property is 
grossly excessive and is the result of a systematic 
exercise of intentional will or failure of plain duty, 
and not mere errors of judgment.’”’ Bumgarner v. 
County of Valley, 208 Neb. 361, 366, 303 N.W.2d 307, 
310 (1981). 

The evidence that appellant has offered shows, at 
best, that there is simply a difference of opinion as 
to how this property is to be depreciated. The dif- 
ference in the values given by the experts is simply 
a difference of opinion. As the above authority indi- 
cates, this is not sufficient to meet appellant’s 
burden in its attempt to overturn the action of the 
board and the decision of the District Court. 

We find the valuation of appellant’s property and 
the decision of the District Court to be correct, and 
the judgment is therefore affirmed. 

AFFIRMED. 


RUSSELL P. HALBERT, APPELLEE, V. CHAMPION 
JINTERNATIONAL, DOING BUSINESS AS FEDERAL 
EXNVELOPE, APPELLANT. 

337 N.W.2d 764 


Filed August 12, 1983. No. 82-574. 


1. Workmen’s Compensation: Appeal and Error. Although disputed, 
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if there are facts which would justify the finding that appellee 
sustained an accident arising out of and in the course of his employ- 
ment, those findings will not be set aside on appeal. 

2. Workmen’s Compensation: Proof. In compensation cases the 
burden of proof is always upon the claimant to prove by a prepon- 
derance of the evidence that the injury was caused to the employee 
by an Secigent arising out of and in the course of his employment. 

3. . Where the inferences are not equally consist- 
ent and the more probable conclusion is that for which the claimant 
contends, then the claimant sustains his burden of proof on the 
element involved. 


Appeal from the Nebraska Workmen’s Compensa- 
tion Court. Affirmed. 


Patrick B. Donahue of Cassem, Tierney, Adams, 
Gotch & Douglas, for appellant. 


Lyman L. Larsen and William M. Lamson, Jr., of 
Kennedy, Holland, DeLacy & Svoboda, for appellee. 


_ KRivosH4, C.J.,  BostauGH, MoCown, WHITE, 
HASTINGS, CAPORALE, and SHANAHAN, JJ. 


WHITE, J. 

This is an appeal from a judgment of the Work- 
men’s Compensation Court on rehearing, finding 
that appellee, Russell P. Halbert, sustained an acci- 
dent and disability arising out of and in the course of 
his employment with appellant, Champion Interna- 
tional. 

Appellant assigns errors in two categories: (1) 
That the compensation court erred in finding that 
appellee sustained an accident arising out of and in 
the course of his employment; and (2) That the 
compensation court erred in finding that appellee 
sustained his burden to establish that the disability 
was caused by the accident. 

The first assignment is without merit. Although 
disputed, there are facts which, if believed, would 
justify the finding that appellee sustained an acci- 
dent arising out of and in the course of his employ- 
ment. Those findings are not clearly wrong and will 
not be set aside on appeal. Novotny v. Electric 
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Hose & Rubber Co., 214 Neb. 216, 333 N.W.2d 406 
(1983). 

The second assignment of error relates to the suf- 
ficiency of the testimony of Dr. Lonnie Richard Mer- 
cier, an orthopedic surgeon and the only physician 
whose testimony was offered by the parties. The 
entire testimony relating to causation is as follows: 
“Q. Do you have an opinion within a reasonable de- 
gree of medical certainty as to what was causing the 
crampy-type pain in the leg? MR. DONAHUE: I 
object, lack of foundation. THE WITNESS: If this 
pain was in the same leg, that is the right leg, which 
he had pain in at the time that I saw him, then it’s 
very, very possible that this was all related to his 
back problem, and the rupture of the disc with the 
pain radiating down the leg. That is certainly con- 
sistent. Q. So leg pain is consistent with a ruptured 
disc? A. That’s correct. Q. I want you to assume 
these facts to be true for purposes of my question. 
I want you to assume that in July of 1981 Mr. Halbert 
was at work for Federal Envelope Company; at that 
time he experienced an episode where he was work- 
ing on a platform, his foot slipped off the platform 
and he caught himself, but at that time he jerked his 
back, he experienced a severe pain in his back at the 
time, thinking it was a muscle pull. For the next 
one to two weeks he had a progressive weakening of 
his right foot and leg. He thought it was going to go 
away. He sought no real medical treatment at that 
time. Later on he seeks medical treatment, primar- 
ily from Doctor Gacke and yourself. Assuming 
those facts to be true, do you have an opinion within 
a reasonable degree of medical probability as to 
whether or not the accident in late July of 1981 was 
the proximate cause of the back pain and leg pain he 
was suffering in September of ’81 when you saw him. 
First of all do you have an opinion? A. Yes, I do. 
Q. Would you give us your opinion, please? MR. 
DONAHUE: Objection, lack of foundation, and it 
assumes facts not in evidence. THE WITNESS: I 


HALBERT v. CHAMPION INTERNATIONAL 203 

Cite as 215 Neb. 200 
- would say that if there were no other history of in- 
jury, other than the July injury, and that the pain in 
the back continued on fairly consistently, then it is 
very probable that that injury is directly related to 
his present problem for which I saw him in Septem- 
ber of ’81. Q. (By Mr. Lamson) So that the injury 
relates back to this accident in July? A. It would 
seem, according to that history, yes.’’ (Emphasis 
supplied.) 

The second assignment has two aspects: first, 
whether the testimony of the claimant’s witness that 
it was ‘‘very probable’’ that the injury related to the 
accident is legally sufficient to meet the claimant’s 
burden of proof, and second, whether the answer to 
the hypothetical question must be disregarded as 
based on an assumed fact shown not to be true. We 
will discuss the first aspect. 

In Wayne County v. Lessman, 136 Neb. 311, 322, 
285 N.W. 579, 584 (1939), this court said: ‘‘In com- 
pensation cases the burden of proof is always upon 
the claimant to prove by a preponderance of the evi- 
dence that the injury was caused to the employee by 
an accident arising out of, and in the course of, his 
employment. This means that the claimant must 
show with reasonable certainty that the alleged in- 
jury occurred, and that it was caused by an acci- 
dent....’’ Further, we stated at 321, 285 N.W. at 
584, that it ‘‘has been held by this court that we do 
not recognize the doctrine that, because an injury 
may probably be the cause of an ailment, the court 
should so find, for our rule is that awards of compen- 
sation are not based upon possibilities or probabili- 
ties, but only upon sufficient evidence showing that 
the claimant has incurred a disability arising out of, 
and in the course of, his employment, and that this 
proof must be made by substantial evidence leading 
either to the direct conclusion or to a legitimate in- 
ference that such is the fact. Saxton v. Sinclair Re- 
fining Co., 125 Neb. 468, 250 N.W. 655.’’ We have 
consistently applied the rule. In Caradori v. Fron- 
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tier Airlines, 213 Neb. 5138, 329 N.W.2d 865 (1983), we 
there held that a physician’s opinion that the accident 
‘‘could have’’ caused the injury was insufficient as a 
matter of law to carry the employee’s burden. See, 
also, Hatting v. Farmers Co-op Assn., 212 Neb. 
242, 322 N.W.2d 423 (1982); Renshaw v. Merrigol-Ad- 
ler Bakery, 212 Neb. 662, 325 N.W.2d 46 (1982); Nar- 
duzzo v. Sunderland Bros., 212 Neb. 852, 326 N.W.2d 
673 (1982); Husted v. Peter Kiewit & Sons Constr. 
Co., 210 Neb. 109, 318 N.W.2d 248 (1981). 

However clear the concept of ‘‘substantial evi- 
dence”’ leading to the direct conclusion of an 
employment-related disability, see Sagton v. Sin- 
clair Refining Co., 125 Neb. 468, 250 N.W. 655 (1933), 
we have struggled with the formula by which expert 
evidence establishes that conclusion. In Welke v. 
City of Ainsworth, 179 Neb. 496, 504-05, 138 N.W.2d 
808, 813 (1965), we said: ‘‘Where ... the inferences 
are not equally consistent and the more probable 
conclusion is that for which the claimant contends, 
then the claimant sustains his burden of proof on the 
element involved.’’ A strong dissent suggested that 
probabilities were not sufficient to sustain the claim- 
ant’s burden. In Lane v. State Farm Mut. Automo- 
bile Ins. Co., 209 Neb. 396, 308 N.W.2d 503 (1981), we 
stated: ‘‘Although it is frequently stated that medi- 
cal testimony must be given with ‘reasonable medi- 
cal certainty,’ it is sufficient when such testimony is 
stated in terms of ‘probability.’ In this connection, 
‘reasonable certainty’ and ‘reasonable probability’ 
are one and the same thing.’ (Syllabus of the 
court.) The first aspect of the assignment is there- 
fore without merit. 

As to the second aspect, the answer of Dr. Mercier 
poses as a condition to his opinion ‘‘that the pain in 
the back continued on fairly consistently.’’ How- 
ever, it is conceded that any back pain suffered by 
the claimant vanished 15 minutes after the accident, 
to be replaced by a referred pain in the leg. It is 
also true, as claimant suggests, that on the hospital 
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admission sheet the claimant was admitted as suf- 
fering back pain and that Dr. Mercier further testi- 
fied that the leg pain resulted from the ‘‘rupture of 
the disc with the pain radiating down the leg.’”’ 
After a complete reading of the record we are con- 
vinced, as was the Workmen’s Compensation Court, 
that the condition of which the claimant complained 
was at all times known both to the employer and to 
the examining and treating physicians, including Dr. 
Mercier. We are convinced that the minor inaccur- 
acy in the hypothesis of Dr. Mercier is not sufficient 
to warrant striking his evidence. Campbell v. City 
of North Platte, 178 Neb. 244, 1832 N.W.2d 876 (1965). 
Finding no error, the judgment of the Workmen’s 
Compensation Court is affirmed. 
AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, V. JERALD DEAN 
CROUCH, APPELLANT. 
337 N.W.2d 766 


Filed August 12, 1983. No. 82-691. 


Post Conviction. In order to establish a right to post conviction 
relief based on a claim of ineffective counsel, the criminal 
defendant has the burden to prove that counsel failed to perform at 
least as well as a lawyer with ordinary training and skill in the 
criminal law or that he failed to conscientiously protect his client's 
interests. Further, he must show on the record how he suffered 
prejudice in the defense of his case as a result of the counsel’s 
action during trial. 


Appeal from the District Court for Saunders 
County: BrycEe Bartu, Judge. Affirmed. 


Lawrence W. Stunkel, for appellant. 


Paul L. Douglas, Attorney General, and Dale A. 
Comer, for appellee. 


Krivosua, C.J., BOSLAUGH, McCown, WHITE, 
HASTINGS, CAPORALE, and SHANAHAN, JJ. 
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WHITE, J. 

This is an appeal from the District Court for 
Saunders County, Nebraska, from the denial of post 
conviction relief. Appellant, Jerald Dean Crouch, 
was convicted of one count of robbery and sentenced 
to imprisonment for a term of from 10 to 20 years. 
Neb. Rev. Stat. §§ 28-324 and 28-105 (Reissue 1979). 
The conviction was affirmed by this court in State v. 
Crouch, 205 Neb. 781, 290 N.W.2d 207 (1980). The 
facts relative to the commission of the crime are 
stated in that opinion and will not be repeated here. 

Essentially, the errors urged by appellant in this 
cause are identical to those asserted in the original 
appeal, except in a slightly different context. The 
same errors are now couched in terms of an alleged 
sixth amendment violation, i.e., denial of effective 
assistance of counsel. The errors alleged are as fol- 
lows: (1) Counsel was ineffective in failing to se- 
cure information in possession of the prosecution 
and in not conducting an independent investigation 
of witnesses prior to trial; (2) Counsel failed to pro- 
vide information to the appellant with respect to in- 
criminating statements allegedly made by the appel- 
lant and therefore prevented appellant from aiding 
in his defense or at least making an informed de- 
cision as to a plea bargain offer; and (3) Counsel 
failed to provide effective assistance when he did not 
pursue and contact rebuttal witnesses whose names 
were given him by the appellant. We shall discuss 
the assignments in order. 

Assignment (1) deals with the alleged existence of 
alibi witnesses, one Janet Kimm and two other per- 
sons named Calvin and Dave. Contrary to the con- 
tentions of the appellant, the evidence indicates, and 
the trial court believed, that appointed counsel con- 
tacted one Janet Kimm, whose name was the only 
complete name revealed to him. Counsel had a con- 
versation with Janet Kimm. She stated that she did 
not know of any way her testimony would help the 
appellant, and she further informed counsel that 
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while she was acquainted with two other alleged 
alibi witnesses, Calvin and Dave, she did not know 
their last names and had not been able to contact 
them. The appellant did not supply any further 
identification or whereabouts of Calvin or Dave. 
The failure to locate Calvin and Dave cannot be said 
to constitute ineffective assistance of counsel. The 
assignment is wholly without merit. 

Assignment (2): The appellant’s evidence indi- 
cates that he was never informed that conversations 
of himself with a codefendant in a Utah jail were 
overheard by a Nebraska State Patrol investigator 
and that the information was in the hands of the 
prosecution; thus, it was either not discussed with 
appellant by his counsel or appellant’s counsel never 
secured this information. Appointed counsel at the 
trial stated that it was his recollection that he had 
such information but that he could not be positive. 
The trial had occurred over 2 years previous to the 
post conviction hearing. It was observed by the 
trial court and by this court in the direct appeal in 
this case that the cross-examination of the State Pa- 
trol investigator was effective, that the evidence was 
admissible, and that no prejudice was shown. With 
respect to the alleged failure to convey information 
sufficient to make a plea bargain, both the appellant 
and his appointed counsel testified that the appellant 
at all times maintained his innocence of the charge 
and that he was not interested in a plea bargain. 
Counsel was not remiss in his duties by failing to 
discuss plea bargains after clear instructions from 
his client that he was not interested in any such bar- 
gains. 

Assignment (3) relates to the alleged failure of 
counsel to call as rebuttal witnesses certain persons 
who would testify to the fact that a codefendant did 
not suffer from an eye disease such as would have 
made it impossible for him to drive an automobile at 
night. This court on appeal and the trial court in the 
post conviction observed that this evidence was 
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merely cumulative and the admission of such evi- 
dence is addressed to the sound discretion of the 
trial court. State v. Keith, 189 Neb. 536, 203 N.W.2d 
500 (1973). 

In order to establish a right to post conviction re- 
lief based on a claim of ineffective counsel, the 
criminal defendant has the burden to prove that 
counsel failed to perform at least as well as a lawyer 
with ordinary training and skill in the criminal law 
or that he failed to conscientiously protect his 
client’s interests. Further, he must show on the rec- 
ord how he suffered prejudice in the defense of his 
case as a result of the counsel’s action during trial. 
State v. Otey, 212 Neb. 108, 321 N.W.2d 453 (1982); 
State v. Lang, 202 Neb. 9, 272 N.W.2d 775 (1978). 

The evidence against the appellant, as we ob- 
served in the original opinion, was overwhelming. 
He was placed as a participant at the scene of the 
crime by a codefendant. His codefendant’s es- 
tranged wife disputed his alibi by also placing him 
at or near the scene of the crime on the date of the 
crime. In addition, his own voluntary statement in 
which he implicated himself and threatened the 
codefendant was properly admitted in evidence. 
The appellant has the burden to establish prejudice 
by the existence of admissible evidence which would 
have been helpful to him on cross-examination or in 
his case in chief, providing the evidence could have 
been discovered by reasonable investigation. State 
v. Lang, supra. 

We agree with the trial court that the evidence dis- 
closes that counsel made reasonable efforts to dis- 
cover the existence of alibi witnesses. It is interest- 
ing to note that none of the proposed alibi witnesses 
were called at the post conviction hearing. The rec- 
ord is silent as to what, if anything, they could have 
said that would have supported the appellant’s alibi. 
The record totally fails to disclose whether the alibi 
witnesses would have supported the position of the 
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appellant. The appellant has failed to show preju- 
dice. State v. Lang, supra. 

We are of the opinion, as was the trial court, that 
the appellant’s assignments of error are not merito- 
rious. The denial of post conviction relief is af- 
firmed. 

AFFIRMED. 


MARGARET J. HEIRONYMUS, APPELLEE, V. J ACOBSEN 
TRANSFER ET AL., APPELLANTS. 
337 N.W.2d 769 


Filed August 12, 1983. No. 82-740. 


1. Workmen’s Compensation. One is totally disabled if he is unable to 
perform any work in which he has the experience or capacity to 
perform. 

2. Workmen’s Compensation: Words and Phrases. ‘'Total disabil- 
ity’’ does not mean a state of absolute helplessness; one may be so 
disabled notwithstanding the fact he is able to obtain trivial, 
occasional employment under rare conditions at small remunera- 
tion. 

3. Workmen’s Compensation: Appeal and Error. Findings of fact 
made by the Workmen's Compensation Court on rehearing have 
the same force and effect as a jury verdict in a civil case and, if 
supported by sufficient evidence, will not be disturbed on appeal 
unless clearly wrong. 

4. Workmen’s Compensation: Evidence. Issues of causation are for 

determination by the fact finder. 

Causation may be established on the basis of 


medical ‘probability, 
Appeal from the Nebraska Workmen’s Compensa- 
tion Court. Affirmed. 


Walter E. Zink II and Diane Bevans Carlson of 
Baylor, Evnen, Curtiss, Grimit & Witt, for appel- 
lants. 


Richard A. Koehler, for appellee. 


KRrRivosHa, C.J., BosLauGH, McCown, WHITE, 
HASTINGS, CAPORALE, and SHANAHAN, JJ. 
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CAPORALE, J. 

Jacobsen Transfer and its insurer, Great West 
Casualty Company, defendants-appellants, chal- 
lenge the determination of a three-judge panel of the 
Workmen’s Compensation Court that Jacobsen’s em- 
ployee, plaintiff-appellee Margaret J. Heironymus, 
is entitled to benefits under the Nebraska Work- 
men’s Compensation Act. We affirm. 

The appeal questions (1) the nature and extent of 
plaintiff’s disability, if any, (2) whether a causal 
connection exists between any such disability and 
the subject accident, and (3) whether plaintiff is 
entitled to vocational rehabilitation services. 

On June 9, 1976, plaintiff suffered injuries as the 
result of being thrown through the windshield of a 
freight truck, in an accident arising out of and in the 
course of her employment as a driver with Jacob- 
sen. 

Although the record is quite sketchy, it appears 
the initial medical concerns were with the fractures 
of plaintiff’s left shoulder and lower left leg. How- 
ever, in early 1977 plaintiff began to complain of a 
“funny feeling in her hand,’’ diarrhea, and exhaus- 
tion. She also had a history of gastrointestinal dis- 
comfort dating back to 1971. 

One of her physicians, on December 8, 1978, stated 
that plaintiff’s multiple complaints concerning her 
left shoulder, left leg, and back were chronic and im- 
proving and that her problem was one of pain man- 
agement. He concluded plaintiff had only partial 
disability, had a good prognosis, and should remain 
active so as to gradually resume as normal a life- 
style as possible. 

A fair reading of the testimony of another of her 
physicians is that, in his opinion, it is medically 
probable that plaintiff, notwithstanding a negative 
electroencephalogram, suffers a brain seizure dis- 
order as a proximate result of the accident. That 
disorder produces the hand episodes, diarrhea, and 
exhaustion. According to this neurologist, plaintiff 


HEIRONYMUS v. JACOBSEN TRANSFER 211 
Cite as 215 Neb. 209 


presently suffers a 5-percent disability as a conse- 
quence of that disorder, which stabilized as of De- 
cember 6, 1977. 

Although the 48-year-old plaintiff has an eleventh 
grade education and has worked as a retail sales- 
clerk, skilled production worker, busdriver, an auto- 
mobile front-end alignment mechanic, as well as a 
truckdriver, she has neither sought nor held any em- 
ployment since the 1976 accident. She now accom- 
panies her husband on his over-the-road trips and, 
with some help, does his bookkeeping. She can no 
longer function as a truckdriver, nor perform with- 
out leg pain any task which requires prolonged sit- 
ting, standing, or walking. She reobtained her driv- 
er’s license, which had lapsed following the acci- 
dent, but rarely drives for personal purposes, and 
blacked out on one such excursion. She takes medi- 
cation for the brain seizure disorder. 

Plaintiff initially participated in rehabilitation ef- 
forts but withdrew from them in a relatively short 
time. 

As to the first issue, although the evidence as to 
the nature and extent of plaintiff’s disability is sub- 
ject to a contrary evaluation, it cannot be said the 
compensation court’s finding that plaintiff is pres- 
ently totally disabled as a result of the accident is 
clearly wrong. 

We recently observed that whether one is totally 
disabled depends upon the inability to perform any 
work in which he has the experience or capacity to 
perform. Shaw v. Gooch Feed Mill Corp., 210 Neb. 
17, 312 N.W.2d 682 (1981). The evidence in this case, 
superficial as it is, does support a conclusion that 
plaintiff cannot perform employment for which she 
has experience or capacity. The fact she does her 
husband’s bookkeeping does not change the forego- 
ing conclusion, for ‘‘total disability’’ does not mean 
a State of absolute helplessness. One may be so dis- 
abled notwithstanding the fact he is able to obtain 
trivial, occasional employment under rare condi- 
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tions at small remuneration. Camp v. Blount Bros. 
Corp., 195 Neb. 459, 2388 N.W.2d 634 (1976); Brock- 
haus v. L. EH. Ball Constr. Co., 180 Neb. 737, 145 
N.W.2d 341 (1966). There is no showing that plaintiff 
could do bookkeeping for anyone except her husband 
or that she could perform such services without 
help. 

Findings of fact made by the Workmen’s Compen- 
sation Court on rehearing have the same force and 
effect as a jury verdict in a civil case and, if sup- 
ported by sufficient evidence, will not be disturbed 
on appeal unless clearly wrong. Halbert v. Cham- 
pion International, ante p. 200, 337 N.W.2d 764 
(1983); Renshaw v. Merrigol-Adler Bakery, 212 Neb. 
662, 325 N.W.2d 46 (1982). We may not, therefore, 
disturb the compensation’s court’s finding of disabil- 
ity. 

Issues of causation are also for determination by 
the fact finder. Newbanks v. Foursome Package & 
Bar, Inc., 201 Neb. 818, 272 N.W.2d 372 (1978). 
Therefore, the only question presented by the sec- 
ond issue in this appeal is the evidentiary standard 
by which causation may be established. Any earlier 
doubt that causation may be established on the basis 
of medical probability was removed by Halbert v. 
Champion International, supra. Marginal as the 
evidence before us is, it is sufficient to sustain the 
finding of the compensation court that plaintiff's dis- 
ability is the result of the 1976 accident. 

As to the third issue, Neb. Rev. Stat. § 48-162.01(3) 
(Reissue 1978) provides in part: ‘‘When as a result 
of the injury he [an employee] is unable to perform 
work for which he has previous training or experi- 
ence, he shall be entitled to such vocational rehabili- 
tation services, including retraining and job place- 
ment, as may be reasonably necessary to restore 
him to suitable employment.”’ 

Defendants argue that plaintiff has not met the test 
embodied in that language, for she has failed to 
prove she is unable to perform work for which she 
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has previous training or experience. The compensa- 
tion court’s finding that plaintiff is totally disabled 
necessarily implies a finding that she is unable to re- 
turn to work for which she has previous training or 
experience. Accordingly, the award by the compen- 
sation court of vocational rehabilitation services was 
proper. 

Of course, should plaintiff refuse to participate in 
these services without reasonable cause, she will, 
pursuant to the provisions of § 48-162.01(6), place 
herself in peril of losing some or all of the compen- 
sation payments awarded to her. 

AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, V. FRANKLIN C. 
BEACH, APPELLANT. 
337 N.W.2d 772 


Filed August 12, 1983. No. 82-763. 


1. Evidence: Appeal and Error. In reviewing cases involving con- 
flicting testimony it is not the province of this court to resolve con- 
flicts in the evidence, pass upon the credibility of witnesses, 
determine the plausibility of explanations, or weigh the evidence. 
Such matters are for the trier of fact, and the verdict must be sus- 
tained if, taking the view most favorable to the State, there is suffi- 
cient evidence to support it. 

2. Polygraph Tests. Generally speaking, where the mention of a 
polygraph test was inadvertent and unrequested, the results of any 
such test, if given, were not disclosed, the reference was properly 
objected to, and the jury was instructed to disregard such refer- 
ences, no prejudicial error has been committed. © 

3. Criminal Law: Evidence: Impeachment. As a general rule, evi- 
dence of prior juvenile adjudications may not be admitted as crimi- 
nal convictions for the purpose of impeaching the credibility of a 
witness. 

4. Criminal Law: Constitutional Law: Sentences. Neither double 
jeopardy nor the equal protection clause imposes an absolute bar to 
a more severe sentence upon reconviction. A trial judge is not 
constitutionally precluded from imposing a new sentence, even 
though greater than the origina] sentence, in the light of events 
subsequent to the first trial that may have thrown new light upon 
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the defendant’s life, health, habits, conduct, and mental] and moral 
propensities, which information may have come to the judge's at- 
tention from evidence adduced at the second trial itself, from a new 
presentence investigation, from the defendant's recent prison 
record, or possibly from other sources. 

5. Sentences. Whenever a judge imposes a more severe sentence 
upon a defendant after a new trial, the reasons for doing so must 
affirmatively appear from the record and be based upon objective 
information occurring after the time of the original sentencing 
proceeding. 

6. Sentences: Appeal and Error. In the absence of an abuse of dis- 
cretion by the trial court, this court will not disturb on appeal a 
sentence imposed within the statutory limits. 


Appeal from the District Court for Dawson County: 
HuGH Stuart, Judge. Affirmed. 


Steven A. Russell of Jacobsen, Orr & Nelson, for 
appellant. 


Paul L. Douglas, Attorney General, and G. Roderic 
Anderson, for appellee. 


KrivosHa, C.J., BosLauGH, McCown, WHITE, 
HASTINGS, CAPORALE, and SHANAHAN, JJ. 


HastTInGs, J. 

The defendant, Franklin C. Beach, was found guilty 
of attempted sexual assault in the first degree by a 
jury in the District Court of Dawson County. The 
District Court thereafter sentenced him to 1 year at 
hard labor in the Nebraska Penal and Correctional 
Complex and fined him $900. The defendant has ap- 
pealed the conviction. 

On appeal defendant has assigned three errors to 
the decision of the trial court: (1) The court erred 
in failing to grant a mistrial after a witness for the 
prosecution made reference to a polygraph test; (2) 
The court erred in precluding the use of prior juve- 
nile convictions of the prosecutrix for impeachment 
purposes; and (3) The sentence imposed by the 
court was excessive. 

On August 23, 1980, defendant was employed as a 
part-time jailer with the Dawson County Sheriff’s De- 
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partment, and had been so employed for the preced- 
ing 2 years. On that date defendant worked the night 
shift, from 11 p.m. on August 23 to 7 a.m. on August 
24. At that time the prosecutrix was being held at 
that facility as a material witness to an armed rob- 
bery. 

The testimony as to the events that transpired that 
evening varied greatly. The testimony of the prose- 
cutrix showed the following: At about 12:30 a.m. the 
defendant went to her cell and woke her. He then re- 
leased her from her cell and let her watch television 
in the jailer’s station. She testified that they watched 
television for about an hour and a half. At approxi- 
mately 2 to 2:30 a.m. the defendant began kissing 
her. He thereafter led her to another part of the jail- 
er’s station, pulled her to the floor on top of him, and 
rolled over on top of her. He proceeded to fondle her 
breasts, pulled down her pants, and penetrated her 
vagina with his penis. She was 14 years old at that 
time. 

The defendant offered contrary testimony. He 
argued that he let her out of her cell to watch tele- 
vision in the jailer’s station. The defendant also 
testified that he left the jailer’s station to use the 
restroom. As he left the restroom, he ran into the 
prosecutrix, who, he said, grabbed him and began 
kissing him, and they fell to the floor. He testified 
that they were only on the floor for about 1 minute 
and that nothing happened between them. 

After the events occurred on the morning of Au- 
gust 24, 1980, a complaint was made to the Dawson 
County sheriff, James Joneson, that the prosecutrix 
had been sexually assaulted by the defendant while 
in the Dawson County jail. Investigating this com- 
plaint, Sheriff Joneson interviewed defendant on 
September 2, 1980. At that time defendant told 
Joneson that he had let the prosecutrix out of her 
cell and allowed her to watch television on the night 
in question. The defendant also stated the prosecu- 
trix said she would do anything to get her boyfriend, 
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who was being held for armed robbery in the Daw- 
son County jail at that time, out of jail. 

In recalling his conversation with defendant, Sher- 
iff Joneson went on to state: ‘‘Starting where we 
left off, Mr. Beach stated to me that he got up from 
the jailer’s station, went to the rest room, which is 
located directly to the north of the jailer’s station 
around a partition; that when he came back out of 
the rest room [the prosecutrix] was standing in a 
small hallway between the surveillance cameras 
and the partition between that and the rest room, 
and that she started kissing him again, and that one 
thing led to another, and the next thing he knew they 
were on the floor doing it. I asked him what they 
were doing. Mr. Beach stated to me — Mr. Beach 
indicated to me that they were on the floor, that he 
could not remember if he took her clothes off or if 
she did. He could not remember if he had his pants 
clear off or just unzipped. I asked that specific 
question, ‘Did you take your pants clear off or did 
you have them unzipped?’ He could not remember. 

“Frank then stated to me that he did not think 
penetration occurred because she was too small and 
he did not want to hurt her. Frank then stated to me 
that he got scared, his hip started bothering him bad 
and became painful, that he became quite sick by 
the thought of what he was doing, that he got up and 
zipped up his pants, allowed her to get her clothes on 
and then put her back in her cell block.’”’ 

Joneson wrote down these statements made by de- 
fendant during the September 2 interview, read 
them back to defendant, and defendant signed them 
as his statement. The defendant disputed the accu- 
racy of the signed statement at trial. 

In determining which of these stories is the cor- 
rect statement of what actually occurred, it seems 
clear from the verdict of the trial court that the jury 
believed the prosecutrix and the testimony of Sheriff 
Joneson. As we have said, when reviewing cases 
with conflicting testimony such as this, ‘‘ ‘It is not 
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the province of this court to resolve conflicts in the 
evidence, pass upon the credibility of witnesses, de- 
termine the plausibility of explanations, or weigh 
the evidence. Such matters are for the trier of fact 
and the verdict must be sustained if, taking the view 
most favorable to the State, there is sufficient evi- 
dence to support it.’’’ State v. Farr, 209 Neb. 163, 
169, 306 N.W.2d 854, 858 (1981). Although the suffi- 
ciency of the evidence to support a judgment of con- 
viction was not raised by the defendant, after exam- 
ining the record and in light of the foregoing rules, 
we have no hesitancy in affirming the jury’s verdict 
of guilty. 

Turning now to the errors assigned by the defend- 
ant, he first complains that a mistrial should have 
been granted because a witness for the prosecution 
made reference to a polygraph test. The testimony 
to which the defendant is referring is that of Sheriff 
Joneson. At one point in his testimony he explained 
the steps he took in investigating the complaint. 
The testimony went as follows: ‘‘Q. What was the 
next thing you did in regard to this investigation 
[against the defendant}? A. The next thing I did 
after interviewing [the prosecutrix] was set up a 
polygraph.’’ At this point defendant’s counsel ob- 
jected and moved for a mistrial. The court denied 
the defense motion on the basis of State v. Vrchota, 
212 Neb. 567, 324 N.W.2d 394 (1982). The jury was 
thereafter instructed to disregard Joneson’s re- 
sponse to the prosecution’s last question. 

The defendant argues that the mention of the word 
‘‘polygraph”’ in the same sentence with reference to 
interviewing the prosecutrix gave rise to an infer- 
ence that she took and passed a polygraph test, 
which thereby enhanced the credibility of her testi- 
mony in the eyes of the jury. 

In State v. Vrchota, supra, we were faced with a 
very similar case. There, a witness made an inad- 
vertent and unrequested reference to a polygraph. 
In deciding that case we relied on our decision in 
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State v. Anderson and Hochstein, 207 Neb. 51, 296 
N.W.2d 440 (1980), cert. denied 450 U.S. 1025, 101 
S. Ct. 1731, 68 L. Ed. 2d 219 (1981). 

Discussing that case, we said: ‘In State v. Ander- 
son and Hochstein, 207 Neb. 51, 296 N.W.2d 440 
(1980), cert. denied 450 U.S. 1025, 101 S. Ct. 1731, 68 
L. Ed. 2d 219 (1981), a witness mentioned the word 
‘polygraph’ on redirect examination. The witness 
did not indicate whether he had taken such a test or 
what the results were. The defense counsel made a 
timely motion for mistrial. The motion was over- 
ruled and the trial judge gave a curative instruction. 
In holding that the denial of a mistrial was not error, 
we said: ‘The mere mention of the word ‘‘poly- 
graph,’’ absent more, does not constitute prejudicial 
error. Appellants have failed to disclose how or in 
what manner the use of the word ‘‘polygraph’’ was 
prejudicial under the circumstances... .’ Id. at 67, 
296 N.W.2d at 4651. 

‘‘Here the reference to the polygraph test was vol- 
unteered by the witness, and the result of the test 
was not disclosed. Prompt objection was made and 
the trial court instructed the jury to disregard the 
reference to the lie detector test. There was no fur- 
ther reference to the test.’’ 212 Neb. at 569, 324 
N.W.2d at 396. 

We see no difference between the Vrchota and An- 
derson and Hochstein cases and the one at bar. In 
all three of these cases the mention of a polygraph 
test was inadvertent and unrequested; the results of 
the tests were not disclosed; the reference was prop- 
erly objected to; and the trial court instructed the 
jury to disregard the references to the polygraph 
tests. In those cases the reference was not preju- 
dicial, and we find the reference in this case did not 
prejudice the defendant. Therefore, we find that the 
trial court was correct in overruling the defense mo- 
tion for a mistrial. 

Next, defendant argues he was improperly denied 
the opportunity to introduce prior juvenile adjudi- 
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cations of the prosecutrix for impeachment pur- 
poses. The defendant’s complaint is based upon the 
trial court’s granting of the State’s motion in limine, 
precluding the use of any prior juvenile adjudica- 
tions of the prosecutrix. The defendant claims he 
was thereby denied his right to effectively confront 
and cross-examine witnesses. 

In support of this argument defendant relies heav- 
ily on Davis v. Alaska, 415 U.S. 308, 94 S. Ct. 1105, 39 
L. Ed. 2d 347 (1974). In that case the Supreme Court 
held that a criminal defendant should have been al- 
lowed to introduce evidence that the witness for the 
State, who implicated and identified the defendant 
as the perpetrator of the criminal act in question, 
had a prior juvenile record, and as to the fact that 
this witness was on juvenile probation at the time he 
testified. 

Although on its face Davis may seem to be similar 
to the one at bar, a careful reading of it shows that it 
is distinguishable. In Davis the defendant claimed 
the witness for the State testified against the de- 
fendant out of fear that his probation would be re- 
voked if he failed to so testify. In that case the de- 
fendant sought to introduce the prior juvenile record 
into evidence, not just to attack the credibility of 
that witness as a dishonest person but also to show 
that the testimony of the witness was somehow co- 
erced and motivated by the State’s threat of proba- 
tion revocation. Therefore, it was contended this 
testimony was not believable. 

The case before us presents a different situation. 
The only use of the prosecutrix’s prior juvenile rec- 
ord by the defendant, that we can determine, is to 
show she is dishonest. The defense wanted to cast 
her as a dishonest juvenile offender in front of the 
jury, in hopes that the jury would disbelieve her. 
No bias or motive would be shown by these prior ju- 
venile adjudications, as was true in the Davis case. 

Such a use is improper under the Nebraska Evi- 
dence Rules. Neb. Rev. Stat. § 27-609 (Reissue 1979) 
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allows for the use of certain prior criminal convic- 
tions for the impeachment of witnesses. Subsection 
(4) of that statute states: ‘‘Evidence of juvenile ad- 
judications is not admissible under this rule.’’ We 
have interpreted this statute to be a bar to the ad- 
mission of prior juvenile adjudications for impeach- 
ment purposes. See State v. Caradori, 199 Neb. 691, 
260 N.W.2d 617 (1977). On this basis we find that the 
trial court’s granting of the State’s motion in limine 
was proper. 

Finally, defendant claims his sentence was exces- 
sive. The defendant initially pleaded guilty to the 
charge of attempted sexual assault in this case. For 
this he was sentenced to probation for 3 years. The 
defendant later sought to withdraw this plea, and in 
State v. Beach, 211 Neb. 660, 319 N.W.2d 754 (1982), 
we held that he should be allowed to do so, and re- 
manded the case to the District Court for further 
proceedings. As stated above, the trial court, after 
the jury found defendant guilty, sentenced him to 1 
year in the Nebraska Penal and Correctional Com- 
plex and fined him $900. 

The defendant argues that to increase his sentence 
after a new trial penalizes him for exercising his 
right to appeal. Therefore, it is argued, this in- 
crease in sentence is improper. arbitrary, and ex- 
cessive. In support of this argument defendant pri- 
marily relies upon North Carolina v. Pearce, 395 
U.S. 711, 89 S. Ct. 2072, 23 L. Ed. 2d 656 (1969). 

In that case the Supreme Court stated: ‘It can 
hardly be doubted that it would be a flagrant viola- 
tion of the Fourteenth Amendment for a state trial 
court to follow an announced practice of imposing a 
heavier sentence upon every reconvicted defendant 
for the explicit purpose of punishing the defendant 
for his having succeeded in getting his original con- 
viction set aside. Where, as in each of the cases be- 
fore us, the original conviction has been set aside be- 
cause of a constitutional error, the imposition of 
such a punishment, ‘penalizing those who choose to 
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exercise’ constitutional rights, ‘would be patently 
unconstitutional.’ ... But even if the first convic- 
tion has been set aside for nonconstitutional error, 
the imposition of a penalty upon the defendant for 
having successfully pursued a statutory right of ap-. 
peal or collateral remedy would be no less a viola- 
tion of due process of law. ‘A new sentence, with 
enhanced punishment, based upon such a reason, 
would be a flagrant violation of the rights of the de- 
fendant.’ ... A court is ‘without right to... puta 
price on an appeal....’’’ (Citations omitted.) Id. 
at 723-24. 

Under the decision in Pearce it is clearly improper 
for a trial court to sentence a defendant to a greater 
sentence after appeal and retrial simply because the 
defendant exercised his right to appeal. 

It must be pointed out that the Court in Pearce 
also stated: ‘‘We hold, therefore, that neither the 
double jeopardy provision nor the Equal Protection 
Clause imposes an absolute bar. to a more severe 
sentence upon reconviction. A trial judge is not con- 
stitutionally precluded, in other words, from impos- 
ing a new sentence, whether greater or less than the 
original sentence, in the light of events subsequent 
to the first trial that may have thrown new light 
upon the defendant’s ‘life, health, habits, conduct, 
and mental and moral propensities.’ Williams v. 
New York, 337 U.S. 241, 245 [69.S. Ct. 1079, 93 L. Ed. 
1837 (1949)]. Such information may come to the 
judge’s attention from evidence adduced at the sec- 
ond trial itself, from a new presentence investiga- 
tion, from the defendant’s prison record, or possibly 
from other sources.’’ (Emphasis supplied.) Id. at 
723. 

And, finally:. ‘‘In order to assure the absence of 
such a motivation, we have concluded that whenever 
a judge imposes a more severe sentence upon a de- 
fendant after a new trial, the reasons for his doing so 
must affirmatively appear. Those reasons must be 
based upon objective information concerning identi- 
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fiable conduct on the part of the defendant occurring 
after the time of the original sentencing proceeding. 
And the factual data upon which the increased sen- 
tence is based must be made part of the record, so 
that the constitutional legitimacy of the increased 
sentence may be fully reviewed on appeal.’’ Id. at 
726. : 

It seems, by the decision in Pearce, the trial court 
in its discretion could increase the defendant’s sen- 
tence without violating his due process rights, if 
such action was justified by reasons affirmatively 
appearing in the record. 

When sentencing the defendant after trial, the trial 
court made the following statements as to why the 
defendant’s sentence was increased: ‘‘Mr. Beach, 
the perception the Court has in this case is consider- 
ably different than when you appeared here before. 
At that time you had pled guilty to assault with in- 
tent to commit first-degree sexual assault, and even 
though you protested it was the impression of the 
Court that you had as a matter of fact assaulted this 
14-year-old girl with intent to commit statutory rape. 
However, after listening to the evidence, why, it’s 
my opinion that you actually did rape her. I think 
that the evidence that was adduced would have sup- 
ported a charge to go to the jury on the fact that you 
were guilty of first-degree sexual assault. The 
county attorney did you a great favor when he 
charged you with assault, with intent to commit 
first-degree sexual assault. This is greatly different 
than the perception that I had when I sentenced you 
before. 

“In addition to that, you were given credit the 
time before for having pled guilty and having saved 
the State of Nebraska the time and the expense of 
having a jury trial. That is no longer true. So that 
you don’t get credit for that saving of money that 
was present before. 

“T do not feel that it would be possible to send you 
to jail with the situation here. I do not feel that you 
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would make an adequate candidate for piabaod 
with the attitude that you have. In addition to that, 
I feel that it would depreciate the seriousness of the 
crime to place you on probation. 

‘For all of those reasons, it is the judgment of the 
Court that you be, and you hereby are, sentenced to 
the Nebraska Penal and Correctional Complex for a 
period of one year at hard labor, Sundays and holi- 
days excepted, and that you pay all costs of this 
prosecution. In addition to that, you are fined in the 
amount of $900.00. Solitary confinement is no part 
of this sentence, except for disciplinary reasona 
[sic] at that institution.’’ (Emphasis supplied. ) 

As the discussion of the evidence adduced at trial 
shows, there is support in the record for the court’s 
belief that not only did defendant attempt to sexual- 
ly assault the prosecutrix but in fact completed the 
act of sexual assault. 

After initially pleading guilty defendant was or- 
dered committed for evaluation to the Department 
of Correctional Services for a period not to exceed 90 
days. After that commitment the evaluation team 
concluded that incarceration of the defendant was 
not necessary; rather, they felt he needed long-term 
counseling. After trial a second presentence report 
was formulated. The evaluation in this report made 
a different recommendation: ‘‘This Officer has tak- 
en into consideration the Defendant’s prior record, 
his stability in the community, the recommendation 
from the Nebraska Penal and Correctional Complex 
and also the Defendant’s attitude towards the Pres- 
ent Offense in that he has not accepted any guilt in 
regards to the Present Offense and does not have 
any remorse. Also, this Officer has taken into con- 
sideration the severity of the Present Offense. It 
appears to this Officer that even though probation 
was recommended by the Nebraska Penal and Cor- 
rectional Complex and even though there are certain 
factors in favor of probation, this Officer believes 
that anything less than incarceration would depreci- 
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ate from the seriousness of the offense. Probation is 
not recommended.”’ 

From the record it appears that the trial court’s 
increase in the sentence of defendant was based up- 
on matters which came to light from the evidence 
adduced at the second trial and on the second pre- 
sentence report. Such matters as these are specifi- 
cally provided in Pearce as proper bases for in- 
creasing a defendant’s sentence after retrial. 
Therefore, we find this increase in sentence was 
properly within the discretion of the trial court. 

Sexual assault in the first degree is defined in rele- 
vant part as ‘‘(1) Any person who subjects another 
person to sexual penetration and ... (c) the actor is 
nineteen years of age or older and the victim is less 
than sixteen years of age is guilty of sexual assault 
in the first degree.’’ Neb. Rev. Stat. § 28-319 (Re- 
issue 1979). The defendant was 34 years of age in 
August of 1980. Subsection (2) of this statute classi- 
fies this offense as a Class II felony. 

Neb. Rev. Stat. § 28-201(4)(b) (Reissue 1979) 
states that the attempt of a Class II felony is a Class 
III felony. Neb. Rev. Stat. § 28-105 (Reissue 1979) 
provides the penalty of a Class III felony to be a 
maximum of 20 years’ imprisonment, or $25,000 fine, 
or both; minimum, 1 year’s imprisonment. 

The sentence imposed by the trial court is clearly 
within the statutory sentencing guidelines. As we 
have stated repeatedly in the past, ‘‘ ‘In the absence 
of an abuse of discretion by the trial court we will 
not disturb on appeal a sentence imposed within the 
statutory limits.’ ’’ State v. Ellefson, 214 Neb. 747, 
754, 336 N.W.2d 88, 92 (1983). We find no abuse 
of discretion. 

We find the sentence imposed by the trial court 
was within the proper discretionary limits of that 
court and therefore affirm the judgment and sen- 
tence of the trial court. 

AFFIRMED. 
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SIDNEY FEDERAL SAVINGS & LOAN ASSOCIATION, 
A CORPORTION, APPELLEE, V. ARLOD. JONES ET AL., 
APPELLANTS, DALTON STATE BANK ET AL., APPELLEES. 
337 N.W.2d 779 


Filed August 12, 1983. No. 83-086. 


1. Contracts: Vendor and Vendee: Liens. It is established in Ne- 
braska law that a vendee under an executory land contract is en- 
titled to an equitable lien for such amount which has been paid on 
the purchase price as against a subsequent creditor or purchaser 
from the vendors. 

2. Contracts: Vendor and Vendee: Damages. In a case where 
performance of a land contract is frustrated by the act or neglect of 
the vendor, the measure of damages should be the recovery of 
amounts properly designated as principal and such amounts of in- 
terest and value of improvements as exceed the reasonable value 
of the use of the property. 


Appeal from the District Court for Cheyenne 


County: JoHNn D. Knapp, Judge. Affirmed in part, 
and in part reversed and remanded with directions. 


R. Kevin O’Donnell of McGinley, Lane, Mueller, 
O’Donnell & Merritt, for appellants. 


Thomas M. Sonntag of John Peetz, P.C., for appel- 
lee ESU No. 14. 


Paul E. Hofmeister of Van Steenberg, Brower, 
Chaloupka, Mullin & Holyoke, for appellee Dalton 
State Bank. 


No appearance for appellee Sidney Federal Sav- 
ings. 

KrivosHa, C.J., BostLauGH, McCown, WH8uITE, 
HASTINGS, and CAPORALE, JJ. 


WHITE, J. 

This is an appeal from the District Court for Chey- 
enne County, Nebraska, by appellants, Arlo D. Jones 
and Leora F. Jones, husband and wife, against ap- 
pellee Sidney Federal Savings & Loan Association 
(Sidney Federal Savings), a corporation. The Dal- 
ton State Bank, while supportive of the position of 
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appellants in this case, is an appellee. The District 
Court determined that the Sidney Federal Savings’ 
mortgage was the first lien on the subject real es- 
tate; that the appellee Educational Service Unit No. 
14 of the State of Nebraska (ESU No. 14) was enti- 
tled to a second lien; and that the Dalton State Bank, 
Dalton, Nebraska, was entitled to a third lien on the 
subject real estate. We affirm in part, reverse in 
part, and remand with instructions. 

An understanding of the facts is necessary for a 
determination of this action. 

Arlo D. Jones and Leora F. Jones, as owners of 
certain real estate in Sidney, Nebraska, by contract 
agreed to sell the land to ESU No. 14. The land con- 
tract was recorded. In order to finance the con- 
struction of a building on the property to the design 
specifications of ESU No. 14, ESU No. 14 executed 
an agreement whereby it subordinated any priority 
that it may have been entitled to by reason of the 
prior execution of the land contract to a certain real 
estate mortgage executed by the owners, Arlo D. 
Jones and Leora F.. Jones, on the subject property 
and other property in Sidney, Nebraska. The prior- 
ity of the first mortgage to Sidney Federal Savings 
and the validity of the subordination agreement are 
not questions on appeal. Subsequent to the execu- 
tion of the subordination agreement and the mort- 
gage and note resulting therefrom, Arlo D. Jones 
and Leora F.. Jones executed, as security for various 
notes due the Dalton State Bank, a mortgage to the 
said Dalton State Bank on the same _ property 
covered by the Sidney Federal Savings’ mortgage. 
The amounts paid by ESU No. 14 pursuant to its con- 
tract of purchase are not disputed, nor is the amount 
due and owing the Dalton State Bank under various 
notes which are the subject of foreclosure. In deter- 
mining the order of priority the court found that 
ESU No. 14 had an equitable vendee’s lien for the 
total amount paid, including an amount designated 
as interest on both the land and building contracts. 
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It is that part of the finding to which the appeal by 
Arlo D. Jones and Leora F. Jones and the Dalton 
State Bank is directed. Although several errors are 
discussed, we shall discuss only the subject of the in- 
terest. 

It is established in Nebraska law that a vendee un- 
der an executory land contract is entitled to an 
equitable lien for such amount which has been paid 
on the purchase price as against a subsequent credi- 
tor or purchaser from the vendors. Robinson v. 
Bressler, 122 Neb. 461, 240 N.W. 564 (1932). See 
Annot., 82 A.L.R.3d 1040 (1978). See, also, 92 C.J.S. 
Vendor & Purchaser § 556 d. (1955). 

In this case the vendee, ESU No. 14, entered into 
two agreements with Arlo D. Jones and Leora F. 
Jones. The first of said agreements was dated No- 
vember 22, 1971, and was for the purchase of the real 
estate in Block 19 of Clarkson’s Second Addition to 
Sidney, Nebraska, and the second was an agreement 
whereby the appellants would erect a steel free-span 
structure to ESU No. 14 specifications. The second 
agreement was dated February 1, 1974, and provided 
that after May 1, 1974, ESU No. 14 should pay on the 
indebtedness the sum of $852.97 per month. The to- 
tal indebtedness on both contracts was $123,076.55, 
and the parties agreed that the contracts as of May 
1, 1974, had an unpaid balance of $94,800. To the 
date of trial ESU No. 14, for the entire period that it 
occupied the property, had paid $114,782.73, with 
$47,123.55 designated as principal and $67,659.18 as 
interest. The unpaid balance of both contracts bore 
interest at the rate of 9 percent, which the appellants 
agreed to pay to Sidney Federal Savings. It is un- 
disputed in the record that ESU No. 14 had posses- 
sion and benefit of the premises for 12 years before 
the foreclosure proceeding was instituted by Sidney 
Federal Savings. According to the teachings of 
Robinson v. Bressler, supra, a determination of the 
propriety of allowing interest payments to be added 
to an equitable lien ought to be connected with and 
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be set off against the reasonable value of the defend- 
ants’ retention of possession of the property. As the 
court in Robinson said at 474, 240 N.W. at 569: ‘‘[I]t 
does not seem right that the plaintiffs should by any 
computation become chargeable for so much of an 
excess in favor of the defendants who during the 
time retained possession and received the rents and 
profits from the whole property.’’ As between a 
creditor of, a purchaser from, or the vendor himself, 
a vendee under an executory land contract has 
made payments on the property but has also had ex- 
clusive possession and the right to use the property, 
and therefore an offset should be provided to such 
amount as against payments designated as interest. 
The amount of the setoff is determined by the rea- 
sonable value of the use of the property, which the 
trial court neglected to do in this case. 

Although raised only obliquely by the issues of the 
case, the allegation by Dalton State Bank that it had 
a superior lien as against ESU No. 14 brings into 
issue all amounts claimed by ESU No. 14 as a supe- 
rior lien to the property. As part of that necessary 
consideration, the trial court should have considered 
the value of the reasonable use of the property. 

ESU No. 14 suggests there was no evidence as to 
the reasonable value of the use of the property pre- 
sented by the appellants. We think the better rule is 
that in a case where performance of a land contract 
is frustrated by the act or neglect of the vendor, the 
measure of damages should be the recovery of 
amounts properly designated as principal and such 
amounts of interest and value of improvements as 
exceed the reasonable value of the use of the proper- 
ty. Robinson v. Bressler, supra. 

We affirm in part, reverse in part, and remand for 
proceedings not inconsistent with this opinion. 

AFFIRMED IN PART, AND IN PART REVERSED 
AND REMANDED WITH DIRECTIONS. 
SHANAHAN, J., not participating. 
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Filed August 12, 1983. No. 83-195. 


Motor Vehicles: Licenses: Sentences. Upon conviction for second 
offense driving while his license has been suspended, the court 
shall order the defendant not to operate a motor vehicle for any 
purpose for a period of 2 years from the date of his final discharge 
from jail or payment or satisfaction of any fine imposed, whichever 
is later. Neb. Rev. Stat. § 60-430.01 (Cum. Supp. 1982). 


Appeal from the District Court for Lincoln County: 
HUGH Stuart, Judge. Judgment on count I affirmed. 
Sentence on count II vacated and the cause re- 
manded for resentencing on count II. 


Ronald A. Ruff, for appellant. 


Paul L. Douglas, Attorney General, and Dale D. 
Brodkey, for appellee. 


KrivosHa, C.J., BOSLAUGH, McCown, WHITE, 
HASTINGS, CAPORALE, and SHANAHAN, JJ. 


PER CURIAM. 

Upon pleas of guilty to second offense drunken 
driving and second offense driving while under sus- 
pension, the defendant was sentenced to consecutive 
terms of 30 days in the county jail, with credit for 18 
days’ incarceration. His driver’s license was sus- 
pended for 1 year after his release from jail. The 
pleas were a result of a plea bargain in which the 
State reduced the charge from third offense drunken 
driving to second offense. 

He has appealed and contends the sentences were 
excessive. 

The defendant is a rancher, 51 years of age. He 
has had five previous convictions for driving while 
under the influence of alcoholic liquor and has been 
sentenced to the penitentiary for breaking and enter- 
ing and, on two occasions, for writing no-fund 
checks. 

Although the defendant has made some efforts to 
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reform, and voluntarily placed himself in the Hot 
Springs, South Dakota, alcoholic treatment center 
for treatment for alcoholism, his record is such that 
the prior offenses can not be ignored. In view of his 
record the sentences were minimal and not exces- 
sive. 

Neb. Rev. Stat. § 60-430.01 (Cum. Supp. 1982) pro- 
vides that for second offense driving while his li- 
cense has been suspended or revoked, the court shall 
order the defendant not to operate a motor vehicle 
for any purpose for a period of 2 years from the date 
of his final discharge from jail. The sentence in this 
case failed to conform to this requirement. 

The judgment on count I is affirmed. The sen- 
tence on count II is vacated, and the cause re- 
manded for resentencing. 

JUDGMENT ON COUNTI AFFIRMED. SENTENCE 
ON COUNT II VACATED AND THE CAUSE REMANDED 
FOR SENTENCING ON COUNT II. 


REGNEV, INC., APPELLANT, V. SHASTA 
BEVERAGES, INC., APPELLEE. 
337 N.W.2d 783 


Filed August 12, 1983. No. 83-226. 


Summary Judgment. Where undisputed facts are reasonably sus- 
ceptible of different and conflicting inferences or where the ulti- 
mate inferences to be drawn from those facts are not certain, 
summary judgment is not a proper disposition. 


Appeal from the District Court for Douglas County: 
JOHN T. GRANT, Judge. Reversed and remanded. 


Monte Taylor of Taylor, Hornstein, Peters & 
Kluver, for appellant. , 


C. L. Robinson of Fitzgerald, Brown, Leahy, 
Strom, Schorr & Barmettler, for appellee. 


KrivosHa, C.J.,  BostauGH, McCown, WHITE, 
HASTINGS, CAPORALE, and SHANAHAN, JJ. 
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SHANAHAN, J. 

Regnev, Inc., appeals from a summary judgment 
entered in favor of Shasta Beverages, Inc. We re- 
verse and remand. 

Regnev’s original petition stated in part that ‘‘on 
or about May 30, 1980, [the parties] entered into an 
express agreement wherein [Shasta] appointed 
[Regnev] as its representative for the distribution at 
wholesale of [Shasta’s] line of nonalcoholic bever- 
ages ... pursuant to a certain letter of appointment 
dated May 30, 1980, as expanded by a subsequent 
letter of appointment dated May 22, 1981.’’ Shasta 
then filed and the court sustained a motion to make 
definite and certain, namely, that Regnev set forth 
the alleged contract between the parties by attach- 
ing a copy thereof to the petition. In its amended 
petition Regnev reiterated the allegation concerning 
an ‘‘express agreement”’ and the distributorship, but 
attached to the petition photostatic copies of the let- 
ters of May 30, 1980, and May 22, 1981, respectively. 
The letter of May 30, 1980, from Shasta to Regnev 
contained the following: ‘‘This letter is a follow up 
on the meeting between yourself and our Shasta 
Management team in Omaha. 

‘“‘We are pleased that you are very enthusiastic 
about representing Shasta in many outlets we are 
now calling on ....’’ This letter then referred to 
the various accounts which were assigned to Reg- 
nev. The additional letter of May 22, 1981, referred 
to certain ‘‘military accounts’”’ assigned to Regnev 
and a ‘‘redistribution fee’’ to be paid to Regnev re- 
garding the military accounts. Shasta demurred to 
the petition, i.e., that the facts alleged in the 
amended petition did not state a cause of action. 
The demurrer was overruled and Shasta filed an 
answer (general denial). Shasta then filed a motion 
for summary judgment and alleged that ‘‘the plead- 
ings demonstrate that the Franchise Practices Act 

. is not applicable. and that there is no genuine 
issue of material fact and that defendant is entitled 
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to summary judgment of dismissal as a matter of 
law.’’ 

In response to the motion for summary judgment 
and based on the pleadings only, the trial court de- 
termined that the two letters appended to Regnev’s 
petition constituted the entire agreement between 
the parties and that such agreement did not consti- 
tute a franchise agreement which ‘‘contemplates or 
requires the franchisee to establish or maintain a 
place of business within the State of Nebraska.’’ 
See Neb. Rev. Stat. §§ 87-403(1) and 87-402(7) (Re- 
issue 1981). The trial court granted summary judg- 
ment that any agreement between the parties was 
not within the purview of the Franchise Practices 
Act. 

The Franchise Practices Act, Neb. Rev. Stat. 
§§ 87-401 et seq. (Reissue 1981), does not exclude an 
unwritten agreement regarding a franchise. The 
act specifically refers to ‘‘any arrangement, agree- 
ment, or contract, either expressed or implied... .”’ 
§ 87-402(1). The problem in this case is created by 
Regnev’s use of the phrase ‘‘pursuant to’’ in relation 
to certain letters from Shasta and the alleged fran- 
chise agreement. ‘‘Pursuant to’’ can mean ‘“‘in the 
course of carrying out.’’ Black’s Law Dictionary 
1112 (5th ed. 1979). If this interpretation is used, the 
allegation in question in Regnev’s petition can be in- 
terpreted to mean ‘‘in carrying out the letters for dis- 
tributorship, a franchise agreement was entered by 
the parties.’’ The pleading is susceptible to the in- 
ference that there may be written documents 
regarding the distributorship, as reflected by the let- 
ters, and a contemporaneous or subsequent agree- 
ment with other basic, contractual terms for the 
franchise. These aspects of any agreement are not 
shown by the letters which Shasta claims set forth 
the entire agreement between the parties. There is 
some uncertainty whether the letters contain the en- 
tire agreement between the parties; whether the let- 
ters merely reflect an itemization of the accounts to 
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be serviced by Regnev in conjunction with a fran- 
chise agreement; and whether there may be some 
agreement contemporaneous with or subsequent to 
the initial letter of May 30, 1980, which refers to the 
accounts assigned to Regnev. Where the facts al- 
leged are not in dispute but are susceptible of dif- 
ferent and conflicting inferences, or where the ulti- 
mate inferences to be drawn from those facts are 
not certain, a summary judgment is not a proper 
disposition. The benefit of any doubt resulting from 
such varied inferences goes to the party resisting 
the motion. See, Stolte v. Blackstone, 213 Neb. 113, 
828 N.W.2d 462 (1982); McVey v. Discher, 122 Il. 
App. 2d 408, 259 N.E.2d 300 (1970). A motion for 
summary judgment is not intended to be a substitute 
for a motion to dismiss, a demurrer, or a motion. for 
a judgment on the pleadings. See Healy v. Metro- 
politan Utilities Dist., 158 Neb. 151, 62 N.W.2d 543 
(1954). 

Therefore, the judgment of the District Court is 
reversed and this matter is remanded for further 

proceedings. 
REVERSED AND REMANDED. 


ROBERT WAYNE TAUTFEST, APPELLANT, V. NANCY KAY 
TAUTFEST, APPELLEE. 
338 N.W.2d 49 


Filed August 26, 1983. No. 82-440. 


1. Child Custody: Appeal and Error. A decree fixing custody of 
minor children will not be modified unless there has been a change 
of circumstances indicating that the person having custody is unfit 
for that purpose or that the best interests of the children require 
such action. 

2. Modification of Decree: Child Custody. Under Neb. Rev. Stat. 
§ 42-364 (Reissue 1978), the trial court on its own motion may make 
subsequent changes or modifications in a decree of dissolution of a 
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marriage in relation to any minor children and their maintenance 
when required, but only after notice to the parties and an oppor- 
tunity to be heard. 

Appeal from the District Court for Lancaster 
County: Wruiam D. BLuE, Judge. Affirmed in 
part, and in part reversed and remanded with direc- 
tions. 


Miles W. Johnston, Jr., of Johnston, Barber & 
Wherry, for appellant. 


Roy A. Sheaff and John F.. Sheaff of Sheaff Law 
Offices, for appellee. 


McCown, CAPORALE, and SHANAHAN, JJ., and 
BROoDKEY, J., Retired, and COLWELL, D.J., Retired. 


COLWELL, D.J., Retired. 

Robert Wayne Tautfest, petitioner, appeals a child 
custody modification order awarding physical cus- 
tody of his daughter, Amy Jo Tautfest, born March 
10, 1978, to Henry and Judy Lambert, maternal 
grandparents. The original decree of October 8, 
1979, awarded custody to the mother, Nancy Kay 
Tautfest, respondent-appellee. 

A summary of the pleadings is necessary. On Oc- 
tober 30, 1980, Robert filed his application for cus- 
tody of Amy, alleging that she was in the custody 
and care of Henry and Judy Lambert, that there 
were changed circumstances of both parents, and 
that the best interests of Amy required awarding her 
custody to Robert. The prayer was for permanent 
custody. Robert served notice on Nancy and on 
Henry and Judy Lambert. Nancy’s answer denied 
the allegations and alleged that Robert was unfit, 
that Nancy and Amy lived with Nancy’s parents, 
Henry and Judy Lambert, and that for Amy’s best in- 
terests she should remain in that living environ- 
ment. Nancy and the Lamberts filed their joint 
counterapplication alleging that Robert was unfit, 
that Nancy and Amy have lived in the Lambert 
home for an extended period, and that for Amy’s 
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best interests she should be left in that environment 
under their joint custody. The prayer was for joint 
custody and equitable relief. Robert filed no re- 
sponsive pleading; the issues were tried as if he had 
filed a general denial, and we will so consider it. 
Robert made no objection to the Lamberts’ interven- 
tion; however, they are proper parties. Harris v. 
Harris, 151 Neb. 191, 36 N.W.2d 849 (1949). 

The modification decree granted reasonable 
visitation to Nancy and particular visitation times to 
Robert. No findings were made as to fitness or 
change of circumstances of the parents. Nancy did 
not appeal, and no issue is made that her parental 
custodial rights are in conflict with the claims of her 
parents. 

Robert assigns as error that (1) there was no evi- 
dence of either his unfitness or his forfeiture of pa- 
rental rights and (2) the best interests of Amy would 
be served by awarding her custody to him. 

There is little creditable dispute of the facts. Fol- 
lowing the dissolution, Nancy established a home 
with Amy in Lincoln, Nebraska. She was employed. 
In July 1980 she began a live-in arrangement with 
Jerry Hollandsworth; at the insistence of the 
Lamberts, Amy went to live with them at their 
home, 4000 South 35th Street, Lincoln, Nebraska, 
where Amy remains. Robert continued his visita- 
tion privileges. Nancy regularly visited the 
Lambert home and assisted in Amy’s care until Oc- 
tober 1980 when she and Jerry went to Las Vegas, 
Nevada, where they were married. They returned 
to Lincoln in December 1980. 

Robert ceased making his $100 monthly child sup- 
port payments in September 1980; the total delin- 
quency was $1,700; he claimed that he deposited the 
child support money in a savings account for Amy, 
but this was not verified. The Lamberts have fur- 
nished all of Amy’s financial support. Nancy sup- 
ported herself and Jerry. Nancy separated from 
Jerry and moved to the Lambert home in July 1981. 
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Nancy and Jerry were divorced in 1981. A child 
born of that marriage was relinquished for adoption. 
The Lamberts own a four-bedroom home; Henry has 
a good work record as a tilesetter. Robert has a 
speech defect that limits his job opportunities; he 
has remarried. Neither Robert nor his wife has a 
record of regular employment. Robert’s parents 
help support them. Nancy relies upon the Lamberts 
for guidance and assistance in the rearing of Amy; 
however, she controls and supervises Amy’s needs 
and care. Mrs. Lambert testified, ‘‘Nancy takes full 
responsibility of Amy. She does all of Amy’s feed- 
ing, her bath. She gets along real good with all of 
us. We all work together with her... .’’ Nancy in- 
tends to complete some additional nursing training, 
and when she is able to support herself she will es- 
tablish her own home with Amy. A custody investi- 
gator’s report dated June 22, 1981, recommended 
that the custody of Amy remain with the Lamberts. 
An update report of April 16, 1982, makes no recom- 
mendations; however, it confirms the evidence that 
Nancy assumed the care of her child and that she in- 
tended to move from the Lambert home. 

‘“‘When dissolution of a marriage . . . is decreed, the 
court may include such orders in relation to any mi- 
nor children and their maintenance as shall be justi- 
fied, including placing the minor children in the cus- 
tody of the court or third parties .... Custody and 
visitation of minor children shall be determined on 
the basis of their best interests. Subsequent changes 
may be made by the court after hearing on such 
notice as prescribed by the court.’”’ (Emphasis sup- 
plied.) Neb. Rev. Stat. § 42-364 (Reissue 1978). 

We review these proceedings de novo, Neb. Rev. 
Stat. § 25-1925 (Reissue 1979), and reach independent 
conclusions on the issues presented. Campbell v. 
Campbell, 202 Neb. 575, 276 N.W.2d 220 (1979). 

‘‘A decree fixing custody of minor children will not 
be modified unless there has been a change of cir- 
cumstances indicating that the person having cus- 
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tody is unfit for that purpose or that the best inter- 
ests of the children require such action.’’ (Syllabus 
of the court.) Ahlman v. Ahlman, 201 Neb. 273, 267 
N.W.2d 521 (1978). 

We first consider Robert’s application. The evi- 
dence shows that there have been some changes in 
the circumstances of both parents since the dissolu- 
tion decree; however, such evidence does not sup- 
port a finding of either unfitness of either parent or 
forfeiture of rights, or that the best interests of Amy 
would be served by awarding her custody to Robert. 
Robert failed to pay child support, and except for a 
few months Amy has been living with her mother in 
the Lambert home where Amy received very good 
care and supervision, although the Lambert support 
and strong family guidance are factors. Robert’s 
application for custody was properly denied. 

Robert’s appeal primarily objects to the award of 
physical custody to the grandparents, arguing that 
such is contrary to Nielsen v. Nielsen, 207 Neb. 141, 
296 N.W.2d 483 (1980). We conclude that it is not 
necessary to consider Nielsen; rather, we dispose of 
that issue on procedural grounds not assigned. Gen- 
erally, this court only considers errors assigned and 
discussed; however, by statute and court rule we 
may note plain error not assigned. Neb. Rev. Stat. 
§ 25-1919 (Reissue 1979); Neb. Ct. R. 9D(1)d (Rev. 
1982); Cockle v. Cockle, 204 Neb. 88, 281 N.W.2d 392 
(1979). 

“Under section 42-364, R.S. Supp., 1974, the trial 
court on its own motion may make subsequent 
changes or modifications in a decree of dissolution of 
a marriage in relation to any minor children and 
their maintenance when required, but only after 
notice to the parties and an opportunity to be 
heard.’’ (Emphasis supplied.) Francis v. Francis, 
195 Neb. 417, 421, 238 N.W.2d 468, 470 (1976). 

The counterapplication alleged and prayed only 
that the custody of Amy should be awarded to the 
applicants ‘‘jointly.’’ All of their supporting evi- 
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dence on that issue was directed to their joint cus- 
tody. Further, it was a temporary plan until Nancy 
could support herself. 

The only evidence in the record concerning the 
award of custody to the Lamberts was elicited by 
the judge: ‘‘THE COURT: Would you be willing for 
you and your husband to have custody of Amy Jo 
without your daughter having joint custody? THE 
WITNESS [Judy Lambert]: If that is the way we 
could have it, yes, but we would like it with her.”’ 
There was no notice to Robert that there was an is- 
. sue of the award of physical custody to the grand- 
parents. Robert was entitled to such a notice. Un- 
der those circumstances, it was plain error for the 
court to award physical custody to the Lamberts. 
The award of physical custody of Amy to the 
Lamberts is set aside. 

From our further de novo review of the counterap- 
plication, we find that Amy’s best interests are be- 
ing served with Nancy as the custodial parent, util- 
izing the home, financial support, and strong family 
influences of the Lamberts. The award of joint cus- 
tody to Nancy and her parents would neither change 
nor strengthen the original custody order. The 
counterapplication is dismissed, and the decree of 
dissolution of October 8, 1979, relating to child cus- 
tody is reinstated. 

Visitation is an issue within the pleadings. The 
change of the particular times for Robert’s visitation 
is fair and for Amy’s best interests, Heyne v. 
Kucirek, 203 Neb. 59, 277 N.W.2d 439 (1979), and that 
part of the modification order is affirmed. 

AFFIRMED IN PART, AND IN PART REVERSED 
AND REMANDED WITH DIRECTIONS. 

BRODKEY, J., Retired, dissenting. 

I must respectfully dissent from the majority opin- 
ion. The hearing in this case was held upon the peti- 
tion filed by Robert Wayne Tautfest, the father, 
seeking custody of his child Amy Jo, and on the 
counterapplication of Nancy Kay Tautfest and her 
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parents, Henry and Judy Lambert, seeking joint cus- 
tody of Amy Jo. The trial court awarded custody to 
the Lamberts, but not to Nancy Kay Tautfest. The 
majority contends that since the counterapplication 
was made by both Nancy Kay and the Lamberts, the 
court had no power to award the custody of Amy Jo 
separately to the Lamberts in view of the provision 
of Neb. Rev. Stat. § 42-364 (Reissue 1978), which pro- 
vides that changes in custody may be made by the 
court after a hearing on such notice as prescribed by 
the court. In other words, the majority would ap- 
pear to contend that since the counterapplication 
was filed by them jointly, the court cannot consider 
the parties separately and award custody to only one 
of them. This, to my way of thinking, is a hyper- 
technical approach and does not solve the problem 
presented in this appeal. It should also be remem- 
bered that marriage dissolution cases, including 
child custody aspects thereof, are equitable in na- 
ture, and equity powers are broad enough to permit 
the fashioning of a just result without being thwarted 
by hypertechnical matters. 

A careful review of the record in this case con- 
vinces me that the best interests of Amy Jo would be 
served, at least for the time being, by having the 
custody of Amy Jo remain in the Lamberts, her 
grandparents, who have been supplying the financial 
necessities for the support of Amy Jo, and also guid- 
ance and counseling. If and when the mother, 
Nancy Kay Tautfest, completes her education and is 
prepared to go out into the world and establish a 
home of her own, and has demonstrated the capacity 
to support and take care of Amy Jo, then there 
would be such a change in circumstances that would 
entitle her to apply for a change in custody of Amy 
Jo to her. We have held that the judgment concern- 
ing the custody of children is necessarily quite sub- 
jective in nature and that many factors may be con- 
sidered in light of the particular circumstances of 
each individual case; also, that in evaluating the 
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general concept of the best interests and welfare of 
the children, great weight will be given to the fact 
that the trial judge saw and observed the witnesses. 
Whitlatch v. Whitlatch, 206 Neb. 527, 293 N.W.2d 856 
(1980). The trial court in this case saw and ob- 
served the witnesses and, I am convinced, reached 
the right result. I would affirm. 


WILLIAM P. HARRIS AND EXVELYN P. HARRIS, 
APPELLEES, V. VIOLA E}BERHARDT, APPELLANT. 
338 N.W.2d 53 


Filed August 26, 1983. No. 82-484. 


1. Small Claims Court. The entire matter in small claims court is on 
a very informal basis, with a minimum of procedural require- 
ments. 

2. Small Claims Court: Pleadings: Appeal and Error. Inasmuch as 
no specific theories of recovery are required to be pleaded in small 
claims court, that court’s decision must be affirmed by the District 
Court if it can be founded on any theory supported by the evidence. 

3. Pleadings: Waiver. A general appearance waives any defects in 
the process or notice, the steps preliminary to its issuance, or in the 
service or return thereof. 


Appeal from the District Court for Madison 
County: RICHARD P. GARDEN, Judge. Affirmed. 


W. G. Whitford, for appellant. 
No appearance for appellees. 


BosLauGH, WHITE, and HAsTINGs, JJ., and BROWER 
and McGinn, D. JJ. 


PER CURIAM. 

The plaintiffs, William and Evelyn Harris, institu- 
ted an action in the small claims court of Madison 
County, asking judgment in the sum of $1,000 on the 
ground that ‘‘defendant refuses to release savings of 
plaintiffs.’’ The claim was based on the allegation 
that the defendant had not returned all of the money 
which had been entrusted to her by the plaintiff 
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William Harris. After a trial, at which the parties 
appeared, the small claims court determined that of 
the $1,654 placed in confidence with the defendant, 
she had not returned $874. On appeal the District 
Court, hearing the case de novo, found that the de- 
fendant had not returned $854, and entered judgment 
accordingly. We affirm. 

The defendant has assigned two points of error on 
appeal to this court. First, the defendant contends 
that the small claims court and the District Court 
erred in proceeding on a complaint for money dam- 
ages which did not state a cause of action. 

The entire matter in small claims court is on a 
very informal basis, with a minimum of procedural 
requirements. State ex rel. Simpson v. Vondrasek, 
203 Neb. 693, 279 N.W.2d 860 (1979). Neb. Rev. Stat. 
§ 24-526 (Reissue 1979) provides that ‘‘No formal 
pleadings other than the claim and notice, and the 
counterclaim or setoff and notice, if appropriate, 
shall be required in the Small Claims Court... .” 

This court’s holding in Fuchser v. Jacobson, 205 
Neb. 786, 290 N.W.2d 449 (1980), is pertinent here. In 
that decision we held that ‘‘Inasmuch as no specific 
theories of recovery are required to be pleaded in 
Small Claims Court, that court’s decision must be 
affirmed by the District Court if it can be founded on 
any theory supported by the evidence.’’ Id. at 788, 
290 N.W.2d at 451. We believe the evidence amply 
supported the court’s finding. 

Second, the defendant argues that the small 
claims court lacked the necessary jurisdiction to try 
the case, since the mail receipt of the notice was not 
signed by the defendant. Neb. Rev. Stat. § 24-524(3) 
(Reissue 1979) provides that ‘‘Service by mail shall 
be complete upon return to the court of the receipt 
signed by the defendant... .”’ 

In this case, however, the defendant did not chal- 
lenge the sufficiency of the notice before the small 
claims court, but participated fully on the merits of 
her cause. These acts constituted a general appear- 
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ance before that tribunal. Abel v. Southwest Cas. 
Ins. Co., 182 Neb. 605, 156 N.W.2d 166 (1968); Ivaldy 
v. Ivaldy, 157 Neb. 204, 59 N.W.2d 373 (1953). 

This court has long adhered to the general rule 
that ‘‘A general appearance waives any defects in 
the process or notice, the steps preliminary to its is- 
suance, or in the service or return thereof.’’ 6 C.J.S. 
Appearances § 41 at 67 (1975); White v. Merriam, 16 
Neb. 96, 19 N.W. 703 (1884); Cropsey v. Wiggenhorn, 
3 Neb. 108 (1873). 

As the Supreme Court of Arkansas said in Pender 
v. McKee, 266 Ark. 18, 35, 582 S.W.2d 929, 938 (1979), 
“‘Any defect in the process, the return thereon or the 
service thereof is cured or waived by the appear- 
ance of the defendant without raising an objection, 
and he is precluded from thereafter taking advan- 
tage of the defect.’’ It is immaterial that the defen- 
dant was ignorant of the irregularity which rendered 
the process ineffective. 5 Am. Jur. 2d Appearance 
§ 7 (1962). 

For the reasons stated above, the decision of the 
District Court must be affirmed. 

AFFIRMED. 


LARRY KRANCE, DOING BUSINESS AS KRANCE GRAIN AND 
LIVESTOCK Co., ET AL., APPELLEES AND 
CROSS-APPELLANTS, V. WENDELL L. F'AEH, APPELLANT 
AND CROSS-APPELLEE. 

338 N.W.2d 55 


Filed August 26, 1983. No. 82-486. 


1. Landlord and Tenant. The same rules apply to a sublessor-sub- 
lessee relationship as are applicable to a lessor-lessee relationship. 

2. Landlord and Tenant: Words and Phrases. A lease is a specics of 
contract for the possession and profits of land and tenements, ei- 
ther for life or for a certain period of time, or during the pleasure 
of the parties, and the essential elements of a contract must be 
present. 

. A lease is a hiring or renting of land for a certain 

time upon a named consideration. 
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The categorics of tenant and invitee are by defini- 
tion mutually exclusive. 

5. Landlord and Tenant. The rule of caveat emptor applies to leases 
of real estate, wherein the control passes to the lessee, and, in the 
absence of fraud, deceit, or concealment, the duty devolves upon 
the lessee to examine the premises with respect to suitability for 
his business and with respect to safety. 

6. Landlord and Tenant: Liability. A landlord is not liable to his ten- 
ant for any defects existing in the demised premises at the time of 
the lease that are perceptible to the senses or that can be discov- 
ered by reasonable inspection or examination. 

A lessor of land who conceals or fails to disclose to 
his jdsaee any condition, whether natural or artificial, which in- 
volves unreasonable risk of physical harm to persons on the land, is 
subject to liability to the lessee and others upon the land with the 
consent of the lessee or his sublessee for physical harm caused by 
the condition after the lessee has taken possession, if (a) the lessee 
does not know or have reason to know of the condition or the risk 
involved and (b) the lessor knows or has reason to know of the con- 
dition, and realizes or should realize the risk involved, and has rea- 
son to expect that the lessee will not discover the condition or real- 
ize the risk. 


Appeal from the District Court for Merrick 


County: JoHN M. Brower, Judge. Reversed and 
remanded for a new trial. 


Daniel M. Placzek of Luebs, Dowding, Beltzer, 
Leininger, Smith & Busick, for appellant. 


Michael L. Jeffrey and John C. Hahn of Jeffrey, 
Jeffrey, Hahn & Hemmerling, P.C., for appellees. 


KRIvosHA, C.J., BOSLAUGH, McCown, WHITE, 
HASTINGS, CAPORALE, and SHANAHAN, JJ. 


BOSLAUGH, J. 

This was an action to recover damages for injury 
to cattle caused by the ingestion of Dyfonate, a high- 
ly toxic insecticide. 

The defendant, Wendell L. Faeh, is the lessee of 
an 80-acre tract of farmland in Merrick County, Ne- 
braska. In 1979 he raised corn on approximately 76 
acres of the land. The remainder of the tract was 
occupied by turnrows, a Shelterbelt, and two old 
gravel pits. The plaintiffs operate a cattle feeding 
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business. Late in 1979 the plaintiffs arranged with 
the defendant to run cattle upon the corn ground for 
$2.50 per acre. 

In February 1980 the plaintiffs placed 300 head of 
their cattle upon the defendant’s land. Prior to this 
time, one of the plaintiffs and his men had erected 
electric fences on the land. The fences extended in- 
to and enclosed the turnrows and a part of the shel- 
terbelt area adjacent to the corn ground. Several 
days after the cattle had been placed on the land, 
five or six cattle were found dead. A bag of Dyfo- 
nate was discovered in some weeds in the area be- 
tween the cornfield and the shelterbelt. The bag 
had been trampled open and a part of the contents 
consumed by the cattle. Twenty-three cattle died as 
a result of Dyfonate poisoning. Other cattle recov- 
ered following treatment by a veterinarian. 

The second amended petition alleged four theories 
of recovery. The case was submitted to the jury on 
theories of negligence and strict liability. The jury 
returned a general verdict for the plaintiffs in the 
amount of $11,311.40. 

The defendant has appealed. The principal as- 
signments of error relate to the sufficiency of the 
evidence to sustain the judgment and the instruc- 
tions to the jury. 

Although the plaintiffs’ brief requests that the 
judgment be affirmed, they have filed a cross-ap- 
peal. The plaintiffs allege that the trial court should 
have instructed the jury to determine the contrac- 
tual relationship between the parties and that the tri- 
al court should have instructed the jury as a matter 
of law that the relationship between the parties was 
that of business invitor-invitee. 

Instruction No. 2 read in part as follows: ‘‘Defen- 
dant Faeh leased the premises involved in this ac- 
tion to the plaintiffs. If you find all of the following 
conditions true: 

‘1. There was a condition on the premises which 
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involved an unreasonable risk of harm to the plain- 

tiffs’ cattle.’’ 

The trial court correctly instructed the jury that as 
to the land leased by the plaintiffs, the relationship 
between the parties was that of lessor and lessee. 
Although in fact the defendant was a sublessor and 
the plaintiffs were sublessees, the same rules apply 
to this relationship as are applicable to a lessor-les- 
see relationship. See 49 Am. Jur. 2d Landlord and 
Tenant § 508 (1970). 

The trial court was correct in finding as a matter 
of law that a lessor-lessee relationship existed be- 
tween the parties. We said in Johnson v. City of Lin- 
coln, 174 Neb. 837, 846, 120 N.W.2d 297, 303 (1963): 
‘ “A lease is a species of contract for the possession 
and profits of land and tenements, either for life, or 
for a certain period of time, or during the pleasure 
of the parties; and the essential elements of a con- 
tract must be present,’ ’’ quoting 51 C.J.S. Landlord 
& Tenant § 202 b. (1947). 

In Hampton v. Struve, 160 Neb. 305, 70 N.W.2d 74 
(1955), we held that a lease is a hiring or renting of 
land for a certain time upon a named consideration. 

The evidence shows that the plaintiffs paid the de- 
fendant $2.50 per acre for the right to enter the prop- 
erty, erect fences upon it, and place their cattle up- 
on the property for grazing. It was undisputed that 
the cattle could remain upon the ground until the 
ground thawed. No other conclusion can be reached 
but that the agreement between the parties amounted 
to a lease. 

When reasonable minds can draw but one conclu- 
sion from the facts, the trial court must decide the 
issue as a matter of law and not submit it to a jury. 
Feola v. Valmont Industries, Inc., 208 Neb. 527, 304 
N.W.2d 377 (1981). Therefore, it was not error for 
the court to instruct the jury that a lease existed 
between the parties. 

The trial court did not err in refusing to instruct 
the jury as to the duties of a landowner or occupier 
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to a business invitee. The categories of tenant and 
invitee are by definition mutually exclusive. See 
the definitions given in Roan v. Bruckner, 180 Neb. 
399, 143 N.W.2d 108 (1966). 

There is no direct evidence as to how the bag of Dy- | 
fonate happened to be left. upon the property. The 
defendant testified that he had used Dyfonate on this 
field in 1978. The defendant had farmed several 
farms in both 1978 and 1979 and he was unsure 
whether he had used Dyfonate on this particular 
ground in 1979. Sales invoices from a local supplier 
indicated he had purchased Dyfonate in both 1978 
and 1979. 

Although the petition alleged and the answer ad- 
mitted that the plaintiffs had leased from the defen- 
dant the entire 260 acres farmed by the defendant, 
there is some uncertainty in the record as to the ex- 
act area leased by the plaintiffs. The defendant tes- 
tified that he relied on ASCS measurements in deter- 
mining the number of acres involved in the agree- 
ment. Those measurements do not include the turn- 
rows or shelterbelt. The plaintiffs paid for the use 
of the corn ground only. The defendant did not ex- 
pressly prohibit the use of the turnrows and shelter- 
belt, but testified that he did not expect the plaintiffs 
to use them. Krance, one of the plaintiffs, testified 
that a part of the shelterbelt was fenced in so as to 
provide protection for the cattle in the event of a 
snowstorm. 

The defendant contends that it was error for the 
trial court to instruct the jury that he, as landlord, 
had a duty to warn the plaintiffs of a condition which 
presented an unreasonable risk of harm and of 
which he or his employees knew or ‘‘should have 
known.’’ The defendant argues that a landlord must 
warn only of conditions of which he has actual 
knowledge. 

The rules governing the duties owed by a landlord 
to his tenant have been set forth in several cases. 

“* «The rule of caveat emptor applies to leases of 
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and, in the absence of fraud, deceit or concealment, 
the duty devolves upon the lessee to examine the 
premises with respect to suitability for his business 
and with respect to safety.”’’’’ Gehrke v. General 
Theatre Corp., 207 Neb. 301, 304, 298 N.W.2d 773, 775 
(1980), quoting Van Avery v. Platte Valley Land & 
Investment Co., 133 Neb. 314, 275 N.W. 288 (1937). 
See, also, Roberts v. Rogers, 129 Neb. 298, 261 N.W. 
354 (19385). 

‘* “A landlord is not liable to his tenant for any de- 
fects existing in the demised premises at the time of 
the lease that are perceptible to the senses or that 
can be discovered by reasonable inspection or exam- 
ination.’’’ Roan v. Bruckner, supra at 403, 143 
N.W.2d at 111, quoting Roberts v. Rogers, supra. 

Thus, a landlord has no liability for injuries sus- 
tained as a result of dangers existing prior to the 
lease and which were obvious or which should have 
been discovered upon reasonable investigation by 
the tenant. A recognized exception to this rule in- 
volves “‘latent defects,’’ that is, one ‘‘ ‘which reason- 
ably careful inspection will not reveal; one which 
could not have been discovered by inspection.’ ”’ 
Roberts v. Rogers, supra at 303, 261 N.W. at 357. 
‘‘A lessor’s duty with respect to latent defects is on- 
ly to advise the prospective lessee of any such 
known defects, not to repair them.’’ (Emphasis 
supplied.) Gehrke v. General Theatre Corp., supra 
at 304-05, 298 N.W.2d at 775. 

This exception is set forth in Restatement (Sec- 
ond) of Torts § 358 at 243 (1965), as follows: ‘‘(1) A 
lessor of land who conceals or fails to disclose to his 
lessee any condition, whether natural or artificial, 
which involves unreasonable risk of physical harm 
to persons on the land, is subject to liability to the 
lessee and others upon the land with the consent of 
the lessee or his sublessee for physical harm caused 
by the condition after the lessee has taken posses- 
sion, if 
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‘‘(a) the lessee does not know or have reason to 
know of the condition or the risk involved, and 

‘‘(b) the lessor knows or has reason to know of the 
condition, and realizes or should realize the risk in- 
volved, and has reason to expect that the lessee will 
not discover the condition or realize the risk.’’ 

While the rule embodied in the Restatement does 
not adopt an ordinary negligence standard with re- 
gard to the lessor’s knowledge of the risk involved, 
neither does it limit a lessor’s liability to situations 
in which he has actual knowledge of the presence of 
a latent, dangerous condition. Rather, the rule 
would impose liability for failure to disclose upon 
the landlord who has knowledge of facts which 
would lead him to conclude that an unreasonably 
dangerous, latent defect exists on his property. En- 
lightenment upon this point is provided in Comment 
b. to § 358 at 244: ‘It is not, however, necessary 
that the vendor have actual knowledge of the condi- 
tion, or that he be in fact aware that it involves an 
unreasonable risk of physical harm to persons on the 
land. It is enough that he has reason to know that 
the condition exists, as that phrase is defined in 
§ 12(1)—that is, that he has information from which 
a person of reasonable intelligence, or of his own su- 
perior intelligence, would infer that the condition ex- 
ists, or would govern his conduct on the assumption 
that it does exist, and in addition would realize that 
its existence will involve an unreasonable risk of 
physical harm to persons on the land. 

‘‘The lessor must also have reason to believe that 
the lessee will not discover the condition, or that he 
will not realize the risk. The lessor is under no duty 
to warn the lessee of a condition which he reason- 
ably believes that the lessee will discover, or of the 
extent of the risk involved in an obvious condition, 
unless he should realize that the lessee is unlikely to 
appreciate it.’’ See Lapp v. Rogers, 265 Or. 586, 510 
P.2d 551 (1973), in which § 358 is adopted. See, also, 
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which the Restatement rule is cited. 

The evidence is that when the cattle were placed 
in the field there were several inches of snow on the 
ground. The Dyfonate was in a weedy area, but 
near areas where both the defendant and plaintiffs 
had been. 

The instruction holding the landlord to a ‘‘should 
have known’’ standard with regard to his duty to dis- 
close was erroneous, and the instruction should have 
been phrased in accordance with the language of the 
Restatement. 

The trial court also instructed the jury in part as 
follows: ‘‘The defendant, Wendell Faeh, was carry- 
ing on an ultra-hazardous activity if you find that he 
abandoned Dyfonate, a dangerous instrumentality 
and toxic chemical, in the field without properly dis- 
posing of the same. If you so find he abandoned the 
Dyfonate, he is liable to the plaintiff [sic], 
Christensen Cattle Company and Larry Krance, 
d/b/a Krance Grain and Livestock Company, how- 
ever high a degree of care he may have exercised.”’ 
(Emphasis supplied.) 

This instruction made the defendant strictly liable 
for any foreseeable injury caused by his use of Dyfo- 
nate, as it was an ‘‘ultrahazardous activity.’’ The 
instruction was erroneous in several respects and 
should not have been given. 

The relationship between the parties was that of 
lessor-lessee. The only duties owed by the defend- 
ant to the plaintiffs were those traditionally owed 
by a landlord, and which have been detailed above. 
“The largest single area in which the concept of 
‘duty’ has operated as a limitation upon liability has 
concerned owners and occupiers of land.’’ W. 
Prosser, Handbook of the Law of Torts § 57 at 351 
(4th ed. 1971). A lease is regarded as the sale of the 
premises for a term. Id. at §63. Whether the de- 
fendant was liable for the presence of a defective 
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condition upon the land leased had to be determined 
by the rules appropriate to the relationship created 
by the lease. 

There were issues of fact to be determined by the 
jury, and the defendant was not entitled to a di- 
rected verdict. 

The judgment is reversed and the cause remanded 
for a new trial. 

REVERSED AND REMANDED FOR A NEW TRIAL. 

WHITE and SHANAHAN, JJ., concurring. 

We concur only for a reason not discussed by the 
majority. 

The trial court found as a matter of law that the 
appellees were lessees of that part of the appellant’s 
land where the Dyfonate was located. The appellant 
contends that the site of the Dyfonate is outside the 
area leased to the appellees. There was evidence to 
support appellant’s assertion. The relationship of 
the parties determines the rights and duties arising 
from the use or occupancy of the land. The nature 
of the relationship should have been submitted to the 
jury, and it was error not to do so. 
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1. Schools and School Districts: Words and Phrases. An act of ‘‘im- 
morality’’ within the meaning of Neb. Rev. Stat. § 79-1260 (Reissue 
1981) must be an act which directly relates to a teacher's fitness to 
teach. 

2. Words and Phrases. ‘‘Immorality’’ is not necessarily confined to 
matters sexual in their nature. In a given context the word may be 
construed to encircle acts which are contra bonos mores, in- 
consistent with rectitude and the standards of conscience and 
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good morals. Its synonyms are: corrupt, indecent, depraved, dis- 

solute; and its antonyms are: decent, upright, good, right. 

The term ‘‘immoral’’ has been defined generally as that 
which is hostile to the welfare of the general public and contrary to 
good morals. Immorality has not been confined to sexual matters, 
but includes conduct inconsistent with rectitude, or indicative of 
corruption, indecency, depravity, and dissoluteness; or as willful, 
flagrant, or shameless conduct showing moral indifference to the 
opinions of respectable members of the community, and as an in- 
considerate attitude toward good order and the public welfare. 

4. Schools and School Districts: Words and Phrases. A teacher com- 
mits an immoral act within the meaning of Neb. Rev. Stat. 
§ 79-1260 (Reissue 1981) when he calls several black students in a 
racially mixed class ‘‘dumb niggers.” 


Appeal from the District Court for Douglas County: 
D. Nick CaPpoRALE, Judge. Reversed and remanded 
with directions. 


David M. Pedersen of Baird, Holm, McEachen, 
Pedersen, Hamann & Strasheim, for appellant. 


Theodore L. Kessner of Crosby, Guenzel, Davis, 
Kessner & Kuester, for appellee. 


KrivosHa, C.J., BosLauGH, McCown, WHuITE, 
HASTINGS, and SHANAHAN, JJ. 


Krivosua, C.J. 

Appellant, Board of Education of the School Dis- 
trict of Omaha (Board), a Class V school district, 
appeals from an order entered by the District Court 
for Douglas County, Nebraska, reversing the action 
of the Board in terminating the employment of one 
of its permanent teachers, James Clarke. In deter- 
mining the propriety of the Board’s action in termi- 
nating Clarke, we must determine whether the act of 
a teacher calling black students in a racially mixed 
class ‘‘dumb niggers’’ constitutes ‘‘immorality”’ 
within the meaning of Neb. Rev. Stat. § 79-1260 
(Reissue 1981). The trial court, in reversing the ac- 
tion of the Board, found that Clarke’s conduct was 
insensitive, intemperate, and deplorable, but did not 
descend to the level of immorality. While we agree 
completely with the trial court that Clarke’s conduct 
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was indeed insensitive, intemperate, and deplorable, 
we likewise believe that it was immoral within the 
meaning of § 79-1260, and therefore we must reverse 
the action of the trial court. 

The facts in the case are without dispute. Clarke 
admitted in writing that while conducting a racially 
mixed class at McMillan Junior High School on Feb- 
ruary 24, 1981, he said to several of his black stu- 
dents, who admittedly had been disruptive, ‘‘How 
many times a day do I have to ask you dumb niggers 
to stop playing around, stop talking and get to 
work?’’ Clarke obviously recognized that his state- 
ments were inappropriate because, again according 
to his own written statement, at the conclusion of the 
class he apologized to the rest of the class, saying, 
“TI am sorry that the rest of the class, especially the 
three young ladies present, had to listen to this.”’ 
The following day, Clarke had a further altercation 
with one of the black students, in which he kicked 
the chair out from under the student and invited the 
student to take a swing at him, saying, again accord- 
ing to his written statement, ‘‘I wish you would 
swing at me because then I would have to defent 
[sic] myself and I would just love to make a black 
grease spot out of him [sic] on the floor.’’ Both of 
these events were brought to the attention of the 
school administration, which confronted Clarke 
about the events. Clarke admitted to the principal 
that he had in fact made the statements alleged by 
the students. In his written statement Clarke con- 
ceded that his conduct and comments were inappro- 
priate. 

On March 2, 1981, Dr. Ronald Anderson, the assis- 
tant superintendent in charge of personnel, sus- 
pended Clarke with pay, pending a complete review 
of the situation. On March 6, 1981, Dr. Anderson, by 
letter, informed Clarke that he would recommend to 
the Board the termination of Clarke’s teaching con- 
tract. Clarke requested a hearing by the Board, 
which was granted and which took place on March 
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27, 1981. At that hearing the superintendent of 
schools took the position that Clarke should be ter- 
minated immediately on the ground of immorality. 
The Board agreed and voted to terminate Clarke’s 
employment immediately for ‘‘immorality.”’ 

The controversy exists because of restrictions the 
Legislature has imposed upon the immediate dis- 
charge of permanent teachers such as Clarke. Sec- 
tion 79-1260 provides as follows: ‘‘Nothing contained 
in this section shall prevent the suspension from du- 
ty of a permanent teacher in a fourth or fifth class 
school district, pending a decision on the cancella- 
tion of his contract. Cancellation of an indefinite 
contract may be made for (1) incompetency; (2) 
physical disability or sickness of any type which in- 
terferes with the performance of duty; (3) insubordi- 
nation, which shall be deemed to mean a willful re- 
fusal to obey the school laws of this state, the rulings 
of the State Board of Education, or reasonable rules 
and regulations prescribed for the government of the 
schools of the district by the school board; (4) ne- 
glect of duty; (5) immorality; (6) failure to give evi- 
dence of professional growth; or (7) justifiable de- 
crease in the number of teaching positions or other 
good and just cause, but may not be made for politi- 
cal or personal reasons. When the cause of cancel- 
lation of an indefinite contract is for immorality or 
insubordination, the cancellation shall go into effect 
immediately. For all other causes cancellation 
shall take effect at the end of the current school 
term. The decision of a school board to cancel an 
indefinite contract shall be final.’’ 

Under the statute the Board could terminate 
Clarke’s contract for a variety of reasons at the end 
of his current school year but would be required to 
pay him for the balance of the year even if he did not 
teach. An immediate termination, however, could 
be made only for ‘‘immorality’’ or ‘‘insubordina- 
tion.’’ The Board chose not to rely upon ‘‘insubordi- 
nation’’ but, rather, upon ‘‘immorality,’’ and there- 
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fore the sole issue presented to us is whether 
Clarke’s actions were ‘‘immoral’’ within the mean- 
ing of the statute in question so as to justify immedi- 
ate termination. 

The Board argues that this being an error pro- 
ceeding, the District Court, in reversing the Board’s 
action, failed to give appropriate weight to the 
Board’s determination that Clarke’s conduct was 
immoral. Generally, in a proceeding in error such 
as this the order of the. administrative body must be 
affirmed if it acted within its jurisdiction and there 
is some competent evidence to support its findings. 
Kennedy v. Board of Education, 210 Neb. 274, 314 
N.W.2d 14 (1981); Caniglia v. City of Omaha, 210 
Neb. 404, 315 N.W.2d 241 (1982). However, the Dis- 
trict Court was required to determine whether the 
action of the Board was taken in accordance with 
law. Hollingsworth v. Board of Education, 208 Neb. 
350, 303 N.W.2d 506 (1981). In this case the interpre- 
tation of the statutory term ‘‘immorality’’ presented 
a question of law which the District Court was re- 
quired to determine. See The 20’s, Inc. v. Nebraska 
Liquor Control Commission, 190 Neb. 761, 212 N.W.2d 
344 (1973). On appeal, therefore, we are still re- 
quired to determine whether Clarke’s actions in the 
classroom constituted ‘‘immorality’’ within the 
meaning of § 79-1260. 

In attempting to undertake this task we are not un- 
mindful that we move out into dangerous and un- 
charted waters. Attempting to determine the limits 
of a term such as ‘‘immoral’’ is not an easy one. It 
may be suggested by some that no one, not even a 
court, should attempt to impose upon others his defi- 
nition of what is moral or immoral. To accept such 
an argument would make our task perhaps easier, 
but would result in this court refusing to accept its 
responsibility. That we cannot do. In a large meas- 
ure the task presented to us here is somewhat simi- 
lar to that which courts have faced when called upon 
to determine the meaning of the term ‘‘obscene.”’ 
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Therefore, the process by which we must determine 
what is immoral in a given situation is very much 
like the process we uSe to determine what is obscene 
in a given situation, and, as noted by Mr. Justice 
Stewart in his concurring opinion in Jacobellis v. Ohio, 
378 U.S. 184, 84 8. Ct. 1676, 12 L. Ed. 2d 793 (1964), 
may be difficult to define but is obvious on sight. 
There is no question that the task presented to us 
would be made much easier if the Legislature had 
defined ‘‘immorality’’ as it did ‘‘insubordination,’’ 
when it adopted § 79-1260. Undoubtedly, it did not 
define the term because, as we have difficulty, so 
too did it have difficulty in prescribing a limited defi- 
nition. It is for that reason that we wish to make it 
clear that our decision here today is not intended to 
provide an all-inclusive, broad, and general defini- 
tion of the term ‘‘immorality,’’ either generally or 
within the meaning of § 79-1260, but, rather, only to 
determine whether, under the facts in this case, 
Clarke’s action was in fact immoral within the 
meaning of § 79-1260. In attempting to arrive at that 
answer we must take into account the specific facts 
presented to us in this case. We must take into ac- 
‘count the fact that the school district involved in 
this case was under a court order to desegregate, 
and in fact had formally adopted a policy statement 
on December 3, 1979, which imposed upon all those 
associated with the Omaha public schools—students, 
staff, and the general citizenry—certain affirmative 
obligations. They were in part: ‘‘That there be 
demonstrated, at all times, a respect for others re- 
gardless of race, religion, sex, creed, age, personal 
well being or economic status.’’ Further, ‘‘That lan- 
guage of any kind which is disparaging or demean- 
ing to others shall not be tolerated, such as racial, 
religious, or sexist epithets.’’ The policy statement 
further called upon staff and students alike to exhib- 
it mature good judgment, respect and sensitivity for 
others, and warned that violations of the statement 
would result in disciplinary action being taken, 


256 215 NEBRASKA REPORTS 


including termination from duty. 

Clarke was aware that this was the avowed posi- 
tion of the school district. And yet, with that policy 
in mind, Clarke nevertheless, in the presence of a 
racially mixed class, referred to black students as 
‘dumb niggers.’’ That the statement violated the 
policy of the school district is without question. We 
likewise believe that it was immoral within the 
meaning of § 79-1260. We reach that conclusion not 
just because the language embarrassed and humili- 
ated the black students but because it likewise 
instructed the white students, by example, that 
black students could be referred to as ‘‘dumb nig- 
gers,’’ when in fact they could not. In referring to 
black students as ‘‘dumb niggers,’’ Clarke was 
teaching white students present in the classroom 
that it was not inappropriate to refer to blacks as 
‘‘dumb niggers.”’ 

. Clarke attempts to explain what he meant by 
using the term, but his explanation fails. By defini- 
tion, the term ‘‘nigger’’ is an offensive form of the 
word ‘‘Negro,’’ and is used generally to refer to a 
black person in a derogatory manner. See Web- 
ster’s Third New International Dictionary, Una- 
bridged 1968. The term, when used by anyone in re- 
ferring to a black, is, as the trial court suggested, in- 
sensitive, intemperate, and deplorable. But when 
used by a teacher in the classroom, in the presence 
of students, it is much more. To ‘‘teach’’ means to 
show how; to accustom to some action or attitude; 
to direct, to instruct; to train by precept, example, 
or experience. See, Webster’s Third New Interna- 
tional Dictionary, supra; 85 C.J.S. Teach at 1123 
(1954); Ea Parte Bernat, 255 F. 429 (W.D. Wash. 
1918). 

As pointed out by the California Supreme Court in 
the case of Board of Education v. Swan, 41 Cal. 2d 
546, 552, 261 P.2d 261, 265 (1953): ‘‘A teacher... in 
the public school system is regarded by the public 
and pupils in the light of an exemplar, whose words 
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and actions are likely to be followed by the children 
coming under her care and protection.’’ See, also, 
Pettit v. State Board of Education, 10 Cal. 3d 29, 513 
P.2d 889, 109 Cal. Rptr. 665 (1973). 

As we have suggested, under these circumstances, 
it sets an example for others to follow, and as such 
affects the teacher’s ability to teach. Therefore, it 
becomes immoral within the meaning of § 79-1260. 

While § 79-1260 does not limit the act of immorality, 
we believe it must be read to mean that the act of 
“immorality’’ must be directly related to a teach- 
er’s fitness to teach. See, Weissman v. Bd. of 
Educ., 190 Colo. 414, 547 P.2d 1267 (1976): Morrison 
v. State Board of Education, 1 Cal. 3d 214, 461 P.2d 
375, 82 Cal. Rptr. 175 (1969); Erb v. Iowa State 
Board of Public Instruction, 216 N.W.2d 339 (Iowa 
1974); Wright v. Superintending Sch. Com., City of 
Portland, 331 A.2d 640 (Me. 1975); In Re Tenure 
Hearing of Grossman, 127 N.J. Super. 13, 316 A.2d 39 
(1974); Mtr: of Jerry v. Board of Educ., Syracuse, 35 
N.Y.2d 534, 324 N.E.2d 106, 364 N.Y.S.2d 440 (1974). 

While we may not be able to fully and finally define 
immorality within § 79-1260, we can state that in order 
for a teacher’s conduct to be immoral within § 79-1260 
such conduct must be directly related to a teacher’s 
ability to teach, and indicate an unfitness to do so. 

The question, more succinctly stated, is whether it 
is immoral for a teacher to teach white students that 
it is all right to engage in conduct which is humili- 
ating, painful, and harmful to individuals, which sub- 
jects a class of people to public disdain and ridicule, 
and which is in violation of rules and regulations 
adopted by the Board for the purpose of putting an 
end to racial discrimination. Of necessity, such ac- 
tion must be considered to be immoral, just as if 
Clarke had instructed the students how to cheat on 
an examination. 

To suggest, as urged by Clarke, that immorality 
within the meaning of § 79-1260 refers to acts in- 
volving only physical sexual behavior is to fail to rec- 
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ognize the very function of a teacher or the mean- 
ing of immoral. Immorality has a broader, more 
encompassing meaning. Webster’s Third New 
’ International Dictionary, supra at 1130, defines ‘‘im- 
moral’’ as ‘‘not moral : inconsistent with purity or 
good morals : contrary to conscience or moral law.”’ 
In the case of In re Schneider, 12 N.J. Super. 449, 
458, 79 A.2d 865, 870 (1951), the New Jersey court, in 
defining immorality, said: ‘‘ ‘Immorality’ is not 
necessarily confined to matters sexual in their na- 
ture. Ina given context the word may be construed 
to encircle acts which are contra bonos mores, in- 
consistent with rectitude and the standards of con- 
science and good morals. Its synonyms are: cor- 
rupt, indecent, depraved, dissolute; and its anto- 
nyms are: decent, upright, good, right.”’ 

In several cases involving immorality as a basis 
for termination of a teacher’s contract, courts have 
adopted the following definition: ‘‘ ‘ ‘‘The term ‘im- 
moral’ has been defined generally as that which is 
hostile to the welfare of the general public and con- 
trary to good morals. Immorality has not been con- 
fined to sexual matters, but includes conduct incon- 
sistent with rectitude, or indicative of corruption, in- 
decency, depravity, dissoluteness; or as wilful, fla- 
grant, or shameless conduct showing moral indiffer- 
ence to the opinions of respectable members of the 
community, and as an inconsiderate attitude toward 
good order and the public welfare.’ ’’’ Palo Verde 
etc. Sch. Dist. v. Hensey, 9 Cal. App. 3d 967, 972, 88 
Cal. Rptr. 570, 573 (1970). See, Golden v. Board of 
Ed. of County of Harrison, 285 8.E.2d 665 (W. Va. 
1981); Board of Education v. Weiland, 179 Cal. App. 
2d 808, 4 Cal. Rptr. 286 (1960). Immorality is de- 
fined in 42 C.J.S. Immorality at 396 (1944) as fol- 
lows: ‘‘Animmoral act or practice; any act or prac- 
tice which contravenes the Divine commands or the 
social duties; conduct inconsistent with moral recti- 
tude; the state or quality of being immoral; that 
which is ‘contra bonos mores;’ hence, specifically, 
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unchastity, vice, or wickedness. The term is not 
necessarily restricted to matters sexual in their na- 
ture; but may refer to any course of conduct which 
offends the moral sense of the community.” 

And in Horosko v. Mt. Plt Twp. 8. Dist et al., 335 
Penn. 369, 372, 6 A.2d 866, 868 (1939), the Pennsylva- 
nia Supreme Court defined ‘‘immorality,’’ as it per- 
tained to a teacher, as follows: ‘‘We hold it to be 
self evident that, under the intent and meaning of 
the [school code], immorality is not essentially con- 
fined to a deviation from sex morality; it may be 
such a course of conduct as offends the morals of the 
community and is a bad example to the youth whose 
ideals a teacher is supposed to foster and to ele- 
vate.’’ See, also, Orloff v. Los Angeles Turf Club, 36 
Cal. 2d 734, 227 P.2d 449 (1951). 

In the case of Bovino v. Bd. of Sch. Directors of 
Ind. Area, 32 Pa. Commw. 105, 377 A.2d 1284 (1977), 
the Pennsylvania Commonwealth Court held that a 
teacher who referred to a student as a ‘‘slut’’ and 
‘‘prostitute’’ in the presence of other students com- 
mitted an immoral act within the meaning of their 
tenured teachers act. In doing so the court said: 
“Bovino, as is readily discernible from the evidence, 
called the young female student a ‘slut’ and ‘prosti- 
tute.’ This language offends the morals of the com- 
munity and certainly is conduct which does little to 
foster and elevate the ideals and healthy attitudes 
the teacher should instill in his students. Such state- 
ments are crude and ill-advised when used by a 
teacher in a public school environment. Thus, we 
conclude that the determination made by the Secre- 
tary that the statements were immoral is_ well- 
founded.”’ Id. at , 877 A.2d at 1288. 

It is difficult to imagine how one can argue in this 
day and age, in view of the efforts made to eliminate 
discrimination in this country, that statements by a 
teacher in referring to black students as ‘‘dumb nig- 
gers’’ do not offend the morals of the community. As 
noted by the Supreme Court of Minnesota in the 


260 215 NEBRASKA REPORTS 


case of City of Minneapolis v. Richardson, 307 Minn. 
80, 88-89, 289 N.W.2d 197, 203 (1976): ‘‘We cannot re- 
gard use of the term ‘nigger’ in reference to a black 
youth as anything but discrimination against that 
youth based on his race.... When a racial epithet 
is used to refer to a person of that race, an adverse 
distinction is implied between that person and other 
persons not of his race. The use of the term ‘nigger’ 
has no place in the civil treatment of a citizen by a 
public official.’’ If, indeed, the use of such words 
does not constitute immorality, we are in greater 
danger as a country than some even suggest. Laws 
against discrimination have as their very foundation 
the notion that it is immoral to racially discriminate 
against another human, either by deed or by word. 

While much to our regret there may have been a 
time in our history when it was thought appropriate 
for us to refer to each other as ‘‘kikes’’ or ‘‘wops’’ or 
“shanty Irish’’ or ‘‘niggers,’’ thankfully we have 
overcome that disgrace. And those who insist on 
making such words a part of their vocabulary must 
be labeled by the public as immoral. For us to take 
any other position would be to condone such words 
and action, which no member of this society, let 
alone a court, should do. Silent indifference to racial 
discrimination is as much a threat to our society as 
racial discrimination itself. Either act is immoral 
in the broader sense. 

As noted by the late philosopher and theologian, 
Abraham Joshua Heschel: ‘‘Few of us seem to real- 
ize how insidious, how radical, how universal and evil 
racism is. Few of us realize that racism is man’s 
gravest threat to man, the maximum of hatred for 
a minimum of reason, the maximum of cruelty for 
a minimum of thinking.’’ Heschel, The Religious 
Basis of Equality of Opportunity—The Segrega- 
tion of God, in Race, Challenge to Religion 56 (M. 
Ahmann ed. 1963). And, as noted by the bishops of 
the Roman Catholic Church in the United States in 
their pastoral letter on racism, Brothers and Sisters 
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to Us 2, 10 (Nov. 14, 1979): ‘‘Every form of discrim- 
ination against individuals and groups—whether 
because of race, ethnicity, religion, gender, econom- 
ic status, or national or cultural origin—is a seri- 
ous injustice which has severely weakened our 
social fabric and deprived our country of the unique 
contributions of many of our citizens. 


‘‘As individuals we should try to influence the atti- 
tudes of others by expressly rejecting racial stereo- 
types, racial slurs and racial jokes. We should in- 
fluence the members of our families, especially our 
children, to be sensitive to the authentic human val- 
ues and cultural contributions of each racial group- 
ing in our country.”’ 

Whatever may be said concerning the population 
. generally is only magnified when dealing with teach- 
ers, who, by example, permanene’y mold the minds 
of future citizens. 

It is apparent that in singling out immorality and 
insubordination as two grounds for immediate dis- 
charge, while limiting all others to discharge at the 
end of the school year, the Legislature recognized the 
important differences. Few would argue that call- 
ing young black students in a racially mixed class- 
room ‘‘dumb niggers’’ is not indecent and shameless 
conduct showing moral indifference to the opinions 
of respectable members of the community, and as 
such offends the moral sense of the community, or 
that such behavior does not directly affect the teach- 
er’s fitness to teach. The acts therefore fit the defi- 
nition of immoral within the obvious meaning of 
§ 79-1260. 

There is no doubt that were we able to declare a 
broad, all-inclusive definition of immoral, it might 
be better. But it is apparent that, as in the case of 
obscenity, immorality will have to be determined on 
a case-by-case basis. While we may not be able to 
define all that it is within § 79-1260, we are able to 
say that the actions of Clarke in this case constituted 
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immorality and that the Board was correct both in 
its determination and in its action. For reasons 
stated herein, the judgment of the trial court is re- 
versed and the cause remanded with instructions to 
reinstate the action of the Board in terminating 
Clarke’s employment immediately. 

REVERSED AND REMANDED WITH DIRECTIONS. 

SHANAHAN, J., concurring. 

I concur that the judgment of the District Court 
must be reversed and that the action of the Board of 
Education terminating Clarke’s contract must be re- 
instated. 

The issue in this case is whether Clarke’s conduct 
is immoral. This conduct consists of a teacher’s ra- 
cial epithets in a public school, that is, referring to 
pupils as ‘‘dumb niggers’’ and offering to make a 
‘black grease spot’’ out of a seventh grade student. . 
Such conduct must be evaluated apart from any pol- 
icy promulgated by the Board of Education, because 
Clarke is not charged with insubordination and 
the Board’s policy by itself is not a standard of mo- 
rality. 

Chief Judge Virgil Pittman of the U.S. District 
Court, Southern District of Alabama, placed nigger 
in societal perspective: ‘‘Because of the history of 
servitude and discrimination against the blacks, the 
rightfully emerging recognition of their individual 
dignity, and their pride of race, many blacks are ex- 
tremely sensitive when whites use this term in any 
sense.’’ Allen v. City of Mobile, 331 F. Supp. 1134, 
1145 (S.D. Ala. 1971). 

We must, however, assess the teacher’s conduct 
by some standard other than the sensitivity of one 
who is the object of the racial slur. We have such a 
standard—one as old as our country itself—namely: 
‘‘We hold these truths to be self-evident, that all men 
are created equal ....’’ That truth, acknowledged 
by the Founding Fathers, has to be more than some 
revered relic dusted off annually which, like the fire- 
works of the Fourth, fades into national obscurity 
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and is relegated to the recesses of American amne- 
sia. In this case the verbal assault is a page from a 
racist’s handbook: pigmentation determines a per- 
son’s essential qualities such as intelligence and di- 
minishes or restricts a human being’s capabilities. 
The principle of human equality self-evident in 1776 
is still valid and perhaps more vital today. If we 
forget our past, we must wonder about our future. 

As a teacher, Clarke had the duty of educating his 
students. The etymology of educate requires that a 
teacher bring forth what is good for the students in- 
dividually and for’ society collectively. In 
Goldsmith v. Board of Education, 66 Cal. App. 157, 
168, 225 P. 783, 787 (1924), the role of a teacher was 
described as “ ‘so intimate, its duties so delicate, 
the things in which a teacher might prove unworthy 
or would fail are so numerous that they are inca- 
pable of enumeration in any legislative enactment. 

His ability to inspire children and to govern 
them, his power as a teacher, and the character for 
which he stands are matters of major concern in a 
teacher’s selection and retention.’ ’’ 

Courts have for some time evaluated the conduct 
of individuals in terms of good faith, bad faith, or 
Similar criteria. In order to warn against pro- 
scribed conduct, courts have also defined immoral- 
ity. ‘“Immorality” is that which is ‘‘ ‘hostile to [the] 
welfare of the general public.’ ’’ See Warkentin v. 
Kleinwachter, 166 Okla. 218, 221, 27 P.2d 160, 163 
(1933). Immoral has been defined as ‘‘ ‘that which 
is hostile to the welfare of the general public ... an 
inconsiderate attitude toward good order and the 
public welfare.’’’ Board of Education v. Weiland, 
179 Cal. App. 2d 808, 811, 4 Cal. Rptr. 286, 288 (1960); 
Board of Trustees v. Hartman, 246 Cal. App. 2d 756, 
55 Cal. Rptr. 144 (1966); Palo Verde etc. Sch. Dist. v. 
Hensey, 9 Cal. App. 3d 967, 88 Cal. Rptr. 570 (1970). 
Immoral conduct has been described as ‘‘ ‘an act or 
acts of a nature likely to jeopardize the interest of 
the public.’ ’’ Lieberman v. Board of Examiners in 
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Optometry, 130 Conn. 344, 346, 34 A.2d 213, 214 (1943). 
It strains imagination that there could be conduct 
more hostile to the general welfare of society than 
that found in the present case. 

Clarke’s conduct did not occur in a vacuum. His 
actions took place in a racially integrated classroom 
of a public school. As expressed in Schenck v. 
United States, 249 U.S. 47, 52, 39S. Ct. 247, 63 L. Ed. 
470 (1919), ‘‘the character of every act depends upon 
the circumstances in which it is done.’’ Here, in the 
course of a disagreement with a black student, 
Clarke’s threat to make a ‘‘black grease spot’’ out of 
a student intensified the violent act of kicking a 
chair from beneath the pupil. Such unjustified force 
can hardly be envisioned under any law, civil or 
moral, as the proper resolution of any dispute. If 
unprovoked violence and brutal coercion are means 
to settle differences, then our society has indeed 
taken a step backward on its trek toward becoming 
a more perfect system. 

The terms moral and immoral are contradicto- 
ries; they are mutually exclusive and have no mid- 
dle ground. Clarke’s very conduct under the cir- 
cumstances is a definition of immorality. The mind 
boggles at characterizing Clarke’s conduct as moral. 
Justice Holmes in Schenck issued the injunction that 
none shall falsely shout ‘‘fire’’ in a theater. Analo- 
gously, no teacher shall yell ‘‘nigger’”’ in a racially 
integrated public school. 

The words of George Moore are most appropriate: 
“After all there is but one race—humanity.”’ 

HastTincs, J., joins in this concurrence. 

McCown, J., dissenting. 

The majority opinion contains an eloquent discus- 
sion of morality and immorality in an ideal society. 
The case at hand needs to be placed in proper per- 
spective. 

In this case no one questions that Clarke’s conduct 
justified termination of his employment. The con- 
duct was unprofessional and violated a specific pol- 
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icy statement adopted by the school board and im- 
posed upon the teaching staff. Neither is there any 
doubt that the school board could have suspended 
Clarke and removed him from duty so long as it con- 
tinued the payment of his salary. 

Neb. Rev. Stat. § 79-1260 (Reissue 1981) authorizes 
cancellation of a tenured teacher’s contract on eight 
specific grounds. Only when the cause of cancella- 
tion of an indefinite contract is for ‘‘immorality”’ or 
‘§nsubordination’’ may the obligation to employ and 
pay salary be canceled before ‘‘the end of the cur- 
rent school term.’’ The word ‘‘insubordination’’ is 
specifically defined in the statute. ‘‘Immorality”’ 
stands alone without any definition. ‘‘Immorality”’ 
is the only cause relied on by the board to justify the 
immediate termination of Clarke’s employment and 
salary. 

The only real question in this case is whether or 
not a tenured teacher who addresses black students 
in a racially mixed class as ‘‘niggers’’ is guilty of 
‘immorality’ within the meaning of § 79-1260 so as 
to justify immediate termination of employment and 
of any obligation to pay salary for the balance of the 
current school term. This court has now held that it 
does. 

There can be no doubt that the imposition of a 
criminal fine or.penalty for immorality under the 
circumstances here would be unconstitutional be- 
cause of the fact that the word ‘‘immorality”’ stand- 
ing alone is vague, indefinite, and uncertain. Even 
a noncriminal statute is unconstitutionally vague 
under the due process clause of the fifth or four- 
teenth amendments when its language does not con- 
vey sufficiently definite warning as to the proscribed 
conduct when measured by common understanding 
or practice. See, Arnett v. Kennedy, 416 U.S. 134, 94 
S. Ct. 1633, 40 L. Ed. 2d 15 (1974); Keyishian v. 
Board of Regents, 385 U.S. 589, 87 S. Ct. 675, 17 
L. Ed. 2d 629 (1967). 

A noncriminal statute is fatally vague where the 
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exaction of obedience to a rule or standard is so 
vague and indefinite as really to be no rule or stand- 
ard at all, or where the standard is written in such 
terms that ‘‘men of common intelligence must 
necessarily guess at its meaning and differ as to its 
application ....’’ Connally v. General Const. Co., 
269 U.S. 385, 391, 46 8. Ct. 126, 70 L. Ed. 322 (1926). 

The ‘‘conduct’’ which constituted ‘“‘immorality’”’ in 
this case consisted of a teacher using one word, 
‘niggers,’’ to describe and address students. The 
use of that word by a teacher in a classroom context 
is the ‘‘conduct’’ which the school board asserts 
constituted ‘‘immorality’’ sufficient to terminate the 
teacher’s employment and salary immediately. 

No person, regardless of the degree of his or her 
intelligence, could reasonably be expected to know 
that the use of one unspecified word by a teacher to 
describe and address students in a classroom might 
be ‘‘conduct’’ constituting ‘‘immorality.’’ Much less 
could any person be reasonably expected to know 
which word or words might constitute immorality 
when uttered because the use of those words in a 
classroom was generally regarded as immoral con- 
duct by a school board or a community. Such a 
standard is literally no standard at all and obviously 
varies from community to community, from school 
board to school board, and from court to court. Ifa 
particular word used by a teacher to describe and 
address students in a classroom is to be classified as 
moral or immoral, depending upon community 
standards, there is virtually no way that a teacher 
can determine which words are proscribed and 
which words are not. If the use of one unspecified 
word is immoral in the classroom, then the use of 
many other words is also immoral, without regard 
to whether the word itself is moral or immoral, or 
neither. The results will vary as mice as individ- 
ual views of morality. 

There is no evidence in this acon as to which 
words are regarded as moral or immoral when used 
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by a teacher in a classroom in any community in 
Nebraska. The standard of morality may and does 
vary from community to community. Immorality is 
a broad term which means widely different things to 
different people. As the majority opinion points out, 
pornography may not be readily definable, but it 
can be recognized when you see it. By analogy it 
might be said that the majority opinion expresses 
the view that ‘‘immorality’’ may not be readily defin- 
able but it can be recognized when you hear it. The 
standard is equally vague. If pornography is in the 
eyes of the beholder, then immorality is in the ears 
of the hearer in the present context. 

It is essential that ‘‘immorality’’ be defined so that 
it presents a workable, objective standard before the 
salary of a teacher should be forfeited because an 
‘immoral’ word was used in the classroom. This 
court cannot, under the guise of interpretation, as- 
sume to fill in definitions which the Legislature did 
not spell out. For us to hold, as the majority has 
now done, that a tenured teacher who addresses 
black students in a racially mixed class as ‘‘nig- 
gers’’ commits an immoral act within the meaning 
of § 79-1260 in effect has clothed the courts of this 
state with the power not only to decide what consti- 
tutes an immoral act or an immoral word within the 
concept of a community’s accepted standards but 
also gives courts the power to determine exactly 
what the accepted standards of morality or immo- 
rality in each of the school districts of this state 
should be. 

Traditionally, teachers were held to higher moral 
standards than society generally. The majority 
opinion continues that practice. Teachers are enti- 
tled to the same constitutional protections afforded 
to all citizens. In the present case the school board 
had the right to terminate Clarke’s employment. 
The school board did not have the right to cancel his 
contract and terminate his salary prior to the end of 
the 1980-81 school term. 
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Clarke was guilty of conduct which was ‘‘insensi- 
tive, intemperate, and deplorable.’’ The use of the 
deplorable word was also offensive, derogatory, and 
racist, and it was obviously unprofessional and in 
violation of direct policy statements of the board. 
Nevertheless, it did not constitute ‘‘immorality”’ 
within the meaning of the statute. 

The Constitution protects the individual against 
the tyranny of the majority, whether the majority is 
the moral majority or the immoral majority. An at- 
tempt to ban the use of unspecified words by a 
teacher in the classroom in the name of morality, 
under penalty of loss of employment and pay, 
strikes at the very heart of constitutional liberty. 

Clarke’s conduct was not ‘“‘immorality’’ within the 
meaning of § 79-1260 so as to authorize immediate 
termination of his employment and salary by the 
school board. The judgment of the trial court was 
eminently correct and should have been affirmed. 

BOsLAuUGH, J., joins in this dissent. 


L. J. VONTZ CONSTRUCTION COMPANY, A NEBRASKA 
CORPORATION, APPELLEE, V. ALLIANCE INDUSTRIES, INC., 
A CORPORATION, AND ALLIANCE EXYLECTRIC COMPANY, 
DOING BUSINESS AS DAVIS E\NGINEERING, A CORPORATION, 
APPELLANTS, 

338 N.W.2d 60 


Filed September 2, 1983. No. 82-406. 


1. Witnesses. A party has the right to cross-examine the witnesses 
produced by his adversary touching every relation tending to show 
their interest or bias. 

2. Witnesses: Appeal and Error. A party has the right to cross- 
examine a witness with regard to an interest which affects credi- 
bility. Failure to permit such inquiry constitutes reversible error if 
prejudice results to the complaining party. 

3. Witnesses: Evidence. Evidence relating to a ‘‘Mary Carter’ 
agreement should be admitted where the agreement bears upon the 
bias and credibility of witnesses employed by a party to the agree- 
ment. 
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Appeal from the District Court for Douglas County: 
JAMES M. Murpny, Judge. Reversed and remanded. 


John A. Rickerson of Rickerson & Welch, for ap- 
pellants. 


Dennis E. Martin and Edward F. Pohren of 
Dwyer, O’Leary & Martin, P.C., for appellee. 


KrivosHa, C.J., BostauGH, McCown, WHITE, 
HASTINGS, CAPORALE, and SHANAHAN, JJ. 


McCown, J. 

This is an action to recover damages allegedly 
sustained by the plaintiff as a result of the breach of 
express and implied warranties in connection with 
the purchase and sale of an asphalt mix plant manu- 
factured and distributed by the two defendants. A 
jury returned a verdict of $755,000 in favor of the 
plaintiff and the defendants have appealed. 

On February 5, 1976, the plaintiff, L. J. Vontz Con- 
struction Company, placed an order with T. S. 
McShane Co., Inc. (McShane), for an asphalt mix 
plant. McShane, in turn, placed the order with As- 
phalt Equipment Company, Inc. (Asphalt), which 
was a distributor of asphalt plants. Asphalt, in turn, 
placed an order for the basic asphalt mix plant with 
the defendant Alliance Industries, Inc. (Industries), 
except certain auxiliary equipment which Asphalt 
was to furnish. Industries was the distributor of as- 
phalt plants for the defendant Alliance Electric 
Company (Electric), which was the manufacturer of 
the plant components. 

The total price of the asphalt plant from McShane 
to the plaintiff was $220,375, $37,400 of which was for 
a generator and lime storage bin not provided by the 
Alliance defendants. 

The plant was scheduled for delivery in the spring 
of 1976 but did not arrive at the plaintiff’s yard until 
July 1976. There were difficulties in erecting the 
plant at the site of an old plant owned by plaintiff and 
the erection was not completed until August 26, 1976. 
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The plaintiff was not satisfied with the plant’s op- 
eration and on December 26, 1976, gave notice to 
McShane, Asphalt, and Industries that the plant was 
unsatisfactory and that plaintiff intended to seek 
damages. 

The plaintiff thereafter made repairs to the plant 
and it operated with some success during the 1977 
paving season. In 1978 the problems with the plant 
recurred and plaintiff decided to purchase a new 
plant, which was purchased in early 1979. 

Plaintiff filed suits against McShane, Asphalt, and 
the Alliance defendants, the initial petition having 
been filed in March 1977. 

In May 1979 the plaintiff executed a ‘‘Covenant 
Not To Execute”? with McShane and Asphalt. The 
agreement provided that in consideration of a pay- 
ment of $5,000 from McShane and Asphalt to the 
plaintiff, the plaintiff would not execute against 
McShane or Asphalt on any judgment that plaintiff 
might obtain against them in the actions pending 
against them and the defendants in this case. The 
agreement also provided that Asphalt and McShane 
agreed to pursue vigorously their third-party com- 
plaints against the defendants in this case through 
trial, judgment, and execution and that any net pro- 
ceeds collected on such claims would be remitted to 
the plaintiff. 

The plaintiff filed its fifth amended petition in this 
action against the Alliance defendants, Industries 
and Electric, on April 9, 1982. The petition alleged 
that the defendants in this case breached express 
and implied warranties and that the plant was gen- 
erally defective and unsuitable for its intended use. 
Plaintiff prayed for actual, incidental, and conse- 
quential damages, including the diminished value of 
the plant, repair costs, liquidated damages, and pen- 
alties incurred by the plaintiff because of its inabili- 
ty to complete contracts on time, and for loss of 
profits. 

The defendants’ answer denied plaintiff's allega- 
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tions of negligence or breach of warranties, and al- 
leged that plaintiff misused the asphalt plant and 
was guilty of negligence and contributory negligence 
in its use, and that the damages alleged were an im- 
proper measure of damages and plaintiff was not en- 
titled to recover any consequential damages. 

Trial was had to a jury in April 1982. At the trial 
T. C. Jones, president of McShane, and A. M. Shurtz, 
vice president of Asphalt, each of whom had signed 
the covenant not to execute on behalf of his respec- 
tive company, were called as witnesses for the plain- 
tiff. The trial court refused to allow the defendants 
to introduce the covenant not to execute or to ex- 
amine the witnesses on cross-examination with re- 
spect to the agreement. The jury returned a verdict 
of $755,000 in favor of the plaintiff and the defendants 
have appealed. 

Among numerous assignments of error the de- 
fendants contend that the trial court erred in refusing 
to admit into evidence the covenant not to execute 
and in refusing to permit the defendants to cross- 
examine Jones and Shurtz with respect to that 
agreement. 

The defendants argue that the covenant was a 
‘‘Mary Carter’ agreement which gave McShane and 
Asphalt a direct interest in the action, which af- 
fected the credibility of Jones and Shurtz, the 
corporate officers of McShane and Asphalt, who tes- 
tified for the plaintiff and against these defendants. 

Jones and Shurtz testified at trial as to the type 
and extent of defects in the asphalt plant, the nature 
and extent of the express and implied warranties 
given by the defendants, and as to the agency rela- 
tionship existing between Industries and Electric. 
The covenant, signed by Jones and Shurtz, not only 
provided that Asphalt and McShane would vigor- 
ously pursue their third-party complaints against 
these defendants, but also provided that McShane 
and Asphalt would remit to the plaintiff the proceeds 
received to the extent of the amount of the plaintiff’s 
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judgment against them, less the value of McShane’s 
counterclaim and the $5,000 paid as consideration for 
the covenant not to execute. In the event that 
McShane and Asphalt did not receive sufficient 
funds in their third-party claims against the defend- 
ants to defray the entire amount of the plaintiff’s 
judgment against them, less McShane’s counter- 
claim and the $5,000, then McShane and Asphalt 
would remit to the plaintiff the entire amount re- 
ceived on their third-party claims. 

In addition to the issues directly testified to by 
Jones and Shurtz, there were sharply contested is- 
sues in the case as to the extent of the damages and 
the duty to mitigate such damages and the time 
when the duty to mitigate damages arose. 

Matters which affected the credibility of Jones 
and ‘Shurtz were critical, and the court’s refusal to 
admit the covenant and denial of cross-examination 
with respect to it were prejudicial. A party has the 
right to cross-examine the witnesses produced by his 
adversary touching every relation tending to show 
their interest or bias. A party has the right to cross- 
examine a witness. with regard to an interest which 
affects credibility. Failure to permit such inquiry 
constitutes reversible error if prejudice results to 
the complaining party. Hegarty v.. Campbell Soup 
Co., 214 Neb. 716, 335 N.W.2d 758 (1983). 

Clearly, the covenant not to execute in this case 
was a ‘‘Mary Carter’’ agreement and it created an 
_ interest in the action on the part of McShane and As- 
phalt and on the part of their corporate officer wit- 
nesses who testified as to the defendant’s liability 
and the amount of damages suffered by the plaintiff. 

This court has recently held that evidence relating 
to a ‘‘Mary Carter’’ agreement should be admitted 
where the agreement bears upon the bias and credi- 
bility of witnesses employed by a party to the agree- 
ment. Hegarty v. Campbell Soup Co., supra. That 
holding applies a fortiori to the present case where 
Jones and Shurtz were not only employees of a party 
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to the agreement but were also corporate officers 
and the actual signatories of the agreement itself. 

The covenant not to execute bore directly upon the 
bias and credibility of the witnesses as to several 
critical issues at trial. The trial court erred in re- 
fusing to admit the covenant into evidence and in re- 
fusing to permit cross-examination of Jones and 
Shurtz as to the terms of the agreement. The error 
was clearly prejudicial and requires reversal. 

In view of the disposition made, it is unnecessary 
to consider the defendants’ remaining assignments 
of error. 

The judgment of the District Court is reversed and 
the cause is remanded to the District Court. 

REVERSED AND REMANDED, 

Krivosua, C.J., concurs in the result. 


STATE OF NEBRASKA, APPELLEE, V. CHARLES JESS 
PALMER, ALSO KNOWN AS CHARLES TINSLEY, ALSO KNOWN 
AS J. R. KIRKPATRICK, APPELLANT. 

338 N.W.2d 281 


Filed September 9, 1983. No. 82-548. 


1. Statutes. In the construction of a statute which is clear and unam- 
biguous, courts cannot supply missing language,.and it is not within 
the court’s power to read into a statute meaning which the clear 
language of the statute does not warrant. 

Where the language of the statute is plain and unambigu- 
ous, no interpretation is needed, and a court is without authority to 
change such language. 

3. Divorce: Marriage: Appeal and Error.. In an appeal to the Su- 
preme Court from a decree of dissolution, the marital status con- 
tinues until a final determination is had. 

4. Divorce: Marriage: Witnesses. During the period after rendition 
of the decree and before a divorce becomes effective to change the 
status of the parties, the parties are husband and wife with respect 
to their competency to testify for or against each other. 


Appeal from the District Court for Hall County: 
RIcHARD L. DeBacker, Judge. Reversed and re- 
manded for a new trial. 


274 215 NEBRASKA REPORTS 


John A. Wolf and David Bush, for appellant. 


Paul L. Douglas, Attorney General, and J. Kirk 
Brown, for appellee. 


Krivosua, C.J., BostauGH, McCown, WHITE, 
HASTINGS, CAPORALE, and SHANAHAN, JJ. 


KrivosHa, C.J. 

The appellant, Charles Jess Palmer (Palmer), ap- 
peais from a jury verdict finding him guilty of felony 
murder, in violation of the provisions of Neb. Rev. 
Stat. § 28-303(2) (Reissue 1979), and from the subse- 
quent sentence of death imposed by the trial court. 
This is the second appearance of this case before 
this court. See State v. Palmer, 210 Neb. 206, 313 
N.W.2d 648 (1981) (Palmer I). The facts of the case 
are fully set out in Palmer I and for purposes of this 
appeal need not be repeated here. 

Palmer has assigned some 26 alleged errors which 
he maintains entitle him to a reversal of his convic- 
tion. We need not consider all of the errors, because 
if one of his assigned errors, that the trial court 
erred in permitting his ‘former wife,’’ Cheri 
Palmer, to testify against him, in violation of Neb. 
Rev. Stat. § 27-505(2) (Reissue 1979), is correct, then 
we are required by law to once again order a new 
trial in the case. We have examined the record and 
find that indeed the trial court did err in permitting 
Cheri Palmer to testify; therefore, we must reverse 
the conviction. 

Mrs. Palmer did not testify in the first case. This 
was obviously due to the fact that the Palmers were 
then still married and she was precluded by the pro- 
visions of § 27-505(2), which provide: ‘‘During the 
existence of the marriage, a husband and wife can in 
no criminal case be a witness against the other. 
This privilege may be waived only with the consent 
of both spouses.”’ 

The record discloses that on February 24, 1982, fol- 
lowing our decision in Palmer I, Mrs. Palmer filed 
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suit for divorce in the Travis County District Court 
located in Austin, Texas. A decree of divorce was 
entered by the Travis County District Court on May 
12, 1982. On May 25, 1982, the State requested the 
court to grant a continuance:of the Palmer murder 
trial because, apparently, prosecutors intended to 
call Mrs. Palmer as a witness but, believing that 
Palmer would appeal the divorce decree, antici- 
pated that Mrs. Palmer would be ineligible to 
testify. The trial court denied the continuance and 
ordered the case to trial. On May 25, 1982, Palmer 
filed a motion for new trial in the Travis County Dis- 
trict Court. On June 8, 1982, when Cheri Palmer tes- 
tified in the District Court for Hall County, Ne- 
braska, the motion for new trial in the divorce case 
was still pending in the Texas court; and even with- 
out the motion for new trial, this was within the 
30-day period after the decree, during which the par- 
ties were barred from remarriage. On July 29, 1982, 
the trial court in Texas overruled the motion for new 
trial and Palmer filed an appeal with the Texas 
Court of Civil Appeals. According to the record 
presently before us, that appeal is still pending. 

The question then specifically presented to us is 
whether Charles Palmer and Cheri Palmer were 
still husband and wife on June 8, 1982, when Mrs. 
Palmer testified against Palmer. If they were hus- 
band and wife on June 8, 1982, § 27-505(2) clearly 
precluded Cheri Palmer from testifying without 
Palmer’s consent. One may argue that the under- 
lying basis for the husband and wife privilege no 
longer existed in this case and therefore the statute 
should be so interpreted as to permit Cheri Palmer’s 
testimony. This court, however, is without au- 
thority to do that. As we have previously noted, in 
the construction of a statute which is clear and un- 
ambiguous, courts cannot supply missing language, 
and it is not within the court’s power to read into a 
statute meaning which the clear language of the 
statute does not warrant. See Omaha Public Schools 
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v. Hall, 211 Neb. 618, 319 N.W.2d 730 (1982). - More- 
over, where the language of the statute is plain and 
unambiguous, no interpretation is needed, and a 
court is without authority to change such language. 
See State v. Schneckloth, Koger, and Heathman, 210 
Neb. 144, 313 N.W.2d 438 (1981). The Legislature, in 
adopting § 27-505(2), has barred the testimony of one 
spouse against another in a criminal case, except as 
specifically exempted, and we are powerless to ig- 
nore its direction. 

While at first blush it may appear important to de- 
termine which law, Texas or Nebraska, should be 
applied in determining whether the divorce decree 
was final and therefore the Palmers no longer 
spouses, on closer examination it appears to make 
little difference, because, under either law, the di- 
vorce was not final. The law in both Texas and Ne- 
braska seems clear that the relationship of husband 
and wife continued certainly while the motion for 
new trial was pending and during the time of appeal. 
Texas has on two specific occasions directly re- 
sponded to this question. In the case of Davis v. The 
State, 96 Tex. Crim. 367, 257 S.W. 1099 (1924), the 
Texas Court of Criminal Appeals reversed a murder 
conviction because the defendant’s wife, who had 
been granted a divorce, testified on behalf of the 
State at the trial which occurred while the divorce 
was pending on appeal. Specifically, the Texas 
Court of Criminal Appeals held that while a divorce 
was pending on appeal the wife could not testify 
against her husband. The rule in Davis was re- 
affirmed by the Texas Court of Criminal Appeals in 
Acker v. State, 421 S.W.2d 398 (Tex. Crim. 1967). As 
in the Davis case, Acker, the defendant, was 
charged with murder. Shortly after the case was 
set for trial, the State requested a continuance on 
the grounds that the only eyewitness, the defend- 
ant’s wife, was presently in the process of obtaining 
a divorce so that she might testify against him. 
When the motion for continuance was overruled, the 
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State dismissed the criminal charges. The defend- 
ant’s wife subsequently divorced him and _ the 
charges were later refiled. However, at the time of 
the defendant’s criminal trial, the divorce case was 
pending in a Texas Court of Civil Appeals. The trial 
court overruled the defendant’s motion in limine, as 
well as his objections at the time of trial to any testi- 
mony by his wife. In reversing the defendant’s con- 
viction the Texas appeals court specifically con- 
cluded that after rendition of a decree of divorce but 
before the divorce became effective to change the 
status of the parties, they are husband and wife with 
respect to their competency to testify against one 
another. Specifically, the Texas court held that the 
pendency of the appeal precluded the divorce from 
becoming effective so as to change the status of the 
parties. See, also, Hx Parte J. C. Hodges, 130 Tex. 
280, 109 S.W.2d 964 (1937). 

The Texas rule is consistent with the general rule. 
In 97 C.J.S. Witnesses § 80 at 474-75 (1957), the 
author notes: ‘‘Where a decree of divorce is not 
final, as where there is a writ of error pending, the 
status of husband and wife continues as far as con- 
cerns their competency to testify. During the pe- 
riod after rendition of the decree and before a. di- 
vorce becomes effective to change the status of the 
parties, the parties are husband and wife with re- 
spect to their competency to testify for or against 
each other.”’ 

While it appears that Nebraska has never directly 
passed upon this’ question, it would appear that the 
laws regarding divorce in Nebraska are such that a. 
similar rule would apply. Neb. Rev. Stat. § 42-372 
(Reissue 1978) specifically provides in part: ‘‘A de- 
cree dissolving a marriage shall not become final or 
operative until six months after the decree is ren- 
dered, except for the purpose of review by appeal, 
and for such purpose only the decree shall be treated 
as a final order as soon as rendered. If an appeal is 
instituted within one month, such decree shall not 
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become final until such proceedings are finally de- 
termined. If no such proceedings have been insti- 
tuted, the court may, at any time within such six 
months, vacate or modify its decree.’’ (Emphasis 
supplied.) Furthermore, we have consistently held 
that in an appeal to the Supreme Court from a de- 
cree of dissolution, the marital status continues until 
a final determination is had. Lippincott v. Lippin- 
cott, 141 Neb. 186, 3 N.W.2d 207 (1942); Westphalen 
v. Westphalen, 115 Neb. 217, 212 N.W. 429 (1927). 
Moreover, if one of the parties dies before the 
6-month period has expired, the surviving party once 
again becomes the surviving spouse, entitled to all 
of the rights and privileges of a surviving spouse. In 
re Estate of Waller, 116 Neb. 352, 217 N.W. 588 
(1928). 

It would appear that we have no choice but to de- 
termine that Cheri Palmer was still the wife of 
Charles Jess Palmer on June 8, 1982, and as such 
was barred from testifying against him. Nor can 
we regard the error as being nonprejudicial. Her 
testimony was that of an eyewitness to the alleged 
crime, and we cannot possibly say that her testi- 
mony, if inadmissible, was not prejudicial. 

This is not the first time this court has been con- 
fronted with such a decision. In the case of Garrett 
v. State, 118 Neb. 373, 224 N.W. 860 (1929), this court 
likewise reversed and remanded for new trial a 
murder conviction because the trial court permitted 
a former wife to testify when in fact the decree of 
divorce was void due to the fact that it had been en- 
tered 1 day before the statutory waiting period. In 
ordering the new trial this court observed at 380, 224 
N.W. at 863: ‘‘Whether or not the provision is a wise 
one is not for us to decide. Where a provision is 
plain’ and unambiguous in its terms and not suscepti- 
ble of more than one construction, courts are not 
concerned with the consequences that may result 
therefrom but must enforce the law as they find it.”’ 
Courts are often called upon to decide cases con- 
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trary to their own views but consistent with the law. 
That is what the American judicial system is all 
about. Regardless of how we may feel about the 
matter, the record clearly discloses that the trial 
court erred in permitting Cheri Palmer to testify. 
Because that error was prejudicial to the rights of 
the defendant, he must be granted a new trial, free 
of error. 

Having thus disposed of this case on this error, we 
need not consider any of the other alleged errors 
raised by Palmer. The judgment is reversed and 
the cause remanded with directions for a new trial. 

REVERSED AND REMANDED FOR A NEW TRIAL. 

Bos.LauGu, J., dissenting. 

The defendant has been tried twice, convicted of 
first degree murder, and sentenced to death. The 
majority now holds that the defendant must be tried 
a third time or set free because the State used the 
testimony of his divorced spouse in the second trial. 

All authorities seem to agree that once a divorce 
decree becomes “‘final,’’ a divorced spouse is a com- 
petent witness. At the time of the second trial in 
this case, a judgment had been entered in the trial 
court divorcing the defendant from his spouse. Be- 
cause the defendant’s appeal in the divorce proceed- 
ing was pending, the court holds that the marriage 
was still ‘‘in existence’’ within the meaning of Neb. 
Rev. Stat. § 27-505(2) (Reissue 1979). 

It seems to me that the relatively few cases that 
have considered the question and support this result 
ignore the reason for the rule. 

The usual reason given for the rule barring the 
testimony of one spouse against the other in a crimi- 
nal proceeding is that ‘‘such a policy is necessary to 
foster family peace.’’ See Hawkins v. United 
States, 358 U.S. 74, 79 S. Ct. 136, 3 L. Ed. 2d 125 
(1958). Once a dissolution proceeding has pro- 
ceeded to judgment and a decree of divorce has been 
entered, it would seem that there is little family 
peace to be fostered. 
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As Chief Justice Burger observed in Trammel v. 
United States, 445 U.S. 40, 52, 100 S. Ct. 906, 63 
L. Ed. 2d 186 (1980): ‘‘The contemporary justifica- 
tion for affording an accused such a privilege is also 
unpersuasive. When one spouse is willing to testify 
against the other in a criminal proceeding—whatever 
the motivation—their relationship is almost cer- 
tainly in disrepair; there is probably little in the way 
of marital harmony for the privilege to preserve. In 
these circumstances, a rule of evidence that permits 
an accused to prevent adverse spousal testimony 
seems far more likely to frustrate justice than to 
foster family peace. Indeed, there is reason to be- 
lieve that vesting the privilege in the accused could 
actually undermine the marital relationship.” 

The privilege itself has been severely criticized. 
According to Wigmore, the privilege no longer has 
adequate reason for retention and is an indefensible 
obstruction to truth in practice. See 8 J. Wigmore, 
Evidence in Trials at Common Law § 2228 (1961). In 
2 J. Weinstein & M. Berger, Weinstein’s Evidence 
q 505[02] at 505-10 (1982), the author states: ‘‘Never- 
theless, many leading commentators concluded that 
the privilege is unjustified, that it does not contrib- 
ute to marital felicity, is based on the outmoded con- 
cept that husband and wife are one, and causes the 
suppression of relevant evidence, thereby impeding 
the doing of justice. Wigmore termed the privilege 
‘a legal anachronism,’ McCormick called it ‘an 
archaic survival of a mystical religious dogma,’ 
Hutchins and Slesinger could ‘see no reason for 
sacrificing individual justice . .. to a mythical 
family unity,’ and both the Model Code and the Uni- 
form Rules refused to adopt such a rule.’’ 

In Trammel v. United States, supra at 48-50, the 
Court noted: ‘‘Since 1958, when Hawkins was de- 
cided, support for the privilege against adverse 
spousal testimony has been eroded further. Thirty- 
one jurisdictions, including Alaska and Hawaii, then 
allowed an accused a privilege to prevent adverse 
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spousal testimony. 358 U.S., at 81, n. 3 [79 S. Ct. 136, 
3 L. Ed. 2d 125 (1958)] (Stewart, J., concurring). The 
number has now declined to 24. In 1974, the National 
Conference on Uniform State Laws revised its Uni- 
form Rules of Evidence, but again rejected the 
Hawkins rule in favor of a limited privilege for 
confidential communications. See Uniform Rules of 
Evidence, Rule 504. That proposed rule has been 
enacted in Arkansas, North Dakota, and Oklahoma 
—each of which in 1958 permitted an accused to ex- 
clude adverse spousal testimony. The trend in state 
law toward divesting the accused of the privilege to 
bar adverse spousal testimony has special relevance 
because the laws of marriage and domestic relations 
are concerns traditionally reserved to the states. 
See Sosna v. Iowa, 419 U.S. 393, 404 [95 S. Ct. 553, 42 
L. Ed. 2d 532] (1975). Scholarly criticism of the 
Hawkins rule has also continued unabated.’’ 

Some recent cases suggest that divorce or dissolu- 
tion of the marriage is not necessary to bar the 
privilege if the facts indicate that in reality there is 
no marriage to preserve. In United States v. 
Brown, 605 F.2d 389 (8th Cir. 1979), in noting that the 
privilege is not absolute, the court said at 396: 
‘“‘Clincy was totally unharmed by his wife’s testi- 
mony. We conclude, moreover, that the marital 
privilege itself went unscathed in this case. The 
privilege is not absolute. The Federal Rules of Evi- 
dence, Rule 501, concerning privileges in general, 
requires application of common law principles to 
privileges as those principles ‘may be interpreted 

. in the light of reason and experience.’ Privi- 
leges are impediments to the search for truth, find- 
ing their justification in the priority of societal 
values they serve. The higher-than-truth value 
served by the privilege before us is the protection of 
the marital bond. Where, as here, Mrs. Clincy was 
with her husband for two weeks and had not seen 
him for the entire eight months between his leaving 
her and the date of trial, it is difficult to visualize 
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how preservation of that value would have required 
the total exclusion of Mrs. Clincy from the witness 
stand. See United States v. Cameron, 556 F.2d 752, 
756 (5th Cir. 1977).”’ 

In United States v. Cameron, 556 F.2d 752 (5th Cir. 
1977), in holding the testimony of a spouse admis- 
sible, the court said at 755-56: ‘‘The exclusion of ad- 
verse testimony by a spouse is not an absolute privi- 
lege. There have been long recognized exceptions, 
such as exist in prosecutions for crimes committed 
by one spouse against the other or against the chil- 
dren of either; actions by one of the spouses against 
an outsider for an intentional injury to the marital 
relation; or in a criminal prosecution against one 
spouse in which a declaration of the other spouse 
made confidentially to the accused would tend to 
justify or reduce the grade of the offense. Mc- 
Cormick, Evidence, Section 85 (1972). See Wolfe v. 
United States, 291 U.S. 7, 54 S. Ct. 279, 78 L. Ed. 617 
(1934); Funk v. United States, 290 U.S. 371, 54 8. Ct. 
212, 78 L. Ed. 369 (1933). The Federal Rules of Evi- 
dence, Rule 501, recognizes no marital privilege per 
se, but rather recognizes a general privilege which 
‘shall be governed by the principles of the common 
law as they may be interpreted by the courts of the 
United States in the light of reason and experience.’ 

“This reason and experience which the Supreme 
Court spoke of in Wolfe, Hawkins, and various other 
opinions, and which Congress refers to in Rule 501, 
places on the federal courts the responsibility of ex- 
amining the policies behind the federal common law 
privileges so as to alter or amend them when reason 
and experience demand. If we are to fashion any 
exception in the case before uS we must do so con- 
sistent with the rationale for the privilege. In the 
present case there were a number of factors which 
indicate that in spite of the legal existence of the 
Marriage, as a social fact it had expired. There was 
no residence at which both spouses lived; there was 
a great disparity between the amount of time that 
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the couple cohabited and the time that one or the 
other chose not to live together; the husband had a 
more permanent living arrangement with another 
partner than with his spouse and, indeed, fathered a 
child with that person.: All these factors cumula- 
tively signify a marriage that was moribund. If the 
marital privilege is intended to preserve domestic 
harmony—the most substantial argument that judges 
and writers today advance in support of it—it is ap- 
parent that the present case is not one in which the 
privilege would serve any such purpose. 

‘We fashion no broad rule with our holding today 
as to when the marital privilege should be disal- 
lowed. We decide narrowly on the facts as they ap- 
pear before us. That is, where, as here, the spouse 
was called to testify only as to objective facts, with 
no questions allowed as to any communication be- 
tween the spouses, and where the evidence sup- 
ported a finding that the marriage was no longer 
viable and its members had little hope or desire for 
reconciliation, reason, experience and common 
sense indicate that the traditional policy reasons for 
the privilege are non-existent. It was properly dis- 
allowed.”’ 

See, also, United States v. Fisher, 518 F.2d 836 (2d 
Cir. 1975); Hudson v. State, 295 So. 2d 766 (Miss. 
1974); United States v. Ryno, 130 F. Supp. 685 (S.D. 
Cal. 1955), aff'd 232 F.2d 581 (9th Cir. 1956) (on 
ground testimony was not prejudicial). 

The interest of the State in bringing the defendant 
to justice in this case should outweigh any hope of 
reconciliation between the parties after the decree 
of divorce had been entered in the dissolution pro- 
ceeding. 

McCown, J., joins in this dissent. 

Hastinos, J., dissenting. 

The dissenting opinion of Boslaugh, J., traces the 
origin and reason for the rule relating to spousal tes- 
timonial privilege. When considered against that 
backdrop, it seems obvious to me that once a court 
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of competent jurisdiction has entered a decree of 
dissolution, whether subject to appeal or not, the 
marriage is no longer in existence within the mean- 
ing of Neb. Rev. Stat. § 27-505(2) (Reissue 1979). 

Cases like Lippincott v. Lippincott, 141 Neb. 186, 3 
N.W.2d 207 (1942), and Westphalen v. Westphalen, 
115 Neb. 217, 212 N.W. 429 (1927), which refer to 
special circumstances such as property rights, right 
of inheritance, privilege to remarry, etc., are not ap- 
plicable to this situation. To insist, for example, 
that a marriage is still in existence so as to prohibit 
the testimony of one spouse while the other spouse 
contests on appeal the amount of an alimony award 
makes no sense at all. 

I do not believe that the testimony of Cheri 
Palmer should be rejected for the reason given in 
the majority opinion. 

BosLauGH, J., joins in this dissent. 
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HASTINGS, J. : 

In syllabus point 3 of our opinion found at 214 Neb. 
307, 334 N.W.2d 775 (1983), and in the body of that 
opinion at 315, 334 N.W.2d at 781, we stated that a 
free appropriate public education under the Educa- 
tion for All Handicapped Children Act of 1975, 20 
U.S.C. §§ 1401 et seq. (1976), requires that each 
handicapped child be given the opportunity to 
achieve such child’s full potential commensurate 
with the opportunity provided to other children. 

In doing so, we relied on the authority of Spring- 
dale School Dist. #50 v. Grace, 656 F.2d 300 (8th Cir. 
1981), which has now been vacated by the U.S. Su- 
preme Court on the basis of Hendrick Hudson Dist. 
Bd. of Hd. v. Rowley, 458 U.S. 176, 102 S. Ct. 3034, 73 
L. Ed. 2d 690 (1982). In that latter case the Court 
said: ‘‘The District Court and the Court of Appeals 
thus erred when they held that the Act requires New 
York to maximize the potential of each handicapped 
child commensurate with the opportunity provided 
nonhandicapped children.’’ 458 U.S. at 200. 

We have reviewed our opinion in light of Rowley. 
We agree that we have imposed.a more stringent re- 
quirement on the state educational system than was 
envisioned by Congress, as now interpreted by the 
Supreme Court. However, the record still reveals 
that David was not receiving an appropriate educa- 
tion, because he was not benefiting educationally 
from instruction at the TMR School, from which he 
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had unilaterally been removed by school authorities, 
nor from the Hastings Regional Center, where he 
had regressed and from which he was ordered re- 
moved, nor from a homebound situation, for which 
no individualized educational program (IEP) had 
been finally approved. We therefore believe that 
our holding in that original opinion was correct. 

However, we do, on our motion, modify that opin- 
ion by deleting syllabus point 3 and substituting 
therefor the following: ‘‘A free appropriate public 
education requires that each handicapped child be 
provided with personalized instruction with suffi- 
cient support services to permit the child to benefit 
educationally from that instruction, which instruc- 
tion and services must be provided at public ex- 
pense, must meet the state’s educational standards, 
must approximate the grade levels used in the 
state’s regular education, and must comport with 
the child’s individualized educational program.”’ 

We further modify that opinion by deleting at 315, 
334 N.W.2d at 781, the following: ‘‘ ‘ ‘This standard 
would require that each handicapped child be given 
the opportunity to achieve his full potential com- 
mensurate with the opportunity provided to other 
children.’’’ Springdale School Dist. #50 v. Grace, 
656 F.2d 300, 304 (8th Cir. 1981),’’ and substituting 
therefore the following: ‘‘ ‘Insofar as a State is re- 
quired to provide a handicapped child with a ‘‘free 
appropriate public education,’’ we hold that it satis- 
fies this requirement by providing personalized in- 
struction with sufficient support services to permit 
the child to benefit educationally from that instruc- 
tion. Such instruction and services must be pro- 
vided at public expense, must meet the State’s edu- 
cational standards, must approximate the grade 
levels used in the State’s regular education, and 
must comport with the child’s IEP.’ Hendrick Hud- 
son Dist. Bd. of Ed. v. Rowley, 458 U.S. 176, 203, 102 
S. Ct. 3034, 3049, 73 L. Ed. 2d 690 (1982).’’ 

Finally, at 317, 334 N.W.2d at 782, the following 
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paragraph is deleted: ‘‘On the basis of this evi- 
dence the hearing officer Sullivan found ‘residential 
placement in or near this community [Hastings, Ne- 
braska] is a necessary element of free and appropri- 
ate public education to which David Deist is entitled 
to under the law.’ This finding is permissible under 
the law.’’ The following is substituted therefor: 
“On the basis of this evidence the hearing officer 
Sullivan ordered that David be transferred ‘to a resi- 
dential placement sufficient to meet David’s unique 
needs.’ Such order is permissible under the law.”’ 
MOTION FOR REHEARING OVERRULED, 
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1. Liens: Appeal and Error. A lien claimant has the burden to es- 
tablish the validity and amount of his lien. 

2. Mechanics’ Liens: Statutes. A mechanic’s lien is statutory, anda 
lien claimant must bring himself within the terms of the statute to 
establish a lien. 
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KRIVOSHA, C.J., BOSLAUGH, WHITE, HASTINGS, 
CAPORALE, and SHANAHAN, JJ., and Grant, D.J. 


BoSLauGH, J. 
This action was commenced to foreclose a real es- 
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tate mortgage on Lot 14, Block 1, Briarhurst West 
Second Addition to the City of Lincoln, Nebraska. 
The defendant Tony Metcalf claimed a mechanic’s 
lien for labor and materials supplied to the property. 
The trial court found that the plaintiff's mortgage 
lien was valid and inferior only to a mechanic’s lien 
in favor of John L. Hoppe Lumber Company. Liens 
in favor of Yankee Hill Brick Manufacturing Com- 
pany and Aksarben Trane Heating & Air Condi- 
tioning Company were found to be inferior to the 
mortgage lien of the plaintiff. 

The defendant Metcalf has appealed. The only is- 
sue on appeal is whether the claimed lien of Metcalf 
was valid. 

The record shows that the property was owned by 
Swails Construction Company. In 1980 Swails de- 
sired to build a house upon the property and ob- 
. tained a mortgage loan from the plaintiff to finance 
the construction. Metcalf was an employee of 
Swails, and Swails and Metcalf entered into an 
agreement that Metcalf could purchase the com- 
pleted residence from Swails for cost plus 5 percent. 
It was further agreed that Metcalf could perform 
labor upon the property and supply materials, and 
Metcalf would be compensated as a subcontractor at 
the time the property was sold, whether Metcalf or 
some other person was the purchaser. 

On April 29, 1980, Metcalf and Swails signed a 
written purchase agreement in which Metcalf 
agreed to buy the property from Swails for $65,000. 
This agreement was used to obtain the loan from the 
plaintiff. The plaintiff had refused to make a cus- 
tomary construction loan on the property but agreed 
to make the loan as a conventional 30-year loan with 
the understanding that the house had been presold to 
Metcalf. 

Sometime early in July 1980, and after construc- 
tion had commenced, Swails and Metcalf entered 
into an agreement that Metcalf would not be 
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“‘forced’’ to purchase the property. This agreement 
was never disclosed to the plaintiff. 

Metcalf moved into the property in January 1981 
pursuant to an agreement with Swails that Metcalf 
would pay the mortgage payments directly to the 
plaintiff as rent for the property. Metcalf made 
only two or three such payments and has paid noth- 
ing since then. This action was commenced August 
10, 1981. 

A lien claimant has the burden to establish the 
validity and amount of his lien. Chicago Lumber 
Co. v. Horner, 210 Neb. 833, 317 N.W.2d 87 (1982). A 
mechanic’s lien is statutory, and a lien claimant 
must bring himself within the terms of the statute to 
establish a lien. Ideal Basic Industries, Inc. v. 
Juniata Farmers Coop. Assn., 205 Neb. 611, 289 
N.W.2d 192 (1980). 

The foundation for a mechanic’s lien is a contract 
or agreement with the owner of the property. See 
Neb. Rev. Stat. §§ 52-101, 52-102 (Reissue 1978) (now 
repealed). Under the facts in this case Metcalf was 
the equitable owner of the property and was not en- 
titled to assert a lien on the property as against the 
plaintiff. He cannot now claim as a subcontractor 
and establish a lien on the property superior to that 
of the plaintiff. 

The judgment of the District Court was correct 
and it is affirmed. 

AFFIRMED. 


LINCOLN GRAIN, INC., A KANSAS CORPORATION, 
APPELLANT, V. COOPERS & LYBRAND, A PARTNERSHIP, 
APPELLEE. 

338 N.W.2d 594 


Filed September 23, 1983. No. 82-473. 


Limitations of Actions: Negligence. In order for a continuous rela- 
tionship to toll the statute of limitations regarding a claim for mal- 
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practice, there must be a continuity of the relationship and services 
for the same or related subject matter after the alleged profes- 
sional negligence. 


Appeal from the District Court for Lancaster 
County: SAMUEL VAN PELT, Judge. Affirmed. 


Karen B. Flowers of Bauer, Galter & Geier, for 
appellant. 


Maureen E. McGrath of Kutak Rock & Huie, and 
Joseph A. Clark III, for appellee. 


Krivosua, C.J., BosLauGH, McCown, WHITE, 
HASTINGS, CAPORALE, and SHANAHAN, JJ. 


SHANAHAN, J. 

On February 24, 1977, Lincoln Grain, Inc. (Lin- 
coln), sued its accountants, Coopers & Lybrand 
(C&L), for malpractice in rendering audits for 
fiscal periods ending in 1973, 1974, and 1975. Ina 
trial pursuant to Neb. Rev. Stat. § 25-221 (Reissue 
1979), the District Court held that the 2-year statute 
of limitations of Neb. Rev. Stat. § 25-222 (Reissue 
1979) barred Lincoln’s claims against C & L regard- 
ing 1973 and 1974, and dismissed Lincoln’s action for 
those years. The District Court also concluded that 
any cause of action for 1975’s audit was filed within 
time. Lincoln has appealed from the trial court’s 
order of dismissal. We affirm. 

Lincoln, through its Des Moines office called the 
“Iowa division,’ dealt in grain contracts. The Iowa 
division was a ‘‘track office’’—an operation for buy- 
ing grain on contract and selling the contracted 
grain to processors and exporters. A track office 
has no physical inventory of grain and never takes 
possession of the contracted grain. 

All original contracts of the Iowa division were 
kept in Des Moines. Each contract was numbered 
and indicated the customer, date of shipment, 
quantity of grain under contract, destination, freight 
rate, and market price of the grain. At the end of 
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each month the manager of the Iowa division pre- 
pared a list of ‘‘open contracts’’—transactions where 
grain had not been settled by delivery and payment 
as contracted. By this list Lincoln determined 
whether there was a gain or loss on its contracts, 
and the result of such computation constituted the 
‘“inventory’’ of the Iowa division. Each of Lincoln’s 
divisions sent its financial statement to Lincoln’s 
main office. These financial statements were then 
combined into a ‘‘yearend’’ consolidated financial 
report called a consolidated statement. A consoli- 
dated statement reflected only the inventories at the 
end of the last month of a period to be audited. Lin- 
coln gave its consolidated financial statement to out- 
side auditors, because Lincoln did not have any ‘‘in- 
ternal audit staff.’’ Accountants then conducted an 
audit based on the consolidated financial statement 
supplied by Lincoln. For each audit Lincoln’s offi- 
cers also supplied a certification of the divisions’ in- 
ventories existing on the last day of the period to be 
audited. 

In 1970 Lincoln contacted C & L regarding an audit 
in 1971. Before any audit was undertaken, C & L re- 
quired an “engagement letter’’ which defined the 
‘‘scope of the audit’’—the nature and extent of the 
work to be done, including validation of information 
contained in the financial statement supplied by Lin- 
coln, and the amount of the fee for the services to be 
rendered by the accountant. Without a letter of en- 
gagement C & L would not be retained for an audit. 
Pursuant to separate engagement letters, C & L was 
hired for audits from 1971 to 1975. During that time 
and based on information supplied by Lincoln, C & L 
audited fiscal periods ending on March 31 and June 
30 in 1973 and on June 30 in 1974 and 1975, respec- 
tively. C & L delivered to Lincoln a written report 
regarding each of the three audits before 1975, 
namely, a report delivered on June 29, 1973, for the 
period ending March 31, 1973; on October 23, 1973, 
for the period ending June 30, 1973; and on Septem- 
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ber 27, 1974, for the period ending June 30, 1974. 

Late in 1975 Lincoln knew there was some problem 
involving its Iowa division. Lincoln learned in Janu- 
ary 1976 that the financial statements from the Iowa 
division were inaccurate. In early February 1976 
Lincoln estimated its loss from the Iowa division to 
be at least $432,000. In his letter of resignation on 
February 6, the manager of the Iowa division ac- 
knowledged that the financial reports which he had 
submitted were inaccurate. On February 18 the 
treasurer of Lincoln wrote C & L that there was an 
“overstatement” of the Iowa division’s inventory. 

In March 1976 Lincoln sent two employees— 
Ardean Arndt, Lincoln’s secretary, and Loyal 
Steube, a company accountant—to Des Moines to as- 
certain the reasons behind the inaccurate financial 
reports from the Iowa division. Lincoln’s employ- 
ees found out that the manager of the Iowa division 
had altered and misrepresented the number of 
bushels on the list of open contracts reported to Lin- 
coln and had used the most favorable market price 
available rather than the true market price appli- 
cable to the open contract. In this manner the in- 
ventory had been ‘overstated’? and the value of 
grain subject to contract had been inflated. Lincoln 
compared the original contracts with the list of open 
contracts and contacted some buyers for confirma- 
tion and validation of the transactions indicated by 
the contracts. Personnel from Lincoln and C & L at- 
tempted to determine the exact extent of the loss at- 
tributable to the Iowa division. 

Lincoln filed suit on February 24, 1977, and alleged 
that C & L had not followed proper accounting pro- 
cedures; that C & L’s validation and testing pro- 
cedure for inventories failed to disclose the distor- 
tions and overstatement by the manager of the Iowa 
division; that such distortion and overstatement 
misrepresented that the Iowa division was operating 
at a profit, whereas there were substantial losses 
during the periods audited; and that proper account- 
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ing methods and validation of the inventory would 
have disclosed the losses in sufficient time to rectify 
the situation without any further loss. To summa- 
rize and paraphrase Lincoln’s allegations, C & L was 
negligent in failing to discover and report the mis- 
representations regarding operations of the Iowa di- 
vision. 

At the trial on the question of the statute of limita- 
tions, Lincoln called an expert witness, Gerald 
Grant, a certified public accountant. Grant testified 
that a ‘‘continuous engagement”’ was a ‘“‘formal en- 
gagement for which an auditor is engaged for sev- 
eral fiscal years in a single contract,’ but acknowl- 
edged there was no documentation that C & L’s ac- 
counting relationship with Lincoln was for more 
than 1 year. Also, Grant testified that nothing in the 
relationship indicated the ‘‘engagement was other 
than’’ for the particular fiscal year designated and 
that there was a separate report for each of the 
audited periods. Grant admitted that each report 
‘“‘would stand on its own’’ and that delivery of the 
report ends the auditor's work on the fiscal year 
audited. According to Grant, an auditor has no obli- 
gation to make any further inquiry or to perform 
any additional auditing procedures regarding 
audited financial statements covered by the report, 
‘‘unless new matter comes to his attention.’’ 

Lynne Sieverling, a partner in C & L, testified that 
during the periods audited Lincoln acquired new di- 
visions and new subsidiaries so that the ‘‘audit work 
was not exactly the same from year to year.”’ 

The statute of limitations applicable to claims for 
malpractice is § 25-222: ‘‘Any action to recover 
damages based on alleged professional negligence 
or upon alleged breach of warranty in rendering or 
failure to render professional services shall be com- 
menced within two years next after the alleged act 
or omission in rendering or failure to render profes- 
sional services providing the basis for such action 
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Lincoln contends that there is a continuity of rela- 
tionship with C & L which tolls the statute of limita- 
tions for commencement of an action based on negli- 
gence in rendering the audit reports. C & L main- 
tains that the statute of limitations commenced to 
run upon delivery of the audit reports in 1973 and 
1974, respectively. 

“The traditional rule is that the statute begins to 
run as soon as the action accrues, and the cause is 
said to accrue when the aggrieved party has the 
right to institute and maintain a suit. In a contract 
action this means as soon as breach occurs, and in 
tort, as soon as the act or omission occurs.’’ Grand 
Island School Dist. #2 v. Celotex Corp., 203 Neb. 559, 
562-63, 279 N.W.2d 603, 606 (1979). 

Because the lawsuit was filed more than 2 years 
after delivery of the audit reports or financial state- 
ments for 1973 and 1974, Lincoln advocates adoption 
of rules applicable to actions for medical malprac- 
tice, i.e., the statute of limitations does not com- 
mence to run until the treatment ends. See Wil- 
liams v. Elias, 140 Neb. 656, 1 N.W.2d 121 (1941). 
The conclusion of the treatment, Lincoln suggests, 
should be governed by the doctrine of ‘‘continuous 
treatment’’ expressed in Borgia v. City of New 
York, 12 N.Y .2d 151, 155, 157, 287 N.Y.S.2d 319, 321-22 
(1962), ‘‘[{W]hen the course of treatment which in- 
cludes the wrongful acts or omissions has run con- 
tinuously and is related to the same original condi- 
tion or complaint, the ‘accrual’ comes only at the 
end of the treatment. ... The ‘continuous treat- 
ment’ we mean is treatment for the same or related 
illnesses or injuries, continuing after the alleged 
acts of malpractice, not mere continuity of a general 
physician-patient relationship.”’ 

If the doctrine of continuous treatment is to be ap- 
plied in this case, we must answer a basic question: 
Was there a continuous relationship between Lincoln 
and C & L? 

C & L rendered services only after Lincoln ac- 
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cepted the terms of the engagement letter. An en- 
gagement letter was indispensable for each of the 
audits rendered by C & L. Pursuant to each engage- 
ment letter, C & L compiled information in the form 
of noncumulative financial statements or audit re- 
ports. This information included the inventory of 
the Iowa division. The inventory consisted of con- 
tracts existing at a given date. These contracts per- 
tained only to a specific fiscal period and were not 
related to any other interval before or after a cur- 
rent fiscal period to be audited. The inventory ex- 
isting at the last day of the period audited was nei- 
ther a factor nor an ingredient of any other audit. 
Lincoln’s inventory, therefore, began anew on the 
first day of a subsequent fiscal period. 

In Tool v. Boutelle, 91 Misc. 2d 464, 398 N.Y.S.2d 
128 (1977), which was an action for the malpractice 
of an engineer-surveyor, there was a characteriza- 
tion of ‘‘continuous treatment’: ‘‘[T]he ‘continuous 
treatment’ must be a treatment for the same or re- 
lated condition, continuing after the alleged acts of 
malpractice; not mere continuity of a general pro- 
fessional relationship .... But ‘relation’ is not the 
only element which must be found in order for the 
doctrine to apply; there must also be ‘continuity’ 

.’ 398 N.Y.S.2d at 130. 

“Continuity”? means ‘‘being continuous. . . state of 
continuing without essential change.’’ Webster’s 
Third New International Dictionary, Unabridged, 
493 (1968). ‘‘Continuous’’ means ‘stretching on 
without break or interruption.’’ Id. at 494. 

Because the inventory peculiar to a track office 
changed essentially from day to day without connec- 
tion with any other inventory, past, present, or fu- 
ture, the continuity required for ‘‘continuous treat- 
ment”’ is nullified. The subject matter of each audit 
ceased to exist beyond the last day of the fiscal 
period being audited. The ‘‘condition’’ was never 
identical for any two audits rendered by C& L. Any 
audit by C & L did not refer to any prior audit, was 
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not based on any information contained in a previ- 
ous audit, did not incorporate or expand any previ- 
ous audit, and was not carried forward in any form 
into any subsequent audit. As admitted by Lincoln’s 
witness, each report ‘‘would stand on its own.” 
Each audit was a separate, independent and unre- 
lated transaction or occurrence. Consequently, in 
the present case the doctrine of ‘‘continuous treat- 
ment’’ is not available to suspend the time limit pre- 
scribed for the commencement of an action for pro- 
fessional negligence. See Naetzker v. Brocton Schl. 
Dist., 50 A.D.2d 142, 376 N.Y.S.2d 300 (1975). 

Under the circumstances of this case the statute of 
limitations commenced to run when C & L delivered 
the audit reports or financial statements to Lincoln. 
See, Carr v. Lipshie, 8 A.D.2d 330, 187 N.Y.S.2d 564 
(1959); Owyhee County v. Rife, 100 Idaho 91, 593 
P.2d 995 (1979); Alexander & Baldwin, Inc. v. Peat, 
Marwick, M. & Co., 385 F. Supp. 230 (S.D. N.Y. 
1974); Wasserman v. Herwood, 36 Misc. 2d 522, 232 
N.Y.S.2d 730 (1962). 

Because suit was not filed within 2 years after Lin- 
coln’s receipt of the audit reports in 1973 and 1974, 
any claims which Lincoln may have had for mal- 
practice in C & L’s rendering of those audit reports 
are barred. The District Court was correct in dis- 
missing the action of Lincoln concerning the years 
1973 and 1974, and, therefore, the judgment of the 
District Court is affirmed. 

AFFIRMED. 

Krivosna, C.J., and McCown, J., not participating. 


BUTTE STATE BANK, A BANKING CORPORATION, 
APPELLEE, V. E. P. WILLIAMSON, APPELLANT. 
338 N.W.2d 598 


Filed September 23, 1983. No. 82-523. 


1. Summary Judgment. Summary judgment may properly be 
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granted where there exists no genuine issue as to any material 
fact, the ultimate inferences to be drawn from those facts are 
clear, and the movant is entitled to judgment as a matter of law. 

2. Uniform Commercial Code: Notice. A guarantor is a debtor with- 
in the meaning of the term as defined in Neb. U.C.C. § 9-105(1)(d) 
(Reissue 1980) and is entitled to the notice required by Neb. U.C.C. 
§ 9- mug) (Reissue 1980). 

. An oral message does not satisfy the requirements 

of Neb. U.C.C. § 9-504(3) (Reissue 1980). 


Appeal from the District Court for Holt County: 
HENRY F’. REIMER, Judge. Reversed and remanded. 


Arlen D. Magnuson, on brief, and Jewell, Otte, 
Gatz & Collins, for appellant. 


Forrest F. Peetz of Peetz and Peetz, for appellee. 


KRIvosHA, C.J.,  BOSLAUGH, WHITE, HASTINGS, 
CAPORALE, and SHANAHAN, JJ., and GRANT, D.J. 


CAPORALE, J. 

E. P. Williamson, defendant in the trial court, ap- 
peals from an award to the plaintiff-appellee, Butte 
State Bank, of a deficiency summary judgment ona 
guaranty. We reverse and remand. 

In the posture of this case we are required to de- 
termine whether there here exists no genuine issue 
as to any material fact, whether the ultimate infer- 
ences to be drawn from those facts are clear, and 
whether the bank is entitled to judgment as a matter 
of law; for it is only under such circumstances that 
summary judgment may properly be granted. 
Swanson v. First Fidelity Life Ins. Co., 214 Neb. 
654, 335 N.W.2d 538 (1983). 

The salient facts are that on May 7, 1977, Dewaine 
Williamson, the son of defendant herein, was in- 
debted to the bank on past-due promissory notes. On 
that day defendant, in order to forestall the express 
intentions of the bank to foreclose on its security 
agreements covering his son’s crop, livestock, and 
farm equipment, entered into a guaranty agreement 
covering his son’s debt. 

By the spring of 1980 it became apparent that the 
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son’s obligation to the bank would not be satisfied. A 
public auction of the son’s assets which were held as 
security was conducted by the bank at the son’s 
farm in November of 1980. 

Defendant knew of the sale by virtue of discus- 
sions with his son; however, there was no testimony 
that the bank had sent notice of the sale to defend- 
ant. Defendant testified he received no notice from 
the bank. 

After the proceeds of the sale were applied to the 
son’s debt, this suit was filed against defendant on 
the guaranty he had signed. 

The recent case of First Nat. Bank & Trust Co. v. 
Hughes, 214 Neb. 42, 332 N.W.2d 674 (1983), and its 
predecessors control the outcome of this case. 

Neb. U.C.C. § 9-504(3) (Reissue 1980) requires, 
with certain exceptions not material here, that no- 
tice of a public sale be sent by the secured party to 
the debtor. A guarantor is a debtor within the 
meaning of the term as defined in Neb. U.C.C. 
§ 9-105(1)(d) (Reissue 1980). First Nat. Bank & 
Trust Co. v. Hughes, supra. 

The requirement that notice be ‘‘sent’’ contem- 
plates that the notice be in writing, under the defini- 
tion of ‘‘send’’ contained in Neb. U.C.C. § 1-201(38) 
(Reissue 1980). That section tells us that ‘‘ ‘Send’ in 
connection with any writing or notice means to de- 
posit in the mail or deliver for transmission by any 
other usual means of communication with postage 
or cost of transmission provided for and properly ad- 
dressed... .’’ We have held that an oral message 
does not fit into the above-quoted language. DeLay 
First Nat. Bank & Trust Co. v. Jacobson Appliance 
Co., 196 Neb. 398, 243 N.W.2d 745 (1976). We have 
also stated that § 1-201(38) does not require that the 
notification actually reach the person to whom it 
was sent, provided that reasonable steps were taken 
in sending the notice. First Nat. Bank & Trust Co. 
v. Hermann, 205 Neb. 169, 286 N.W.2d 750 (1980). 

Where, as in this case, it is shown that no notice 
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was received and it is not shown that notice was 
sent, it must be concluded that the bank failed to 
show that it had complied with § 9-504(3). As we 
have stated many times in the past, it is the rule in 
this jurisdiction that compliance with the notice pro- 
visions is a condition precedent to the right of a 
creditor to recover a deficiency judgment. First 
Nat. Bank & Trust Co. v. Hughes, supra; First Nat. . 
Bank & Trust Co. v. Hermann, supra; DeLay First 
Nat. Bank & Trust Co. v. Jacobson Appliance Co., 
supra. See, also, Borg-Warner v. Watton, post p. 
318, 338 N.W.2d 612 (1983). 

The bank’s complaint that the court improperly al- 
lowed the untimely amendment of defendant’s an- 
swer so as to assert lack of notice as a defense is 
legally insignificant. Compliance with the notice re- 
quirements of § 9-504(3) being a condition precedent 
to the bank’s right to recover a deficiency judgment, 
it was incumbent upon it to have proved the fact, ir- 
respective of defendant’s answer. 

Having failed to carry its burden of proof, the 
bank, on the facts elicited in the trial court, is not 
entitled to a deficiency judgment as a matter of law. 
The decision of the trial court is reversed and the 
cause remanded for further proceedings consistent 
with this opinion. 

REVERSED AND REMANDED. 


CHURCH OF THE HOuy SPIRIT, A NEBRASKA 
CORPORATION, APPELLEE, V. BEvco, INc., A NEBRASKA 
CORPORATION, DEFENDANT AND THIRD-PARTY PLAINTIFF, 
AND FIDELITY AND DEPOSIT COMPANY OF MARYLAND, A 

CORPORATION, APPELLANTS AND CROSS-APPELLEES, 
UNIVERSAL TERRAZZO & TILE Co., THIRD-PARTY 
DEFENDANT AND CROSS-APPELLANT. 

338 N.W.2d 601 


Filed September 23, 1983. No. 82-534. 


1. Actions: Parties. The general purpose of a third-party action pur- 
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suant to Neb. Rev. Stat. § 25-331 (Reissue 1979) is to avoid two ac- 

tions which should be tried together to save the time and cost of a 

reduplication of evidence, to obtain consistent results from identi- 

cal or similar evidence, and to do away with the serious handicap 
to a defendant of a time difference between a judgment against 
him and a judgment in his favor against the third-party defendant. 

: A third-party claim under Neb. Rev. Stat. § 25-331 

(Reissue 1979) may be asserted when a third-party’s liability is in 

some way dependent on the outcome of the main claim or when the 

third party is secondarily liable to the defendant. 

A third-party defendant can be bound by the ad- 

judication of the main claim. 

Proper use of third-party practice will avoid in- 
consistent verdicts in the main action and the third-party action. 

5. Directed Verdict. A motion for a directed verdict at the conclusion 
of all the evidence is judged in the light of the total evidence at the 
time such motion is made, that is, the evidence as it stands at the 
close of the trial, and such motion is not determined only on the evi- 
dence existing at the time of the initial motion at the close of an 
adversary’s case. 


Appeal from the District Court for Douglas County: 
ROBERT V. BURKHARD, Judge. Affirmed in part, and 
in part reversed and remanded with directions. 


Robert J. Becker and Jean A. Mahon-Pettit of 
Swarr, May, Smith, Andersen & Jensen, for appel- 
lants. 


Carpenter Fitzgerald & Coe, P.C., for appellee 
Church. 


John F. Thomas of McGrath, North, O’Malley & 
Kratz, P.C., for appellee Universal. 


KRIVOSHA, C.J., BOSLAUGH, McCown, WHITE, 
HASTINGS, CAPORALE, and SHANAHAN, Jd. 


SHANAHAN, J. 

The Church of the Holy Spirit (Church) sued its 
contractor, Bevco, Inc. (Bevco), and Bevco’s bond- 
ing company, Fidelity and Deposit Company of 
Maryland (Fidelity), for damages from breach of a 
construction contract and performance bond, i.e., 
faulty painting of the Church’s parish center. Bevco 
filed a third-party action against its subcontractor, 
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Universal Terrazzo & Tile Co. (Universal), which 
had painted the building’s exterior. Bevco counter- 
claimed against the Church for payment of services 
rendered under the contract. Universal counter- 
claimed against Bevco for payment of services ren- 
dered under the subcontract. We affirm in part, re- 
verse in part, and remand with directions. 

In 1976 the Church entered a written contract with 
Beveco for construction of a parish center. Bevco 
subcontracted the exterior painting to Universal for 
$6,276. This written contract between Bevco and 
Universal contained: ‘‘X. To be bound to the Con- 
tractor by the terms of the general conditions of the 
specifications and addenda, and to conform to and 
comply with the drawings and specifications and ad- 
denda, and to assume toward the Contractor all the 
obligations and responsibilities that the Contractor 
assumes in and by the aforesaid documents toward 
the Owner, in so far as they are applicable to this 
particular sub-contract’; ‘“XIV. To guarantee his 
work against all defects of materials or workman- 
ship, as called for in the plans, specifications and 
addenda, or if no guarantee is called for, then for a 
period of one year from the date of completion of the 
work covered by this agreement’’; and ‘‘Payment to 
the Subcontractor shall be made propmtly [sic] af- 
ter the Contractor is paid by the owner.”’ 

John Tilly, architect for the Church, inspected the 
work of the contractors. Between November 11 and 
December 16, 1977, Universal applied the initial ex- 
terior coating of Desco Tonecrete. According to 
manufacturer’s' specifications, Desco Tonecrete 
should be applied and allowed to cure at a minimum 
temperature of 40° Fahrenheit and the backing of 
‘such application should have a maximum of 
16-percent moisture content. Universal painted on 
some days when the temperature was less than 40° 
Fahrenheit and on other days when it rained or 
snowed. On December 18 Tilly discovered that Uni- 
versal was applying the incorrect color of paint and 
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ordered the painting stopped. It was too late in the 
year to repaint, and the building’s expansion control 
joints remained open during the winter. 

The Church selected another color of paint in May 
1978. Universal finished applying the new paint in 
August, and later in August Tilly rejected Uni- 
versal’s work because there were ‘‘color variations”’ 
and ‘‘bleached-out’’ areas. To prevent the paint’s 
cracking around expansion control joints, Tilly or- 
dered removal of caulking from those joints in Octo- 
ber. In November the Church selected transparent 
sealer, which Universal later applied in May 1979. 
Because Universal’s application of the sealer was 
not uniform, Tilly rejected that work. In the fall of 
1979 Universal said it would not correct the exterior 
sealer-coating. Between the fall of 1979 and Janu- 
ary 1980 the exterior paint peeled and deteriorated. 
Such condition has never been corrected. 

In January 1981 the Church sued Bevco and al- 
leged Bevco’s breach of contract consisted of ‘‘im- 
proper exterior wall coating and caulking resulting 
in lack of uniformity in color, thickness and texture, 
discoloration, cracking, peeling ....’’ Bevco re- 
sponded by filing an answer admitting the construc- 
tion contract but generally denying any breach of 
contract. With its answer Bevco filed a counter- 
claim against the Church, seeking $16,750 in pay- 
ment for services rendered under the contract. 
Bevco then filed a third-party action against Uni- 
versal, alleging the provisions of paragraphs X and 
XIV of the subcontract, and further alleging that 
Universal was liable for any faulty painting. In the 
third-party action Universal] filed an answer contain- 
ing only a general denial, and also filed a counter- 
claim against Bevco for payment under the subcon- 
tract in the amount of $6,276. Neither Bevco nor 
Universal raised any affirmative defense regarding 
the Church’s claim for faulty painting. 

Tilly, the architect, testified that he did not know 
the cause of the paint’s peeling. The Church also 
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called an expert witness, pdinter Leroy Gustafson, 
who testified that the cost of correcting the condition 
of the painting was $29,117. Gustafson further tes- 
tified that moisture entering the uncaulked expan- 
sion joints could have caused the poor condition of 
the painting. At the conclusion of the Church’s case 
Bevco and Universal separately moved to dismiss 
the Church’s claim for faulty workmanship. These 
motions were overruled. 

Bevco called a witness who testified that Uni- 
versal initially applied the paint when tempera- 
tures were below and moisture levels were above 
the manufacturer’s specifications. According to 
Bevco’s witness, Universal’s failure to comply with 
the manufacturer’s specifications caused the paint 
to peel. On account of such condition the Church did 
not accept the painting and did not pay Bevco. At 
the conclusion of Bevco’s case Universal moved for 
a directed verdict on Bevco’s third-party complaint 
because Bevco had not paid for the subcontracted 
painting. The trial court overruled the motion. 

During Universal’s case in chief, witnesses de- 
scribed the manner of application and the subse- 
quent condition of the paint on the parish center. 
Universal introduced the manufacturer’s written 
instructions for application of the paint used. At the 
close of all the evidence Universal again asked dis- 
missal of Bevco’s third-party complaint. The trial 
court overruled Universal’s motion regarding 
Bevco. Then both Bevco and Universal renewed 
their motions to dismiss the Church’s action. The 
trial court overruled these motions. 

The trial court instructed the jury: ‘‘Before third- 
party plaintiff Bevco, Inc. can recover on its Third- 
Party Petition against third-party defendant Uni- 
versal Terrazzo and Tile Co., it must first be deter- 
mined by the jury that the plaintiff is entitled to re- 
cover against Bevco, Inc.,’’ and that Bevco must 
prove the ‘‘amount of damages sustained by Bevco’”’ 
as a result of any breach of the subcontract by Uni- 
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versal. The court further instructed: ‘If you find 
for Bevco on its Third-Party Petition against Uni- 
versal, it will be your duty to award such damages 
as will fairly and reasonably, but not excessively, 
compensate Bevco for damages which it has sus- 
tained. The measure of damages is the amount of 
recovery that is awarded to plaintiff in its Petition 
against the defendant Bevco for the failure to prop- 
erly apply the wall covering, if in fact you find such 
amount is owing.’’ Bevco had requested and the 
court refused an instruction which included: ‘‘[I]f 
you find that the damages suffered by the Church 
were caused by the work performed by Universal... 
then you must find Universal liable to Bevco for 
such damage.”’ 

During the course of deliberations, the jury asked 
additional instruction regarding the third-party ac- 
tion, namely, if the jury found in favor of the Church 
against Bevco, would such finding ‘‘have a bearing 
on how we are to go”’ in disposing of Bevco’s third- 
party complaint against Universal? The trial court 
responded: ‘‘This is a question which must be de- 
termined by you in light of all the instructions,’’ and 
no further instruction was given to the jury. The 
jury returned a verdict in favor of Bevco on its third- 
party complaint and assessed damages at ‘‘$0.” 
The trial court told the jury that the verdict for 
Bevco on the third-party complaint was ‘‘no verdict 
at all’’ and ‘‘that if [the jury] finds for Bevco, Inc. 
on its Third-Party Petition [sic], it must assess 
Bevco’s damages.’’ After further deliberations the 
jury returned a verdict for Bevco against Universal 
in the amount of $500. The jury also returned ver- 
dicts in favor of the Church against Bevco in the 
amount of $29,117, for Bevco against the Church in 
the amount of $16,750, and for Universal against 
Bevco in the amount of $6,276. 

Post-trial motions were filed. On account of the 
performance bond, the Church requested an attor- 
ney fee of $12,091.25 pursuant to Neb. Rev. Stat. 
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§ 44-359 (Reissue 1978). The court allowed an at- 
torney fee of $7,500 as a part of the costs to be paid 
by Fidelity. Bevco asked the trial court to increase 
Bevco’s judgment against Universal from $500 to 
$29,117 or grant a new trial on the issue of damages 
in the third-party action. The trial court set aside 
the verdict of $500, as requested by Bevco, and 
granted a new trial in the third-party action on the 
question of damages. Bevco also requested pre- 
judgment interest on the amount awarded on its 
counterclaim against the Church, but this request 
was denied. The Church’s judgment against Fidelity 
was reduced to $12,367, that is, the difference between 
the damages awarded the Church and the amount 
awarded Bevco on its counterclaim against the 
Church. 

Bevco assigns as errors of the trial court (1) the 
refusal to increase Bevco’s verdict against 
Universal from $500 to $29,117 and (2) the disallow- 
ance of prejudgment interest on Bevco’s counter- 
claim. 

Fidelity claims error in the amount of the attorney 
fee allowed by the trial court. 

Universal contends the trial court erred by (1) 
failing to sustain (a) Universal’s motion to dismiss 
at the end of the Church’s case and (b) Universal’s 
additional motion for dismissal at the conclusion of 
all the evidence; (2) failing to sustain the motion for 
a directed verdict against Bevco because Bevco had 
not paid Universal for work under the subcontract; 
and (3) granting a new trial to Bevco on the issue of 
damages sought in the third-party action. 

Confusion existed at trial regarding disposition of 
the third-party action. Therefore, it is necessary to 
review the nature and function of a third-party ac- 
tion pursuant to Neb. Rev. Stat. § 25-331 (Reissue 
1979). 

Section 25-331 is patterned on Rule 14 of the Fed- 
eral Rules of Civil Procedure. See, Statement on 
Legislative Bill 763, Committee on Judiciary, 77th 
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Leg. (Feb. 27, 1967); Minutes, Committee on Judici- 
ary, L.B. 763, 77th Leg. (Feb. 27, 1967). ‘‘The gen- 
eral purpose of Rule 14 is to avoid two actions which 
should be tried together to save the time and cost of 
a reduplication of evidence, to obtain consistent re- 
sults from identical or similar evidence, and to do 
away with the serious handicap to a defendant of a 
time difference between a judgment against him, 
and a judgment in his favor against the third-party 
defendant.’’ 3 J. Moore, Moore’s Federal Practice 
4 14.04 at 14-26 (2d ed. 1983). Also, ‘‘A third-party 
claim may be asserted ... only when third party’s 
liability is in some way dependent on the outcome of 
the main claim or when the third party is second- 
arily liable to defendant.’”’ 6 C. Wright & A. Miller, 
Federal Practice and Procedure: Civil § 1446 at 246 
(1971). 

Availability and proper use of third-party practice 
was described in United States v. Joe Grasso & Son, 
Inc., 380 F.2d 749, 751-52 (5th Cir. 1967), as ‘‘only in 
cases where the third party’s liability was in some 
way derivative of the outcome of the main claim. In 
most such cases it has been held that for impleader to 
be available the third party defendant must be 
‘liable secondarily to the original defendant in the 
event that the latter is held liable to the plaintiff.’ 

Stating the same principle in different words, 
other authorities declare that the third party must 
necessarily be liable over to the defendant for all or 
part of the plaintiff’s recovery . . . or that the de- 
fendant must attempt to pass on to the third party 
all or part of the liability asserted against the de- 
fendant .... Whichever expression is preferred, it 
is clear that impleader under Rule 14 requires that 
the liability of the third party be dependent upon the 
outcome of the main claim.’’ (Citations omitted.) 
See Index Fund, Inc. v. Hagopian, 417 F. Supp. 738 
(S.D. N.Y. 1976). 

The policy underlying third-party practice is to 
avoid circuity of actions and multiplicity of suits, as 
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well as to expedite the resolution of secondary ac- 
tions arising out of or as a consequence of the same 
facts involved in the action originally instituted. See 
Colton v. Swain, 527 F.2d 296 (7th Cir. 1975). The 
basic function of third-party practice is the original 
defendant’s seeking to transfer to the third-party de- 
fendant the liability asserted by the original plain- 
tiff. See Tower Mtg. Corp. v. Reynolds, 81 F.R.D. 
560 (W.D. Okla. 1978). Third-party practice should 
reduce litigation by ‘‘having one lawsuit do the work 
of two.’ Falls Industries, Inc. v. Consolidated 
Chem. Indus., Inc., 258 F.2d 277, 283 (5th Cir. 1958). 

In this case the Church claimed faulty painting. 
In the subcontract Universal indemnified Bevco, viz, 
Universal assumed ‘‘toward [Bevco] all the obliga- 
tions and responsibilities that the Contractor as- 
sumes ... toward the [Church].’’ Because Bevco 
could be liable, and according to the jury was liable, 
to the Church, an attempt to transfer such liability 
to Universal was permissible under § 25-331. 

A third-party defendant can be bound by the ad- 
judication of the main claim. See, 3 J. Moore, supra 
at 914.13; Council Brothers, Inc. v. Ray Burner 
Company, 473 F.2d 400 (5th Cir. 1973). Where the 
third-party plaintiff's claim against the third-party 
defendant is an outgrowth of the same facts which 
will determine the main or original claim of the ini- 
tial plaintiff, the rights of all three parties are 
focused on a common, factual setting. In the inter- 
est of economy—to the parties, court, counsel, and 
witnesses, aS well as the pocketbook in view of the 
increasing costs of litigation—a final disposition of 
all claims from such common source should be re- 
solved as far as practicable in one action. See 
Powell, Inc. v. Abney, 83 F.R.D. 482 (S.D. Tex. 
1979). 

As stated in Caputo v. U.S. Lines Company, 311 
F.2d 413, 416 (2nd Cir. 1963), an objective of third- 
party practice is ‘‘to make the evidence adduced by 
the plaintiff against the defendant available as a 
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basis for the claim of the third-party plaintiff 
against the third-party defendant. Inconsistent de- 
terminations based upon the same evidence at the 
same trial are logically impossible. The court must 
follow the verdict of the jury.’’ See, also, Knell v. 
Feltman, 174 F.2d 662 (D.C. Cir. 1949). 

Neither Bevco nor Universal raised any affirma- 
tive defense regarding any aspect of the entire pro- 
ceedings. Apart from Bevco’s counterclaim against 
the Church, the only question for the jury regarding 
the main claim was whether improper application of 
the paint caused the peeling condition. The jury 
found that damages were caused by Universal’s 
faulty painting. Although the jury awarded dam- 
ages to the Church, the trial court’s instruction re- 
garding the third-party action confused the jury. 
The jury awarded Bevco an amount different from 
the damages awarded to the Church, so that there 
were inconsistent verdicts. To conclude the ques- 
tion of responsibility for payment of damages 
caused by the faulty painting, the trial court should 
have instructed in substance: If there was a verdict 
for the Church, the jury also must return a verdict in 
favor of Bevco against Universal in the same 
amount awarded in the Church-Bevco verdict. 
Bevco’s post-trial motion would have corrected the 
inconsistent verdicts. The District Court erred in 
overruling Bevco’s motion in that regard. 

Bevco contends that it is entitled to prejudgment 
interest on the amount awarded on its counterclaim 
against the Church. Prejudgment interest on a con- 
tract claim is allowed under Neb. Rev. Stat. § 45-104 
(Reissue 1978), where the amount is liquidated. A 
claim is liquidated if the evidence furnishes data 
which, if believed, makes it possible to compute the 
amount with exactness, without reliance upon opin- 
ion or discretion. Classen v. Becton, Dickinson & 
Co., 214 Neb. 548, 334 N.W.2d 644 (1983). Where a 
reasonable controversy exists as to the plaintiff’s 
right to recover or as to the amount of the recovery, 


CHURCH OF THE HOLY SPIRIT v. BEVCO, INC. 309 
Cite as 215 Neb. 299 


the claim is generally considered to be unliquidated 
and prejudgment interest is not allowed. Classen v. 
Becton, Dickinson & Co., supra; Holt County Co-op 
Assn. v. Corkle’s, Inc., 214 Neb. 762, 336 N.W.2d 312 
(1983). The poor quality of the painting raised the 
question whether Bevco could recover any amount 
from the Church. In view of the faulty painting—a 
breach of contract—Bevco requested and received 
an instruction on substantial performance in order 
to prevail on its counterclaim against the Church. 
Any possibility of recovery by Bevco depended on 
the jury’s answer to the question, Had Bevco sub- 
stantially performed its contract with the Church? 
A reasonable controversy existed regarding the na- 
ture and degree of performance by Bevco, and, 
therefore, the claim was not liquidated. The trial 
court was correct in denying prejudgment interest 
on Bevco’s counterclaim. 

Addressing Fidelity’s assignment of error regard- 
ing the attorney fee awarded by the trial court, 
Fidelity believes the attorney fee of $7,500 is exces- 
sive, because Fidelity should not have to bear an 
award of an attorney fee attributable in part to the 
Church’s defense against Bevco’s counterclaim. On 
several occasions we have indicated the factors con- 
sidered by a court in determining a reasonable at- 
torney fee. See, Stephens v. Allied Mut. Ins. Co., 182 
Neb. 562, 156 N.W.2d 133 (1968); Schmer v. Hawkeye- 
Security Ins. Co., 194 Neb. 94, 230 N.W.2d 216 (1975); 
Herrera v. American Standard Ins. Co., 203 Neb. 
477, 279 N.W.2d 140 (1979). A bonding company’s ex- 
posure to liability, anticipated or actual, is not 
among the factors considered by a court in deter- 
mining the amount of an attorney fee to be awarded 
in an action on a bond. The possibility that an at- 
torney fee will be substantial in comparison with po- 
tential liability ‘‘is simply one of the factors the par- 
ties have to consider in determining whether to liti- 
gate a claim or attempt to settle it.”’ See Graff v. 
Farmers Mut. Home Ins. Co., 211 Neb. 13, 21, 317 
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N.W.2d 741, 745 (1982). The trial court did not abuse 
discretion regarding the attorney fee awarded as a 
part of the costs taxed to Fidelity. 

Universal complains that the trial court should 
have dismissed the third-party complaint of Bevco, 
because Bevco had not paid Universal the subcon- 
tracted compensation of $6,276. The agreement be- 
tween Bevco and Universal expressly provided that 
Universal was entitled to be paid after Bevco was 
paid by the Church. In turn, the Church was obli- 
gated to pay Bevco upon acceptance of the work. 
Further, Universal did not raise any affirmative de- 
fense, such as Bevco’s nonperformance of the sub- 
contract. An affirmative defense must be pleaded 
in a contract action, and a general denial is not suffi- 
cient to raise any affirmative defense. Morearty v. 
City of McCook, 119 Neb. 202, 228 N.W. 367 (1929); 
Peters v. Wilks, 151 Neb. 861, 39 N.W.2d 793 (1949). 
The clear implication of the pleadings is that Bevco 
performed the subcontract as far as possible but 
that Universal’s faulty workmanship prevented per- 
formance of the subcontract. As stated in Rickert- 
sen v. Carskadon, 172 Neb. 46, 50, 108 N.W.2d 392, 396 
(1961): ‘‘If there is a substantial performance, the 
action may be maintained but without prejudice to 
any showing of damages on the part of defendant for 
the failure to receive full and complete perform- 
ance.’’ Proper performance of the subcontract 
would have produced payment for the painting. It is 
untenable that Universal be permitted to use its 
faulty workmanship to defeat enforcement of the 
subcontract in which Universal expressly agreed to 
“guarantee . .. against all defects of .. . workman- 
ship.’’ One cannot profit from or escape liability for 
his own wrongdoing. See Keystone Bus Lines v. 
ARA Services, 214 Neb. 818, 336 N.W.2d 555 (1983). 
We affirm the trial court’s action in denying the mo- 
tion to dismiss Bevco’s third-party complaint 
against Universal. 

Finally, Universal contends the trial court should 
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have sustained -Universal’s motions for a directed 
verdict on the Church’s claim. After Universal’s 
motion for a directed verdict was overruled at the 
end of the Church’s case, a witness described Uni- 
versal’s application of the paint. Such evidence was 
adduced by Universal’s cross-examination of 
Bevco’s witness and as a part of Universal’s case in 
chief. Universal took the risk of aiding the Church’s 
case by presentation of evidence, either in cross- 
examination of Bevco’s witness or in presenting its 
own case in an attempt to defeat a recovery by the 
Church. The evidence produced by Universal 
helped establish the cause of the peeling paint, 
namely, noncompliance with the manufacturer’s 
specifications for application of the paint. There 
can be no complaint by Universal that it supplied in- 
formation to buttress or even prove the Church’s 
cause of action. See Kentucky Aerospray v. Mays, 
251 S.W.2d 460 (Ky. 1952). ‘‘A defendant who moves 
for a directed verdict at the close of the plaintiff’s 
evidence and, upon the overruling of such motion, 
proceeds with trial and introduces evidence waives 
any error in the ruling on the motion for directed 
verdict.’’ Baker v. Blue Ridge Ins. Co., ante p. 111, 
114, 337 N.W.2d 411, 412 (1983). See, also, Brad- 
street v. Grand Island Banking Co., 89 Neb. 590, 131 
N.W. 956 (1911); Schaffer v. Strauss Brothers, 164 
Neb. 773, 88 N.W.2d 543 (1957). Therefore, there is 
no question to be reviewed by this court regarding 
Universal’s motion for a directed verdict at the end 
of the Church’s case. 

Universal also contends that at the close of all the 
evidence the trial court should have sustained Uni- 
versal’s second motion for a directed verdict on the 
question of faulty painting. A motion for a directed 
verdict at the conclusion of all the evidence is 
judged in the light of the total evidence at the time 
such motion is made, that is, the evidence as it 
stands at the close of the trial, and such motion is 
not determined only on the evidence existing at the 
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time of the initial motion at the close of an adver- 
sary’s case. See, 89C.J.S. Trial § 668 (1955); Abston 
v. Medora Grain, Inc., 206 Kan. 727, 482 P.2d 692 
(1971); Smith v. Sharp, 85 Idaho 17, 375 P.2d 184 
(1962). When Universal moved for a directed ver- 
dict at the conclusion of all the evidence, the existing 
evidence created a question of fact about which rea- 
sonable minds might differ. The evidence supported 
the jury’s finding that there was faulty workmanship 
of Universal in applying the paint. There is no error 
in the trial court’s overruling Universal’s motions 
for a directed verdict on the Church's claim of faulty 
painting. 

Finally, Universal alleges error in granting a new 
trial to Bevco in the third-party action. In view of 
the disposition which we direct concerning the third- 
party action, we need not dispose of Universal’s as- 
signment of error in this regard. 

We affirm the following judgments of the District 
Court: The judgment in favor of the Church against 
Bevco in the amount of $29,117; the judgment in 
favor of Bevco on its counterclaim against the 
Church in the amount of $16,750; the judgment in 
favor of the Church against Fidelity in the amount of 
$12,367; the judgment in favor of Universal against 
Bevco in the amount of $6,276; and the judgment 
awarding the Church an attorney fee of $7,500 as 
costs taxed to Fidelity as a part of the judgment on 
the performance bond covering Bevco. 

We reverse the judgment of the trial court’s grant- 
ing a new trial to Bevco regarding the third-party 
action against Universal. It would be futile to re- 
mand for a new trial on Bevco’s third-party com- 
plaint against Universal, since Universal is already 
bound by the judgment in the action of the Church 
against Bevco. Under the circumstances in this 
case the District Court would be required to direct 
the jury to return a verdict for Bevco against Uni- 
versal in the amount of $29,117. Therefore, in ad- 
dition to reversing the judgment of a new trial 
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granted to Bevco, we remand this matter to the Dis- 
trict Court and direct the District Court to enter 
judgment in favor of Bevco against Universal in the 
amount of $29,117 as a result of Bevco’s third-party 
action against Universal. 

Concerning costs of the appeal in these proceed- 
ings, an attorney fee in the amount of $750 is 
awarded to the Church and assessed against Fidelity. 
With the exception of the attorney fee charged to 
Fidelity in this appeal, the costs of the appeal are 
taxed to Universal. 

AFFIRMED IN PART, AND IN PART REVERSED 
AND REMANDED WITH DIRECTIONS. 
McCown, J., not participating. 
WHITE and Hastincs, JJ., concur in the result. 
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Weingart (taxpayers), as owners of real estate in 
Lancaster County, Nebraska, brought an action 
against the County of Lancaster and Richard Nuern- 
berger, treasurer of Lancaster County, seeking an 
injunction barring the collection of real estate taxes 
claimed to be void. From a dismissal by the Dis- 
trict Court for Lancaster County, Nebraska, the tax- 
payers appeal. We affirm. 

Taxpayers own real estate as tenants in common. 
On May 5, 1976, the taxpayers obtained a building 
permit for construction of an apartment building on 
their real estate. Construction of the apartment 
commenced sometime after July 138, 1977. The 
apartment was partially occupied in 1978 and con- 
struction was completed in 1979. The taxpayers 
paid all real estate taxes for 1978, 1979, and 1980, in 
accordance with the tax statements issued in those 
years. Neither an ‘‘information statement’ nor a 
copy of the building permit for the apartment was 
filed with the county assessor in compliance with 
Neb. Rev. Stat. § 77-1318.01 (Reissue 1981). 

On March 31, 1981, the county assessor issued a no- 
tice to the taxpayers that the actual valuation of the 
real estate for 1981 was increased from $2,345 to 
$180,910. The taxpayers appealed to the county 
board of equalization regarding the increased valu- 
ation for 1981 and obtained a reduction in valuation 
to $165,000. After the action by the board of equal- 
ization regarding 1981, the county assessor notified 
the taxpayers that valuations for the real estate had 
been increased for 1978, 1979, and 1980, as well. 

On September 17, 1981, the taxpayers filed an ac- 
tion seeking an injunction to bar collection of the in- 
creased taxes for 1978, 1979, and 1980, and claimed 
that increased taxes were void because the county 
assessor had failed to send notice that the taxpayers’ 
real estate was assessed at a figure greater than the 
last previous assessment. See Neb. Rev. Stat. 
§ 77-1315 (Reissue 1981). The county moved to dis- 
miss the action and alleged that the taxpayers had 
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an adequate remedy at law. Such motion was sus- 
tained by the District Court. 

The pertinent statute is Neb. Rev. Stat. § 77-1317 
(Reissue 1981), namely: ‘‘Real property; assess- 
ment; omitted lands and improvements in previous 
years .... It shall be the duty of county assessors 
to cause all lands and improvements .. . that, for 
any reason, have not been assessed or have escaped 
taxation for any former year or years when the 
same were liable to taxation, to be placed upon the 
tax list and carry out an assessment against such 
lands equal to, and in accordance with, the assess- 
ment that would have been charged against said 
lands and improvements had they been properly 
listed and assessed at the time they should have 
been assessed under the provisions of the general 
laws governing the assessing and taxation of lands 
and improvements... .”’ 

Neb. Rev. Stat. § 77-1727 (Reissue 1981) states: 
‘‘No injunction shall be granted .. . to restrain the 
collection of any tax .. . except such tax... levied 
or assessed for illegal or unauthorized purpose.’’ As 
expressed in Touzalin v. City of Omaha, 25 Neb. 817, 
824, 41 N.W. 796, 799 (1889): ‘‘Injunctions to prevent 
the collection of taxes are not favored, and should 
only be granted where the relief at law is wholly in- 
adequate.”’ 

Notwithstanding the provisions of § 77-1727, injunc- 
tive relief is available in Nebraska where a tax is 
void, that is, where the taxing body does not have ju- 
risdiction or power to impose the tax. See, Morris 
v. Merrell, 44 Neb. 423, 62 N.W. 865 (1895); Rothwell 
v. Knox County, 62 Neb. 50, 86 N.W. 903 (1901); 
Hemple v. City of Hastings, 79 Neb. 723, 113 N.W. 187 
(1907). In the absence of a void tax or a tax for an 
illegal or unauthorized purpose, courts of equity 
should not interfere with the speedy collection of 
public taxes. See Stone, State Tax Comm., v. Kerr, 
194 Miss. 646, 10 So. 2d 845 (1942). 

The taxpayers do not claim that the county did not 
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have power to impose a tax on their real estate. The 
taxpayers do not allege any illegal or unauthorized 
purpose of the tax imposed and do not claim their 
property was exempt from taxation. The question 
is, Is a tax imposed under § 77-1317 void in the ab- 
sence of formal notice to the landowner that the 
valuation of the landowner’s real estate has been 
changed as a result of improvements undisclosed at 
the time of a previous assessment? 

When improvements enhance the value of real es- 
tate previously assessed, § 77-1317 does not require 
the assessor to notify the record owner regarding 
the increased assessment. See Watson Bros. Realty 
Co. v. County of Douglas, 149 Neb. 799, 32 N.W.2d 763 
(1948). 

Notice of an increased assessment of property pre- 
viously assessed gives the owner who has relied 
upon the previous assessment an opportunity to ap- 
pear before the county board of equalization and to 
contest the increase in value, if such increase was 
unwarranted. See Rosenbery v. Douglas County, 
123 Neb. 803, 244 N.W. 398 (1932). Landowners gen- 
erally anticipate that improvements on real estate 
will enhance the value of the land, and, conse- 
quently, a change in valuation for taxation can rea- 
sonably be expected. After a change in the real es- 
tate’s condition as a result of improvement, absolute 
reliance on the previous assessment is neither prac- 
tical nor justified. If the taxpayers’ construction of 
§ 77-1317 is accepted, the assessor must notify the 
landowner that the real estate has been improved 
(knowledge of a fact already possessed by the land- 
owner) and that the assessor will execute the official 
duty of assessing all taxable property (knowledge of 
the law already charged to the landowner). Such 
superfluous notification is the ‘‘useless thing”’’ 
avoided in Watson Bros. Realty Co. v. County of 
Douglas, supra. 

Because an assessment under § 77-1317 regarding 
omitted lands and improvements does not require 
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formal notice from the assessor to be valid, any 
other irregularity in the assessment of the tax- 
payers’ real estate in this case is not a ground for in- 
junctive relief. See Boettcher v. County of Holt, 163 
Neb. 231, 79 N.W.2d 183 (1956). Neb. Rev. Stat. 
§ 77-1735 (Reissue 1981) provides: ‘‘If a person, who 
claims a tax, or any part thereof, to be invalid for 
any reason, shall have paid the same to the treas- 
urer ...as though the same was legal and valid, he 
may .. . demand the same in writing from the 
county treasurer to whom paid. If the same shall 
not be refunded within ninety days thereafter, he 
may sue such county treasurer for the amount so de- 
manded.’’ The purpose of the foregoing statute is to 
provide an action at law for the recovery of money 
paid for taxes which were levied or assessed for an 
illegal or unauthorized purpose or which were for 
any reason invalid. See, Loup River Public Power 
District v. County of Platte, 144 Neb. 600, 14 N.W.2d 
210 (1944); Scudder v. County of Buffalo, 170 Neb. 
293, 102 N.W.2d 447 (1960). 

““ ‘An adequate remedy at law means a remedy 
which is plain and complete and as practical and ef- 
ficient to the ends of justice and its prompt adminis- 
tration as the remedy in equity.’’’ Golden v. 
Bartholomew, 140 Neb. 65, 77, 299 N.W. 356, 362 
(1941). See, also, Gamboni v. County of Otoe, 159 
Neb. 417, 67 N.W.2d 489 (1954). A suit in equity will 
not lie when the plaintiff has a plain and adequate 
remedy at law. See Western Union Telegraph Co. v. 
Douglas County, 76 Neb. 666, 107 N.W. 985 (1906). 

Under the facts present in the taxpayers’ petition, 
the taxpayers have an adequate remedy at law un- 
der § 77-1735 that permits a taxpayer’s recovery or 
refund of an invalid tax. The District Court was 
correct that the taxpayers have an adequate remedy 
at law. Therefore, the petition for injunctive relief 
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was properly dismissed. The judgment of the trial 
court is affirmed. 
AFFIRMED. 


KRivosua, C.J., not participating. 
Waits, J., concurs in the result. 


BorG-WARNER ACCEPTANCE CORPORATION, APPELLEE, 
v. RALPH WATTON ET AL., APPELLANTS. 
338 N.W.2d 612 


Filed September 23, 1983. No. 82-561. 


1. Uniform Commercial Code: Security Interests: Notice. The 
guaranty itself need not be secured in order to entitle the guaran- 
tors to notice. All that need be secured to entitle the guarantor to 
notice is the debt for which the guaranty is executed. 

2. : : . Each guarantor is entitled to notice as a 
“debtor’’ under the definition of such in Neb. U.C.C. § 9-105(1)(d) 
(Reissue 1980) as one who owes payment or other performance of 
the obligation secured. 

3. : : . It is the rule in this jurisdiction that com- 
pliance with the notice provisions of the Uniform Commercial Code 
is a condition precedent to the right of a creditor to recover a de- 
ficiency judgment. The failure to give the requisite notice is an ab- 
solute bar to recovery. 

4. Uniform Commercial Code: Security Interests: Guaranty. What- 
ever restrictions may be imposed by law with regard to the debtor 
are likewise imposed with regard to the guarantor. 

5. Uniform Commercial Code: Notice: Waiver. The Uniform Com- 
mercial Code makes it quite clear that the requirement of giving 
notice pursuant to Neb. U.C.C. § 9-504(3) (Reissue 1980) may not be 
waived prior to default. 


Appeal from the District Court for Hall County: 


RICHARD L. DEBACKER, Judge. Reversed and re- 
manded. 


Jerry J. Milner of Grimminger, Milner & Lam- 
berty, for appellants. 


Thomas J. Garvey and Michael L. Munch of Has- 
call, Jungers & Garvey, for appellee. 


KRIvosHA, C.J., BOSLAUGH, WHITE, HASTINGS, 
CAPORALE, and SHANAHAN, JJ., and GRANT, D.J. 
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KRivosHa, C.J. 

The appellants, Ralph and Carole Watton and 
Gwyer Grimminger (Watton-Grimminger), appeal 
from a judgment entered by the District Court for 
Hall County, Nebraska, granting summary judg- 
ment in favor of Borg-Warner Acceptance Corpora- 
tion (Borg-Warner) and against Watton-Grimminger. 
The judgment granted Borg-Warner was in the 
amount of $16,335.62, together with interest, and 
grew out of a certain guaranty executed by Watton- 
Grimminger in favor of Borg-Warner. We believe 
the trial court erred in entering such judgment, and 
we reverse and remand. 

Borg-Warner brought the original action against 
Watton-Grimminger to recover a deficiency judg- 
ment for the balance due on a certain farm tractor 
sold by Niagara Equipment Co., Inc. (Niagara 
Equipment), to a Paul T. Meyer. The retail install- 
ment contract, signed by Meyer in favor of Niagara 
Equipment, was assigned to Borg-Warner, with re- 
course. In March of 1980 Meyer defaulted on the in- 
stallment contract. At the time of his default Meyer 
was still indebted on the tractor in the amount of 
$36,544.92. In September of 1980 Borg-Warner took 
possession of the tractor and sold it at auction for 
$19,000. 

It is undisputed that Borg-Warner did not give 
Watton-Grimminger notice of the sale but, neverthe- 
less, sought to collect the deficiency from Watton- 
Grimminger by reason of their guaranty agreement. 
The guaranty agreement had been executed by 
Watton-Grimminger on February 7, 1978, and 
specifically provided that ‘‘{iJn order to induce 
[Borg-Warner] to enter into contracts with or extend 
credit or financing to Niagara Equipment Co., Inc.,”’ 
Watton-Grimminger guaranteed full and prompt 
payment of any and every indebtedness, liability, or 
obligation owed by Niagara Equipment to Borg- 
Warner. For purposes of resolving this case it is 
important to further note that Niagara Equipment 
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signed at least two other documents in favor of 
Borg-Warner, one before the guaranty was signed 
and the other one after it was signed. On October 
17, 1977, Niagara Equipment executed and delivered 
to Borg-Warner a document entitled ‘‘Inventory Se- 
curity Agreement and Power of Attorney.’’ By this 
agreement Niagara Equipment granted to Borg- 
Warner a_ security interest in all inventory of 
Niagara Equipment owned at the time of the execu- 
tion of the agreement or thereafter acquired. The 
purpose of the security agreement was ‘‘to secure 
repayment to [Borg-Warner] of all such extensions 
of credit made by [Borg-Warner] in accordance 
with this Agreement, and to secure payment of all 
other debts or liabilities and performance of all 
obligations of [Niagara Equipment] to [Borg- 
Warner], whether now existing or hereafter aris- 
ing.”’ 

The second document of importance is a ‘‘Retail 
Finance Agreement” executed April 6, 1979, by Ni- 
agara Equipment in favor of Borg-Warner. Accord- 
ing to the document, the purpose of the agreement 
was to set forth the terms and conditions which 
would govern any purchase of contracts by Borg- 
Warner from Niagara Equipment. One of those 
conditions was that all contracts so assigned would 
grant to Borg-Warner a first lien upon the goods cov- 
ered by the contract. 

The trial court, in granting summary judgment in fa- 
vor of Borg-Warner and against Watton-Grimminger, 
specifically found that there was no genuine issue of 
any material fact and that the guaranty given by 
Watton-Grimminger was general and unconditional. 
The court further found that no particular security 
interest was in existence or ‘‘contemplated’’ in con- 
nection with the giving of the guaranty. By reason 
thereof the trial court, apparently relying upon our 
decision in First State Bank v. Peterson, 205 Neb. 
814, 290 N.W.2d 634 (1980), concluded that the 
guarantors were not entitled to notice. Watton- 
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Grimminger, on the other hand, maintained that the 
case was governed by our decision in DeLay First 
Nat. Bank & Trust Co. v. Jacobson Appliance Co., 
196 Neb. 398, 243 N.W.2d 745 (1976), and have now ap- 
pealed to this court, assigning as error the trial 
court’s failure to so hold. 

In every case before summary judgment is 
granted, the trial court must determine the exist- 
ence of certain basic principles. As a general rule, 
the court should sustain a motion for summary judg- 
ment if, upon hearing, the pleadings, depositions, 
admissions on file, and affidavits show that there is 
no genuine issue as to any material fact and that the 
moving party is entitled to judgment as a matter of 
law. Monarch Industries v. Caldwell Mfg. Co., 214 
Neb. 26, 332 N.W.2d 664 (1983); Neb. Rev. Stat. 
§ 25-1332 (Reissue 1979). In attempting to reach that 
conclusion the trial court must examine the evi- 
dence, not to decide any issue of fact, but only to dis- 
cover whether any real issue of fact exists. Green 
v. Village of Terrytown, 189 Neb. 615, 204 N.W.2d 152 
(1973). Contrary to the claims made by Watton- 
Grimminger, we believe that the trial court was cor- 
rect in determining that there was no genuine issue 
of fact. That is not the defect in the case. The de- 
fect in this case is that the moving party here, Borg- 
Warner, is not entitled to judgment as a matter of 
law. Quite to the contrary, it would appear, on ap- 
propriate request, Watton-Grimminger are entitled 
to judgment as a matter of law. 

The key question is whether the debt for which the 
deficiency is now being sought was a secured debt or 
an unsecured debt. It is true in First State Bank v. 
Peterson, supra, we held that ‘‘Where no security is 
taken or contemplated at the time an unconditional 
guaranty of payment is made, a failure to notify the 
guarantor of the sale of collateral taken at a later 
time as security for further indebtedness is not a de- 
fense to an action upon the guaranty agreement.” 
(Syllabus of the court.) The evidence, however, in 
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the First State Bank case was entirely different than 
in the present case. In the First State Bank case the 
guarantor signed an unconditional guaranty agree- 
ment, similar to the type involved herein, guaran- 
teeing loans of a lumber company, which were like- 
wise wholly unsecured, at least as to the limit of the 
guarantor’s liability. We said in First State Bank v. 
Peterson, supra at 816, 290 N.W.2d at 635: ‘‘In this 
case, no security interest in collateral existed or was 
contemplated at the time the guaranty agreement 
was made. The $12,000 loan on October 31, 1973, to 
the principal debtor,. the lumber company, was 
made in reliance upon the guaranty.’’ Not so in the 
instant case. As the evidence discloses, Borg- 
Warner did not contemplate making any unsecured 
loans to Niagara Equipment. The inventory se- 
curity agreement executed before the guaranty was 
signed had already granted to Borg-Warner a lien on 
all of Niagara Equipment’s inventory, and the retail 
finance agreement required that all contracts pur- 
chased by Niagara Equipment constitute a first lien 
upon the property. The very contract purchased by 
Borg-Warner in this case covered secured machin- 
ery. Moreover, the answers to request for admis- 
sions served on Borg-Warner by Watton-Grimminger 
established the following facts: ‘‘1. [Borg-Warner] 
contemplated entering into a retail finance agree- 
ment with Niagara Equipment Company at the time 
[Borg-Warner] induced [Watton-Grimminger] to 
execute a personal guarantee. 

“2. [Borg-Warner] contemplated purchasing or 
receiving an assignment of farm machinery purhase 
[sic] contracts from Niagara Equipment Company 
at the time [Borg-Warner] induced [Watton- 
Grimminger] to execute a personal garantee [sic]. 

‘3. [Borg-Warner] contemplated retaining or re- 
quiring a security interest upon the subject matter 
of farm machinery purchase contracts assigned to, 
or purchased by [Borg-Warner] from [Watton- 
Grimminger].”’ 
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And, finally, ‘5. That [Borg-Warner] retained or 
aquired [sic] a security interest in the said tractor 
which is the subject matter of this action, at the time 
it received the assignment or purchase of the con- 
tract from Niagara Equipment Company.”’ 

It is impossible, under the evidence, to suggest 
that the parties did not contemplate that the debts 
which Watton-Grimminger were guaranteeing were 
not otherwise to be secured debts, unlike the facts in 
First State Bank v. Peterson, 205 Neb. 814, 290 
N.W.2d 634 (1980), and, indeed, more like the facts in 
DeLay First Nat. Bank & Trust Co. v. Jacobson Ap- 
pliance Co., 196 Neb. 398, 243 N.W.2d 745 (1976). The 
guaranty itself need not be secured in order to en- 
title the guarantors to notice. All that need be se- 
cured to entitle the guarantor to notice is the debt 
for which the guaranty is executed. As we recently 
said in First Nat. Bank & Trust Co. v. Hughes, 214 
Neb. 42, 46, 332 N.W.2d 674, 677 (1983): ‘‘Each guar- 
antor is entitled to notice as a ‘debtor’ under the 
definition of such in Neb. U.C.C. § 9-105(1)(d) (Reis- 
sue 1980) as one ‘who owes payment or other per- 
formance of the obligation secured ....’’’ And, 
further, in First Nat. Bank & Trust Co. v. Hughes, 
supra at 47, 332 N.W.2d at 677, we said: ‘‘It is the 
rule in this jurisdiction that compliance with the no- 
tice provisions of the Uniform Commercial Code is a 
condition precedent to the right of a creditor to re- 
cover a deficiency judgment. First Nat. Bank € 
Trust Co. v. Hermann, 205 Neb. 169, 286 N.W.2d 750 
(1980); DeLay First Nat. Bank & Trust Co. v. Jacob- 
sow. Appliance Co., 196 Neb. 398, 243 N.W.2d 745 
(1976); Bank of Gering v. Glover, 192 Neb. 575, 223 
N.W.2d 56 (1974). The failure to give the requisite 
notice is an absolute bar to recovery.’’ See, also, 
Butte State Bank v. Williamson, ante p. 296, 338 
N.W.2d 598 (1983). 

As we indicated at the outset, the facts in this case 
clearly establish that one of the parties was entitled 
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to judgment as a matter of law. It was not, how- 
ever, as the trial court concluded, Borg-Warner. 

However, Borg-Warner argues that notwithstand- 
ing the fact that the guarantors may have been enti- 
tled to notice, they waived it in writing and therefore 
were not entitled to it in any event. We believe that 
Borg-Warner is in error in that position. As we have 
previously indicated, a guarantor is a ‘‘debtor’’ un- 
der the terms of Neb. U.C.C. § 9-105(1)(d) (Reissue 
1980). As such, then, whatever restrictions may be 
imposed by law with regard to the debtor are like- 
wise imposed with regard to the guarantor. The 
Uniform Commercial Code makes it quite clear that 
the requirement of giving notice pursuant to Neb. 
U.C.C. § 9-504(3) (Reissue 1980) may not be waived 
prior to default. See Neb. U.C.C. § 9-501(3)(b) (Re- 
issue 1980). Other courts which have considered 
this matter have likewise so concluded. See, Norton 
v. Nat. Bank of Commerce of Pine Bluff, 240 Ark. 
148, 398 S.W.2d 538 (1966); Commercial Credit Corp. 
v. Lane, 466 F. Supp. 1326 (M.D. Fla. 1979); Barnett 
v. Barnett Bank of Jacksonville N.A., 345 So. 2d 804 
(Fla. App. 1977); Commercial Discount Corp. v. 
Bayer, 57 Ill. App. 3d 295, 372 N.E.2d 926 (1978); 
Chase Manhattan Bank, N.A. v. Natarelli, 93 Misc. 
2d 78, 401 N.Y.S.2d 404 (1977); Ford Motor Credit Co. 
v. Lototsky, 549 F. Supp. 996 (E.D. Pa. 1982). The 
evidence in this case establishes as a matter of law 
that Borg-Warner was not entitled to judgment. 
Therefore, the judgment of the trial court is re- 
versed and the cause remanded for further proceed- 
ings consistent with this opinion. 

REVERSED AND REMANDED. 
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MaRVIN E. SIDEL, SR., APPELLANT, v. SPENCER F'0oDsS, 


APPELLEE, 
338 N.W.2d 616 


Filed September 23, 1983. No. 82-608. 


1. Workmen’s Compensation. The statute authorizing an increase in 
a workmen’s compensation award limits the basis for modification 
to that increased incapacity due solely and only to the compensable 
accident. 

2. Res Judicata: Judgments: Actions. The doctrine of res judicata 
holds that a final judgment on the merits by a court of competent 
jurisdiction is conclusive upon the parties in any later litigation in- 
volving the same action and generally is conclusive as to every 
question which was or might have been presented and determined 
in the first action. ‘ 


Appeal from the Nebraska Workmen’s Compensa- 
tion Court. Affirmed. 


Michael L. Getty, for appellant. 


Dennis R. Riekenberg of Cassem, Tierney, 
Adams, Gotch & Douglas, for appellee. 


KRivosHa, C.J., BOSLAUGH, WHITE, HASTINGS, 
CAPORALE, and SHANAHAN, JJ., and GRANT, D.J. 


CAPORALE, J. 

Marvin E. Sidel, Sr., appeals from the Nebraska 
Workmen’s Compensation Court’s dismissal of his 
application to modify a previous disability award. 
We affirm. 

In April of 1977 Sidel sustained injury in an acci- 
dent arising out of and in the course of his employ- 
ment with Spencer Foods while lifting a tub of 
slaughterhouse scraps into an auger. He underwent 
a lumbar laminectomy at the L4-5 level later that 
month. A cervical fusion was performed in March 
of 1978 to remedy an unrelated injury. In July 1978 
Sidel, while arising from a chair during a coffee- 
break at work, experienced pain in his lower back. 

In April 1979 the Workmen’s Compensation Court 
awarded Sidel a 20-percent permanent partial dis- 
ability as a result of the April 1977 accident. The 
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award was affirmed by this court in Sidel v. Travel- 
ers Ins. Co., 205 Neb. 541, 288 N.W.2d 482 (1980) 
(Sidel I). That opinion dealt with, among other 
things, the issue as to what role the July 1978 inci- 
dent should play in determining Sidel’s award. The 
compensation court had found that Sidel had failed 
to prove the July incident was either a recurrence of 
the original injury or that it constituted a new acci- 
dent arising out of and in the course of his employ- 
ment. In affirming, this court stated at 547, 288 
N.W.2d at 486: ‘‘The court specifically found that 
the injury of July 11, 1978, was not compensable. We 
have no reason to believe the court considered that 
or the noncompensable cervical impairment in any 
way in its determination.”’ 

Sidel continued to experience back pain which 
radiated into his legs. A second lumbar lami- 
nectomy and a spinal fusion were performed at the 
L4-5 level in April of 1980. Further lumbar surgery 
was performed at the L4-5 level in March of 1981 to 
re-fuse the spine. 

In November 1981 Sidel filed an application to 
modify the original award of the compensation 
court, as affirmed by this court, on the basis that his 
incapacity had increased. 

During the course of the rehearing before the 
three-judge panel of the compensation court on that 
application, Spencer Foods objected to any testi- 
mony by Sidel referring to the July 1978 incident. 
The objection was sustained on the ground that such 
testimony was irrelevant. The testimony of Dr. 
Ries, Sidel’s physician, concerning the July 1978 in- 
cident was objected to on the same ground. Dr. 
Ries did testify that if there was a 1978 incident 
separate and apart from the April 1977 accident, he 
could not say with reasonable medical probability 
that Sidel’s current problems were ‘‘solely due to the 
1977 accident.’’ There was no countervailing medi- 
cal evidence. 

The compensation court found Sidel had failed to 
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prove the increase in his incapacity was due solely 
to the compensable accident of April 1977, and there- 
fore dismissed his application for modification of the 
original award. 

Sidel’s four assigned errors coalesce to claim that 
the compensation court erred (1) in réquiring him to 
prove his increased incapacity was solely caused by 
the April 1977 accident, and (2) in excluding direct 
testimony concerning the 1978 incident while allow- 
ing cross-examination concerning that topic. 

Authority for modification of certain compensa- 
tion awards is found in Neb. Rev. Stat. § 48-141 (Re- 
issue 1978), which provides in pertinent part: ‘‘[T]he 
amount of any .. . award payable periodically for 
six months or more may be modified as follows: 
...atany time after six months from the date of the 

. award, an application may be made by either 
party on the ground of increase or decrease of in- 
capacity due solely to the injury... .’’ 

There can be no rational argument but that the 
foregoing language places upon Sidel the burden of 
proving by a preponderance of the evidence that the 
increase in his incapacity was due solely and only to 
the injury resulting from the original accident. The 
plain and ordinary meaning of the words used in the 
statute say, as clearly as the language of this juris- 
diction is capable of expressing, that such is his bur- 
den. We have so applied the statute in the past. 
Pavel v. Hughes Brothers, Inc., 167 Neb. 727, 94 
N.W.2d 492 (1959); Chadd v. Western Cas. & Sur. 
Co., 166 Neb. 483, 89 N.W.2d 586 (1958); Peek v. 
Ayers Auto Supply, 157 Neb. 363, 59 N.W.2d 564 
(1953); Ludwickson v. Central States Electric Co., 
142 Neb. 308, 6 N.W.2d 65 (1942). 

It follows, therefore, that the compensation court 
assigned the proper burden of proof to Sidel. The 
medical evidence fails to meet that burden. 

In a heroic effort to overcome the effects of the 
foregoing rule of law and evidence, Sidel argues that 
Dr. Ries ought not have been required to treat the 
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1978 incident as something separate and apart from 
the 1977 accident. He therefore urges the compen- 
sation court erred in excluding evidence concerning 
that occurrence. 

Since Sidel I determined that the 1978 incident was 
not a recurrence of the injury resulting from the 1977 
accident, the compensation court correctly sus- 
tained the objections. Admission of evidence seek- 
ing to change the characterization of the 1978 inci- 
dent to be but a part of the 1977 injury would violate 
the doctrine of res judicata. That doctrine holds 
that a final judgment on the merits by a court of 
competent jurisdiction is conclusive upon the parties 
in any later litigation involving the same action. 
Simpson v. City of North Platte, post p. 351, 338 
N.W.2d 450 (1983); Bank of Mead v. St. Paul Fire & 
Marine Ins. Co., 202 Neb. 403, 275 N.W.2d 822 (1979). 
The bar generally operates as to every question 
which was or might have been presented and deter- 
mined in the first action. Bank of Mead v. St. Paul 
Fire & Marine Ins. Co., supra; Omaha P.P. Dist. v. 
Natkin & Co., 198 Neb. 518, 227 N.W.2d 864 (1975). 

Sidel’s complaint that the compensation court im- 
properly allowed cross-examination in an area fore- 
closed on direct examination is not well founded. 
The first and short answer to this claim is that no ob- 
jection was made to the cross-examination of Dr. 
Ries. Moreover, the cross-examination did not, un- 
like the direct examination, attempt to change the 
characterization of the 1978 incident into something 
different than it had judicially been determined to 
be in Sidel I. The cross-examination correctly re- 
quired Dr. Ries to treat the 1978 incident as Sidel I 
decreed. 

The compensation court was correct in all re- 
spects. 

AFFIRMED. 
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Mary JUNE SMALLEY COCKLE, APPELLEE, V. GEORGE 
ROBERT COCKLE, APPELLANT. 
339 N.W.2d 63 


Filed September 23, 1983. No. 82-667. 


1. Summary Judgment: Final Orders. The overruling of a motion 
for summary judgment is not a final, appealable order. 

2. Collateral Estoppel. The doctrine of collateral estoppel may be 
applied where an identical issue was decided in a prior action, 
there was a judgment on the merits which was final, the party 
against whom the rule is to be applied was a party or in privity 
with a party to the prior action, and there was an opportunity to 
fully and fairly litigate the issue in the prior action. 

3. Res Judicata: Proof: Judgments. Where different proof is re- 
quired to establish a cause, a judgment in one action does not pre- 
clude another action. 

4. Statutes: Presumptions. Where the law of a sister state is not 
presented, it is presumed to be the same as the law of this jurisdic- 
tion. 

5. Courts: Jurisdiction. One who invokes the power of a court on 
any question other than jurisdiction makes a general appearance 
such as to confer jurisdiction over himself. 

6. Judgments. A judgment may be final for some purposes and yet 
not be final as to other matters. 

7. Foreign Judgments. It is for the state of rendition to determine 
whether a judgment is final, even though it has been appealed. 

A monetary judgment of a sister state will be enforced in 
this jurisdiction only for the amount for which it is enforceable in 
the state of rendition. 

9. Summary Judgment. Summary judgment may properly be granted 
where there exists no genuine issue as to any material fact, the 
ultimate inferences to be drawn from these facts are clear, and the 
movant is entitled to judgment as a matter of law. 


Appeal from the District Court for Douglas County: 
KEITH Howarp, Judge. Affirmed. 


Ralph E. Peppard, for appellant. 


James T. Blazek of Byrne, Rothery, Gentile & 
Blazek, P.C., for appellee. 


KRIVOSHA, C.J., McCown, WHITE, HASTINGS, 
CAPORALE, and SHANAHAN, JJ. 


CAPORALE, J. 
George Robert Cockle, the husband herein, ap- 
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peals from the granting of a summary judgment to 
his wife, Mary June Smalley Cockle, registering a 
judgment she obtained against him in California. 
We affirm. 

This is the second appeal of this controversy to 
this court. In Cockle v. Cockle, 204 Neb. 88, 281 
N.W.2d 392 (1979) (Cockle I), we ruled that the May 
3, 1976, judgment of the Superior Court of California, 
Monterey County, awarding the wife a percentage of 
the husband’s military retirement pay was not for 
an amount certain and, therefore, could not be regis- 
tered. Following that decision, the wife filed a pro- 
ceeding in the aforesaid California court which re- 
sulted in a November 6, 1980, determination that 
there was due and owing on the 1976 judgment as of 
September 15, 1980, the sum of $32,419.29. 

Thereafter, the wife, pursuant to Neb. Rev. Stat. 
§§ 25-1587 et seq. (Reissue 1979), filed a petition in 
the Nebraska Fourth Judicial District Court, Doug- 
las County, praying that the ‘‘judgment entered on 
November 6, 1980, be registered... .”’ 

Actual service of the notice of the proceeding re- 
sulting in the 1980 California adjudication was had 
upon the husband in Omaha, where he resides, by 
U.S. mail. The 1980 ruling of the California court 
noted that the husband did not appear in person, but 
was represented by counsel, and that his ‘‘[m]Jotion to 
terminate retirement payments is hereby denied. 
Said Judgment is final and conclusive. Said Judg- 
ment providing for assignment and continued pay- 
ments by Defendant [husband] to Plaintiff [wife] re- 
mains in full force and effect.”’ 

The husband appealed the 1980 determination to 
the Court of Appeal of the State of California, but did 
not file a supersedeas bond. Although the wife’s 
brief undertakes to advise us as to the subsequent 
history of that appeal, the record contains nothing 
concerning it. We therefore must, and do, ignore all 
plaintiff says concerning that history. 

The operative assignments of error discussed in the 
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husband’s brief are that the trial court erred in not 
finding (1) this action is barred by the doctrine of 
res judicata; (2) the judgment sought to be regis- 
tered is invalid and not final; and (3) the judgment 
sought to be registered is contrary to law and, there- 
fore, unenforceable. 

In an additional purported assignment of error the 
husband states: ‘‘The District Court erred by over- 
ruling Defendant’s Motion for Summary Judgment 
in which the Defendant showed the Court that the 
Plaintiff's action was barred by the Statute of Limi- 
tations.’’ Brief for Appellant at 2. The overruling 
of a motion for summary judgment is not a final, ap- 
pealable order. Rehn v. Bingaman, 157 Neb. 467, 59 
N.W.2d 614 (1953). See, also, Wulf v. Farm Bureau 
Ins. Co., 188 Neb. 258, 196 N.W.2d 164 (1972), holding 
that an order denying relief on a plea of the statute 
of limitations is to be treated as an interlocutory or- 
der. None of the husband’s assignments of error 
reach the argument in his brief that his demurrer 
was erroneously overruled because the _ petition 
shows on its face that the cause of action was barred 
by the 5-year period of limitations specified by Neb. 
Rev. Stat. § 25-205 (Reissue 1979). Therefore, any 
error in overruling the demurrer, if any error there 
was, has been waived. 

The husband’s first operative assignment of error 
is that the instant cause of action is somehow barred 
by this court’s opinion in Cockle I. Before any 
meaningful analysis of this issue can be made, we 
must determine what actually is being presented for 
registration. The wife’s petition refers to both the 
1976 California judgment and the 1980 adjudication. 
Both the 1976 judgment and 1980 determination are 
attached to her petition for registration. The 1980 
ruling refers to the 1976 judgment and does no more 
than determine what was due as of September 15, 
1980, under the 1976 judgment. Therefore, it is, un- 
der the petition’s factual allegations, the 1976 judg- 
ment in the amount determined by the 1980 ruling 
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which is presented for registration, notwithstanding 
the prayer’s sole reference to the 1980 judgment. 

The husband argues that Cedars Corp. v. Sun Val- 
ley Development Co., 213 Neb. 622, 330 N.W.2d 900 
(1983), demands a holding that the doctrine of res 
judicata forecloses this action. He misreads Cedars 
Corp. It holds that the doctrine of collateral estop- 
pel may be applied where an identical issue was de- 
cided in a prior action, there was a judgment on the 
merits which was final, the party against whom the 
rule is to be applied was a party or in privity with a 
party to the prior action, and there was an oppor- 
tunity to fully and fairly litigate the issue in the prior 
action. Cedars Corp. has no applicability to the 
case before us, as the issue in Cockle I and the issue 
in the present case are not the same. In Cockle I 
the wife sought to register a judgment in an uncer- 
tain amount. Here, she seeks to register the judg- 
ment in an amount made certain by a subsequent ju- 
dicial act. This is, therefore, a case wherein the 
subject matter at issue is different than that which 
was at issue in Cockle I. Where different proof is 
required to establish a cause, a judgment in one ac- 
tion does not preclude another action. Northport 
Irr. Dist. v. Jess, ante p. 152, 337 N.W.2d 733 
(1983); Suhr v. City of Scribner, 207 Neb. 24, 295 
N.W.2d 302 (1980). 

The record, therefore, does not sustain the hus- 
band’s first operative assignment of error. 

The next assignment of error presents two ques- 
tions: Firstly, whether the 1980 determination of 
the amount owed is valid in the sense that the Cali- 
fornia court had in personam jurisdiction over the 
husband, and secondly, whether, in view of the ap- 
peal, the judgment is final such as to be entitled to 
registration. 

No presentation was made to the trial court or to 
this court concerning California’s jurisdictional re- 
quirements. Under that circumstance we presume 
the common and statutory law of California to be the 
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same as the law of Nebraska. Neb. Rev. Stat. 
§ 25-12,101 (Reissue 1979); In re Estate of Thompson, 
214 Neb. 899, 336 N.W.2d 590 (1983). It has long been 
the rule of this jurisdiction that one who invokes the 
power of a court on any question other than jurisdic- 
tion makes a general appearance such as to confer 
jurisdiction over himself. State v. Wedige, 205 Neb. 
687, 289 N.W.2d 538 (1980); Porter v. The Chicago 
and Northwestern Railway Company, 1 Neb. 14 
(1871). If there had been any doubt as to whether 
the California court had jurisdiction over the hus- 
band in 1980 to determine the amount due under the 
1976 judgment, he removed that doubt by filing the 
motion in the 1980 proceeding seeking relief from the 
1976 judgment. There is no claim that the California 
court lacked jurisdiction to render the 1976 judgment. 

As to the second question, a judgment may be 
final for some purposes and yet not be final as to 
other matters. It is for the state of rendition to de- 
termine whether a judgment is final, even though it 
has been appealed. Restatement (Second) of Con- 
flict of Laws § 107 and Comment d thereto; § 112 and 
Comment 0b thereto (1971). 

The only California law presented to the trial court 
and to this court is Cal. Civ. Proc. Code § 917.1 (West 
1980), which states that the filing of an appeal with- 
out the posting of a supersedeas bond does not stay 
the enforcement of a monetary judgment. Accord- 
ing to Restatement (Second) of Conflict of Laws 
§ 101 (1971), a monetary judgment will be enforced 
in a sister state only for the amount for which it is 
enforceable in the state of rendition. Not having 
been superseded, the judgment is therefore en- 
forceable in California and, therefore, in this juris- 
diction. Nebraska’s enforcement thereof may, of 
course, be suspended should the judgment be va- 
cated on appeal by the California courts. Weiss v. 
Metalsalts Corp., 72 N.J. Super. 264, 178 A.2d 240 
(1962). 

For the reasons discussed above, the husband’s 
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second assignment of error is likewise without 
merit. 

The husband next asserts that the 1976 judgment 
sought to be registered is contrary to the law de- 
clared in McCarty v. McCarty, 453 U.S. 210, 101 
S. Ct. 2728, 69 L. Ed. 2d 589 (1981), is therefore er- 
roneous, and, consequently, is invalid and unen- 
forceable. McCarty held federal law precluded 
California from dividing military nondisability re- 
tirement pay under its community property laws. 

The difficulty with this argument from the hus- 
band’s point of view is that he did not appeal the 1976 
judgment setting over a portion of his retirement 
pay to his wife. He now wishes to take retroactive 
advantage of a rule which Colonel McCarty estab- 
lished 5 years after the subject judgment was ren- 
dered. 

The California law, as presented to us by both the 
husband and wife, is that McCarty may not be given 
retroactive application in cases where the issue of 
the community nature of a military retirement pen- 
sion was adjudicated and the judgment became final 
prior to the date of the McCarty decision. In re 
Marriage of McGhee, 131 Cal. App. 3d 408, 182 Cal. 
Rptr. 456 (1982); In re Marriage of Fellers, 125 Cal. 
App. 3d 254, 178 Cal. Rptr. 35 (1981). Under the prin- 
ciples enunciated previously, the judgment being en- 
forceable in California, it is enforceable in Ne- 
braska. 

The husbanda’s third assignment of error is there- 
fore also without merit. 

The husband quite correctly argues that summary 
judgment may properly be granted where there ex- 
ists no genuine issue as to any material fact, the ulti- 
mate inferences to be drawn from these facts are 
clear, and the movant is entitled to judgment as a 
matter of law. Swanson v. First Fidelity Life Ins. 
Co., 214 Neb. 654, 335 N.W.2d 538 (1983). Contrary to 
his contention, this case falls within the above-stated 
rule. The trial court correctly granted the wife a 
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judgment in the amount determined by the 1980 ad- 
judication. 
AFFIRMED. 
McCown, J., not participating. 


DEANNA K. HINzZ, APPELLANT, V. GLENN C. HINz, 
APPELLEE. 
338 N.W.2d 442 


Filed September 23, 1983. No. 82-680. 


1. Divorce: Appeal and Error. On appeal of domestic relations 
cases, this court is required to make independent conclusions of 
fact without reference to the conclusion reached by the trial court. 

2. Judgments: Appeal and Error. As a general rule, a proper judg- 
ment will not be reversed even if the trial court did not give the 
right reason for its rendition. 

3. Child Custody: Sexual Misconduct. Sexual misconduct is a factor 
which may be considered in deciding the issue of custody. It may 
support a finding of a change of circumstances sufficient to con- 
clude that one who had custody is no longer fit for that purpose or 
that the best interests of the child require such change. 


Appeal from the District Court for Thayer County: 
ORVILLE L. Coapy, Judge. Affirmed. 


_ Marsha E. Fangmeyer of Legal Services of SE Ne- 
braska, for appellant. 


Joseph F. Chilen of Denney & Chilen, for appellee. 


KRIVOSHA, C.J., BOSLAUGH, WHITE, HASTINGS, 
CAPORALE, and SHANAHAN, JJ., and GRANT, D.J. 


HASTINGS, J. 

The parties’ marriage was dissolved by decree 
dated June 12, 1980, and custody of the children of 
the marriage, born on August 10, 1974, November 5, 
1975, and December 12, 1977, was awarded to De- 
anna K. Hinz, the petitioner. 

On October 9, 1981, Glenn C. Hinz, the respondent, 
filed an amended petition for modification, which 
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was heard by the District Court on June 29, 1982. 
Following that hearing the court entered an order 
transferring custody of the children to the respond- 
ent. The petitioner has appealed. We affirm. 

According to the testimony of the petitioner her- 
self, as well as other witnesses, the petitioner had af- 
fairs with several men, including sexual relations, 
both at her home and at the home of one of the men, 
many times when the children were present in the 
house. The respondent testified that on one occa- 
sion, after having had visitation with the children, 
he brought them home and they found the petitioner 
in bed with a male friend. 

There was evidence of the petitioner using vile and 
obscene language around the children, that the chil- 
dren were also using similar language, and some in- 
dication of physical abuse of the children by the peti- 
tioner. There was some suggestion that the children 
were not always kept as neat and clean as they 
should be, and that at one period of time, at least, 
they were not being adequately fed. 

Apparently, there was no real question about the 
fitness of the respondent to have custody of the chil- 
dren, other than the fact that he worked a regular 
job and would require a babysitter on occasions to 
stay with the children. 

The trial court’s memorandum opinion supporting: 
its order changing custody of the children empha- 
sized the fact that other than working at one time for 
a few hours at night, the petitioner was satisfied to 
live on child support and food stamps. Its memo- 
randum stated that such conduct only indicated a 
shortsightedness and lack of ambition which will af- 
fect the children’s security and guidance. 

In our review of this case we are required to make 
independent conclusions of fact without reference to 
the conclusion reached by the trial court. Dunne v. 
Dunne, 211 Neb. 636, 319 N.W.2d 741 (1982). We 
therefore need not examine the reasons given by the 
trial court for reaching the decision that it did, al- 


STATE v. KUCERA 337 
Cite as 215 Neb. 337 


though as a general rule a proper judgment will not 
be reversed even if the trial court did not give the 
right reason for its rendition. Leo A. Daly Co. v. 
Omaha-Douglas Public Bldg. Comm., 212 Neb. 533, 
324 N.W.2d 252 (1982). 

Sexual misconduct is a factor which may be con- 
sidered in deciding the issue of custody. It may sup- 
port a finding of a change of circumstances suffi- 
cient to conclude that one who had custody is no 
longer fit for that purpose or that the best interests 
of the child require such change. Dunne v. Dunne, 
Supra. 

Having reviewed the record de novo, we find that 
there has been such a change of circumstances that 
the best interests of these children require that cus- 
tody be changed to the respondent. The judgment of 
the District Court is affirmed. 

AFFIRMED. 

KrivosHa, C.J., concurs in the result. 


STATE OF NEBRASKA, APPELLEE, V. CYNTHIA KUCERA, 
APPELLANT. 
338 N.W.2d 443 


Filed September 23, 1983. No. 82-792. 


1. Pleas: Waiver. A defendant who pleads guilty to a misdemeanor 
in which a sentence of imprisonment is legally permissible is enti- 
tled to be informed of the nature of the charges against him, the 
right to assistance of counsel, the right to confront witnesses 
against him, the right to a jury trial, and the privilege against self- 
incrimination, and the record must affirmatively show a voluntary 
and intelligent waiver of these rights. 

2, Pleas. The vacation of a conviction following an improper plea of 
guilty, and a remand for rearraignment, does not subject a defend- 
ant to double jeopardy. 


Appeal from the District Court for Lancaster 
County: SAMUEL VAN PELT, Judge. Conviction va- 
cated. Reversed and remanded for further proceed- 
ings. 
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Dennis R. Keefe, Lancaster County Public De- 
fender, and Dorothy A. Walker, for appellant. 


Norman Langemach, Jr., City Prosecutor, for ap- 
pellee. 


KRivosHa, C.J., BOSLAUGH, WHITE, MHASTINGs, 
CAPORALE, and. SHANAHAN, JJ., and GRANT, D.J. 


HASTINGS, J. 

Upon her plea of guilty the defendant was con- 
victed in the municipal court of Lincoln of the crime 
of theft of less than $300, and was sentenced to 5 
days in jail. On appeal to the District Court, in 
which she assigned as error only the excessiveness 
of the sentence, the conviction and sentence were af- 
firmed. 

The record in municipal court does not disclose 
that the defendant was advised of any of her rights 
at any time during these proceedings. This de- 
ficiency was raised for the first time on appeal to 
this court. 

Lest there be any misunderstanding on the part of 
county courts and municipal courts taking guilty 
pleas in situations where there is a possibility of a 
jail sentence, we repeat the following language from 
State v. Tweedy, 209 Neb. 649, 654-55, 309 N.W.2d 94, 
98 (1981): ‘‘We therefore hold that no defendant 
may be imprisoned for any offense, whether a 
traffic infraction, misdemeanor, or felony, absent a 
knowing and intelligent waiver of his rights as pro- 
vided for by the Boykin-Turner rule. That means 
that such defendants are entitled to be informed of 
the nature of the charges against them, the right to 
assistance of counsel, the right to confront witnesses 
against them, the right to a jury trial where other- 
wise authorized, and the privilege against self- 
incrimination. A voluntary and intelligent waiver of 
these rights must affirmatively appear from the 
record.”’ 

We do not agree with the defendant that she is en- 
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titled to a dismissal of the complaint. By vacating 
her conviction and remanding the case for rear- 
raignment, the defendant is not being subjected to 
double jeopardy. 

The defendant’s conviction is ordered vacated, 
and the cause is remanded to the District Court for 
further proceedings consistent with this opinion. 

CONVICTION VACATED. REVERSED AND 
REMANDED FOR FURTHER PROCEEDINGS. 


STATE OF NEBRASKA, APPELLEE, V. ROBERT W. 
PEARSON, APPELLANT. 
338 N.W.2d 445 


Filed September 23, 1983. No. 83-048. 


1. Evidence: Tape Recordings. For a tape recording of a telephone 
conversation between a witness and a defendant to be admissible in 
evidence, it need only be shown that the conversation is relevant; 
that it accurately reflected the conversation; that the tapes had not 
been altered, changed, or erased in any way; and that the voices 
heard on the tapes were those of the witness and the defendant. 

H The use of profane or obscene language in an 

otherwise admissible statement or conversation generally does not 

destroy the nature and meaning of the statement nor make it inad- 
missible. 

3. Sentences: Appeal and Error. A sentence imposed within statu- 
tory limits will not be disturbed on appeal in the absence of a show- 
ing of an abuse of discretion. 


Appeal from the District Court for Washington 
County: DarRvip D. Quist, Judge. Affirmed. 


Anthony S. Troia, for appellant. 


Paul L. Douglas, Attorney General, and Patrick T. 
O’Brien, for appellee. 


KRivosHA, C.J., BOSLAUGH, WHITE, HASTINGS, 
CAPORALE, SHANAHAN, JJ., and GRANT, D.J. 


HASTINGS, J. 
Following a jury trial, the defendant was convicted 
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of the Class III felony offense of delivering cocaine. 
He was sentenced to a term of imprisonment in an 
institution under the jurisdiction of the Department 
of Correctional Services for a period of not less than 
5 nor more than 10 years. 

He has appealed to this court, assigning as error 
the admission of certain tapes of telephone conver- 
sations and the excessiveness of the sentence. We 
affirm. 

Critical to the conviction of the defendant were 
two tape recordings of telephone conversations be- 
tween the defendant and Paul R. Wagner, supervisor 
with the State Patrol drug division. Wagner testi- 
fied in substance that he was acquainted with the 
defendant; that during the 3 or 4 months preceding 
the calls in question he had approximately 20 phone 
conversations and 6 personal meetings with the de- 
fendant; that he was familiar with his voice; that 
during the particular calls with which we are con- 
cerned Wagner either asked for the defendant or 
made sure that it was the defendant to whom he was 
talking by asking, ‘‘Is this Bobby?’’; and that he was 
able to identify the voice recorded on the two cas- 
settes as that of the defendant. 

For a tape recording of a telephone conversation 
between a witness and a defendant to be admissible 
in evidence, it need only be shown that the conversa- 
tion is relevant; that it accurately reflected the con- 
versation; that the tapes had not been altered, 
changed, or erased in any way; and that the voices 
heard on the tapes were those of the witness and the 
defendant. State v. Myers, 190 Neb. 146, 206 N.W.2d 
851 (1973). 

The defendant also complains that it was prejudi- 
cial error to admit the recordings because they con- 
tained some obscene language used by the defend- 
ant. ‘‘The trial court is certainly not required to 
protect the defendant from his own unfortunate 
choice of language. The use of profane or obscene 
language in an otherwise admissible statement or 
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conversation does not destroy the nature and mean- 
ing of the statement nor make it inadmissible.’’ 
State v. Lynch, 196 Neb. 372, 376, 243 N.W.2d 62, 65 
(1976). 

The maximum sentence permitted by law in the 
case of a Class III felony is imprisonment for 20 
years. The sentence imposed in this case was well 
within that limitation. A sentence imposed within 
statutory limits will not be disturbed on appeal in 
the absence of a showing of an abuse of discretion. 
State v. Sims, 213 Neb. 708, 331 N.W.2d 255 (1983). 
No abuse of discretion appears here. 

The judgment and sentence of the District Court 
are affirmed. 

AFFIRMED, 


STATE OF NEBRASKA, APPELLEE, V. ROSCcO 
GOODPASTURE, APPELLANT. 
338 N.W.2d 446 


Filed September 23, 1983. No. 83-050. 


1. Judges. A motion to disqualify a trial judge on account of preju- 
dice is addressed to the sound discretion of the trial court. 

2. Sentences. The law is well established in this state that in con- 
sidering a proper sentence, the trial court is not limited in its dis- 
cretion to any mathematically applied set of factors. It is neces- 
sarily a subjective judgment and includes the observations of the 
sentencing judge as to the demeanor, attitude, and ali facts and cir- 
cumstances surrounding the life of the defendant. 

3. Convictions: Probation and Parole. No defendant, once con- 
victed, is entitled to probation as a matter of law. 


Appeal from the District Court for Brown County: 
HENRY F.. REIMER, Judge. Affirmed. 


W. Gerald O’Kief, for appellant. 


Paul L. Douglas, Attorney General, and Sharon M. 
Lindgren, for appellee. 


KrRivosHa, C.J., BOSLAUGH, WHITE, HASTINGS, 
CAPORALE, and SHANAHAN, JJ., and GRANT, D.J. 
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Krivosna, C.J. 

The appellant, Rosco Goodpasture, appeals from a 
judgment entered by the District Court for Brown 
County, Nebraska, affirming an earlier sentence im- 
posed by the county court of Brown County, Nebras- 
ka. We affirm. 

Goodpasture was charged with assault in the third 
degree in violation of Neb. Rev. Stat. § 28-310 (Reis- 
sue 1979). This is a Class I misdemeanor, punish- 
able by imprisonment in the county jail for not more 
than 1 year, a fine not to exceed $1,000, or both a fine 
and imprisonment. To this charge Goodpasture en- 
tered a plea of not guilty. The charge was later 
amended to disturbing the peace in violation of Neb. 
Rev. Stat. § 28-1322 (Reissue 1979), a Class III mis- 
demeanor. A Class III misdemeanor is punishable 
by imprisonment not to exceed 3 months or a fine 
not to exceed $500, or both a fine and imprisonment. 
To this amended complaint Goodpasture entered a 
plea of nolo contendere. After receiving evidence of 
the crime the county court found Goodpasture guilty 
as charged and, after obtaining a presentence re- 
port, sentenced Goodpasture to a term of imprison- 
ment of 30 days in the Brown County jail. Good- 
pasture then appealed to the District Court for 
Brown County, Nebraska, where his conviction and 
sentence were affirmed. 

Goodpasture now assigns several errors. They 
are: (1) The trial court abused its discretion by 
allowing an out-of-court interview to take place be- 
tween the trial judge and the complaining witness; 
(2) The trial court abused its discretion in failing to 
inform Goodpasture and his counsel of the out-of- 
court interview promptly and before the sentencing 
hearing; (3) The trial court erred in overruling 
Goodpasture’s motion to disqualify the trial judge; 
and (4) The sentence is excessive. All of the as- 
signments of error are wholly frivolous and must be 
disregarded by the court. 

The record discloses that at some time after Good- 
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pasture had entered his plea of nolo contendere and 
had been found guilty by the court, the complaining 
witness approached the county judge in the parking 
lot of the county courthouse and attempted to ad- 
dress the judge in an unsolicited, unencouraged 
manner concerning the case. She was immediately 
told by the judge to give the information to the pro- 
bation officer, which she later did. 

At the time of sentencing, the trial judge advised 
both Goodpasture and his attorney that he would not 
consider any statements made to him by the com- 
plaining witness, and would disregard those com- 
ments. In addition, defense counsel was given the 
presentence investigation report and made fully 
aware of all the information contained in the report 
before the sentence was imposed. Counsel urged 
the court to consider imposing a fine and probation. 
He further suggested a psychological evaluation of 
Goodpasture to determine a possible drinking prob- 
lem, if the court was to impose a jail sentence. The 
court refused to consider an alternative sentence but 
did grant Goodpasture a week’s continuance to allow 
him to obtain an evaluation from a psychologist and 
to submit the material to the court for the court’s 
further consideration. 

At the subsequent hearing Goodpasture advised 
the court that he had not obtained the evaluation, 
but his counsel again urged the court to sentence 
Goodpasture to probation. Defense counsel also 
moved to disqualify the trial judge from sentencing 
Goodpasture because of the contact the trial judge 
had had with the complaining witness in the parking 
lot. The trial judge overruled the motion to dis- 
qualify himself and proceeded to sentence Good- 
pasture. 

Goodpasture’s first assignment of error, that the 
trial court abused its discretion in permitting an out- 
of-court interview between the complaining witness 
and the trial judge, is simply unsupported in the 
record. Goodpasture’s characterization of the trial 
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judge’s encounter with the complaining witness as 
an ‘‘out-of-court interview’’ totally misconstrues the 
evidence. The evidence is clear that the judge was 
merely approached by the complaining witness, who 
wished to discuss the case with the court. The trial 
judge properly advised the witness that she should 
give this information to the probation officer, and 
excused himself. There is simply no evidence to 
support any claim that this was an ‘‘out-of-court in- 
terview’’ and in any manner improper. 

Goodpasture’s further claim that the trial court 
erred in failing to inform Goodpasture or his counsel 
of the ‘‘out-of-court interview” promptly and before 
the sentencing hearing is likewise unsupported by 
the record. Before imposing the sentence, the trial 
court did advise Goodpasture and his counsel of the 
encounter with the complaining witness and pro- 
vided Goodpasture with a copy of the presentence in- 
vestigation. The assignment is simply unsupported 
by any evidence in the record and does not require 
further comment. 

Goodpasture further maintains that the trial judge 
erred in not disqualifying himself before imposing 
the sentence. It is apparently Goodpasture’s claim 
that by permitting the complaining witness to ap- 
proach the trial judge and thereafter instructing her 
to speak with the probation officer, the trial judge 
was so prejudiced as to be disqualified from further 
serving on the case. In the first instance, a motion 
to disqualify a trial judge on account of prejudice is 
addressed to the sound discretion of the trial court. 
See Kennedy v. Kennedy, 205 Neb. 363, 287 N.W.2d 
694 (1980). Moreover, the trial court has wide dis- 
cretion as to what may be considered once guilt has 
been determined and only the imposition of the sen- 
tence remains. 

In State v. Rose, 183 Neb. 809, 811, 164 N.W.2d 646, 
648-49 (1969), we said: ‘It is a long accepted prac- 
tice in this state that before sentencing a defendant 
after conviction a trial judge has a broad discretion 
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in the sourse [sic] and type of evidence he may use 
to assist him in determining the kind and extent of 
punishment to be imposed within the limits fixed by 
statute. Highly relevant, if not essential, to his de- 
termination of an appropriate sentence is the gain- 
ing of knowledge concerning defendant’s life, char- 
acter, and previous conduct. In gaining this infor- 
mation, the trial court may consider reports of pro- 
bation officers, police reports, affidavits, and other 
information including his own observations of the 
defendant. A presentence investigation has nothing 
to do with the issue of guilt. The rules governing 
due process with respect to the admissibility of evi- 
dence are not the same in a presentence hearing as 
in a trial in which guilt or innocence is the issue. 
The latitude allowed a sentencing judge at a presen- 
tence hearing to determine the nature and length of 
punishment, other than in recidivist cases, is almost 
without limitation as long as it is relevant to the is- 
sue.’’ See, also, Maher v. State, 144 Neb. 463, 13 
N.W.2d 641 (1944); State v. Hylton, 175 Neb. 828, 124 
N.W.2d 230 (1963); Williams v. New York, 337 U.S. 
241, 69 S. Ct. 1079, 93 L. Ed. 1337 (1949). 

And in State v. Porter, 209 Neb. 722, 723, 310 
N.W.2d 926, 927 (1981), we said: ‘‘By the very na- 
ture of a presentence investigation report, it is 
necessary to rely to a great extent upon hearsay in- 
formation. Furthermore, § 29-2261(3) provides in 
part that a presentence investigation and report 
shall include ‘any other matters that the probation 
officer deems relevant or the court directs to be in- 
cluded.’ We have held on numerous occasions that 
before pronouncing sentence a trial judge has broad 
discretion in the source and type of evidence he may 
use to assist him in determining the kind and extent 
of punishment to be imposed within the limits fixed 
by statute.’’ 

And in State v. Stranghoener, 208 Neb. 598, 603, 304 
N.W.2d 679, 682 (1981), we said: ‘‘The law is well es- 
tablished in this state that in considering a proper 
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sentence, the trial court is not limited in its discre- 
tion to any mathematically applied set of factors. It 
is necessarily a subjective judgment and includes 
the observations of the sentencing judge as to the de- 
meanor, attitude, and all facts and circumstances 
surrounding the life of the defendant.”’ 

There is no question that the trial court could con- 
sider any statements made by the complaining wit- 
ness once guilt was determined, particularly where, 
as here, the statements were included in the presen- 
tence investigation, a copy of which was given to 
Goodpasture. Goodpasture has simply confused the 
situation before trial and conviction with the situ- 
ation after trial and before sentencing. See, also, 
State v. Packett, 206 Neb. 548, 294 N.W.2d 605 (1980). 
We are unable to follow the argument tendered by 
Goodpasture and must overrule his claims of error. 

The only other question which needs to be an- 
swered is whether the sentence imposed was exces- 
sive, although the assignment of error in that regard 
is not very clear. In view of the fact that the sen- 
tence was well within the statutory limits, absent an 
abuse of discretion disclosed by the record, this 
court is not inclined to modify or change that sen- 
tence. See, State v. Schmidt, 213 Neb. 126, 327 
N.W.2d 624 (1982); State v. Hllefson, 214 Neb. 747, 
336 N.W.2d 88 (1983). In this particular case the sen- 
tence imposed was one-third of the maximum. Fur- 
thermore, the presentence report discloses that 
Goodpasture had been convicted of either disturbing 
the peace or disorderly conduct on four earlier occa- 
sions. 

Goodpasture also argues he should have been 
placed on probation. Just as the length of the sen- 
tence itself will not be disturbed by this court if with- 
in statutory limits absent an abuse of discretion, 
likewise, the refusal of a trial court to grant proba- 
tion will not be disturbed absent an abuse of discre- 
tion. See, State v. Hellbusch, 213 Neb. 894, 331 
N.W.2d 815 (1983); State v. Last, 212 Neb. 596, 324 
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N.W.2d 402 (1982). No defendant, once convicted, is 
entitled to probation as a matter of law. See State 
v. Johnson, 209 Neb. 308, 307 N.W.2d 525 (1981). We 
are unable to find any evidence of an abuse of dis- 
cretion. For that reason the judgment is in all re- 


spects affirmed. 
AFFIRMED. 


CHARLES BECKENHAUER, APPELLANT, V. MELVIN 
PREDOEHL ET AL., APPELLEES. 
338 N.W.2d 618 


Filed September 23, 1983. No. 83-140. 


1. Pleadings. Allegations in pleadings are privileged if material or 
pertinent to the controversy in litigation. 

Where the question of relevancy and pertinency of matters 
is to be inquired into, all doubt should be resolved in favor of rele- 
vancy and pertinency. 

3. Pleadings: Libel and Slander. If it clearly appears that the alle- 
gations in a pleading are not pertinent, material, or relevant to the 
controversy in litigation, they are not privileged and may serve as 
the basis for a libel suit. 

4. Pleadings: Questions of Law. Whether allegations in a pleading 
are privileged is a question of law. 

5. Pleadings: Libel and Slander. It is not necessary that the 

defamatory matter be relevant or pertinent to any issue before the 

court. It is necessary only that it have some relevance to the judi- 
cial function which is being performed. 

: If the defamatory matter has some reference to 
the subject matter of the litigation, it is privileged. 


Appeal from the District Court for Cuming County: 
MERRITT C. WARREN, Judge. Affirmed. 


Hurt, Gallant & Flores, for appellant. 


Wallace Hopkins of Marks, Clare, Hopkins, Rauth 
& Cuddigan, and Joseph M. Dea and Diana Merkel, 
for appellees Predoehl and Cutsor. 


Krivosua, C.J., BostauGH, McCown, WHITE, 
HASTINGS, CAPORALE, and SHANAHAN, JJ. 
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PER CURIAM. 

This is an action for damages for libel, brought by 
Charles Beckenhauer as plaintiff. The defamatory 
material was contained in a notice of disallowance 
of claim filed in proceedings to administer the estate 
of Herman Melcher, deceased. 

The defendant Melvin Predoehl is the personal 
representative of the deceased. Kenneth L. 
Michaelis was the attorney representing the per- 
sonal representative at the time the notice of dis- 
allowance of claim was filed. Lauree Cutsor is a 
sister of the deceased and one of his heirs. 

The body of the deceased was discovered at his 
farm on May 27, 1980, by a neighbor. The county 
attorney and sheriff were called to the scene, and 
they in turn asked Kenneth H. Beckenhauer, a law- 
yer, to come to the farm. At that time Charles 
Beckenhauer and Kenneth Beckenhauer were part- 
ners engaged in the practice of law. The deceased 
had no relatives living in the vicinity and Kenneth 
Beckenhauer had handled some legal matters for 
the deceased. 

Kenneth Beckenhauer notified Mrs. Cutsor of the 
death of her brother and assisted in making some of 
the arrangements for the funeral. He also talked 
with Mrs. Cutsor on several occasions but was not 
employed to commence proceedings to administer 
the estate. 

After administration proceedings had been com- 
menced, Kenneth Beckenhauer filed a claim for 
services and expenses. The claim was filed on be- 
half of ‘‘Charles B. & Kenneth H. Beckenhauer, at- 
torneys.’’ A notice of disallowance of claim, pre- 
pared by Michaelis, signed by Predoehl, and appar- 
ently approved by Mrs. Cutsor, was filed in the es- 
tate proceeding. The following statement signed by 
Predoehl was added at the bottom of the form fol- 
lowing the certificate of mailing: ‘‘The family of 
Herman A. Melcher, deceased, are in total agree- 
ment and state that at no time did any of said family 
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or relatives of the decedent hire or retain Mr. 
Beckenhauer or any other Cuming County attorney 
as their lawyer or as the lawyer for this estate. 
Other attorneys tried various machinations 
inorder [sic] to obtain control of this estate. 

“The decedent’s two surviving siblings are very 
disenchanted, disgusted, and condemning of the ac- 
tions of other lawyers in Cuming County who have 
acted either officiously and/or solicitously to obtain 
control and money out of this estate. Mrs. Lauree 
Cutsor, her three sons, and Mr. Raymond Melcher 
have repeatedly stated that they have very [sic] rea- 
son to believe that other attorneys in Cuming County 
wanted this estate inorder [sic] to indirectly steal 
from this estate—if not directly. 

“The Melcher family are certain that the attor- 
neys prior acted improperly, if not unethically. The 
Melcher family fear that theft by some Cuming 
County lawyers was immenent [sic] if it did not al- 
ready occur. The family states its full confidence in 
the first attorney retained by Mrs. Cutsor, Mr. Ken 
L. Michaelis, and they refuse to allow further theft 
from this estate by attorneys and their lust and 
greed. 

‘‘The Beckenhauer law firm have been overly paid 
for their work in abstracting and land contracts in 
the eyes of the Melcher family. Our objection IS 
TOTAL except for $5.78. 

‘“‘/s/ Melvin Predoehl P.R. 
Melvin Predoehl, Personal Representative’”’ 

At the close of the plaintiff’s evidence the trial 
court dismissed the petition on the ground that the 
statement was privileged. The plaintiff has ap- 
pealed. The principal issue upon the appeal is 
whether the statement was privileged. 

It is a well-established rule that libelous matter in 
a pleading which is relevant to, or has some rea- 
sonable relation to, the judicial proceeding in which 
it is filed is absolutely privileged. See, Annot., 38 
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A.L.R.3d 272 (1971); Restatement (Second) of Torts 
§§ 586-587 (1977). 

In Simon v. London Guarantee & Accident Co., 104 
Neb. 524, 528, 177 N.W. 824, 825 (1920), this court 
said: ‘‘[A]llegations in pleadings are privileged if 
material or pertinent to the controversy in litigation. 
... ‘Where the question of the relevancy and perti- 
nency of matters in pleadings is to be inquired into, 
all doubt should be resolved in favor of relevancy 
and pertinency.’ ”’ 

If it clearly appears that the allegations in a plead- 
ing are not pertinent, material, or relevant to the 
controversy in litigation, they are not privileged and 
may serve as the basis for a libel suit. Simon v. 
London Guarantee & Accident Co., supra. Whether 
allegations in a pleading are privileged is a question 
of law. 

In Sinnett v. Albert, 188 Neb. 176, 179, 195 N.W.2d 
506, 509 (1972), we said: ‘‘[T]Jhere is an absolute 
privilege to publish false and defamatory matter in 
judicial proceedings, where the matter has some 
relation to the proceeding.”’ 

The absolute privilege attaches to defamatory 
statements made incident to and in the course of a 
judicial proceeding if the defamatory matter has 
some relation to the proceeding. It is not necessary 
that the defamatory matter be relevant or pertinent 
to any issue before the court. It is necessary only 
that it have some relevance to the judicial function 
which is being performed. Sinnett v. Albert, supra. 
See, also, Reller v. Ankeny, 160 Neb. 47, 68 N.W.2d 
686 (1955); Shumway v. Warrick, 108 Neb. 652, 189 
N.W. 301 (1922). 

The real issue in this case is whether the defama- 
tory material was relevant or pertinent to the claim 
filed by Kenneth Beckenhauer. 

It should be apparent to all that the statement was 
wholly unnecessary to the notice of disallowance of 
claim and served only to defame members of the 
bar in Cuming County, Nebraska. Since the defend- 
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ant Michaelis has been disbarred, it is unnecessary 
to comment further on the unprofessional nature of 
the document and the risk and expense to which he 
subjected his clients. 

The Restatement makes it clear that the 
defamatory matter need not be relevant to any issue 
.before the court, but is privileged if it has some ref- 
erence to the judicial function the judge is perform- 
ing. If the defamatory matter has some reference 
to the subject matter of the litigation, it is priv- 
ileged. The Restatement, supra at Comment c at 
248, 249. 

Tested by the rules which have been stated above, 
we conclude that the defamatory material contained 
in the notice of disallowance of claim was priv- 
ileged. Although admittedly weak, it had some rela- 
tion to the matter in controversy. The judgment of 
the District Court is therefore affirmed. 

AFFIRMED. 

McCown, J., not participating. 


THOMAS FEF. SIMPSON ET AL., APPELLANTS, V. CITY OF 
NORTH PLATTE, LINCOLN COUNTY, NEBRASKA, ET AL., 
APPELLEES. 

338 N.W.2d 450 


Filed September 23, 1983. No. 83-174. 


1. Res Judicata: Judgments. The doctrine of res judicata is based 
on the principle that a final judgment on the merits by a court of 
competent jurisdiction is conclusive upon the parties in any later 
litigation involving the same cause of action. 

A judgment of dismissal on the merits operates to 
preclude subsequent relitigation of the same cause of action. 

3. Dismissal and Nonsuit: Judgments. As a general rule, a dis- 
missal with prejudice is an adjudication on the merits, and where 
the parties to an action have settled their dispute and agreed to a 
dismissal, that is a retraxit and amounts to a decision upon the 
merits. 

4. Actions. Generally speaking, two cases proceeding on different 
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theories to redress the same wrong involve the same cause of ac- 
tion. 


Appeal from the District Court for Lincoln County: 
HUuGH Stuart, Judge. Affirmed. 


Leonard P. Vyhnalek of McCarthy, McCarthy & 
Vyhnalek, for appellants. 


Richard W. Satterfield, for appellees. 


KRIvosHaA, C.J., BOSLAUGH, McCown, WHITE, 
HASTINGS, CAPORALE, and SHANAHAN, JJ. 


PER CURIAM. 

The plaintiffs have appealed from the judgment of 
the District Court, which sustained the defendants’ 
motion for summary judgment and ordered the ac- 
tion dismissed. 

This is the second appearance of this case here. 
Our former opinion, Simpson v. City of North Platte 
(Simpson I), may be found at 206 Neb. 240, 292 
N.W.2d 297 (1980). In that action the plaintiffs, 
owners of certain real estate located within the City 
of North Platte, alleged for their first cause of action 
that a certain city ordinance, which required the 
dedication of a strip of land 40 feet off the side of 
their lot for street purposes before a building permit 
was issued, was unconstitutional, and prayed for a 
declaratory judgment to that effect. The second 
cause of action alleged that the plaintiffs had ne- 
gotiated a lease covering their property to Colony 
Foods, Inc., for the purpose of constructing a fast- 
food restaurant, which required that the Simpsons 
construct a building and, of necessity, obtain a build- 
ing permit. The petition further alleged the denial 
of the permit by the city, the loss of the lease and 
damages due to the loss of the rental income, as de- 
tailed in the petition, and costs of engineering, plan- 
ning, attorney fees, and abstracting expense. The 
trial court held that the ordinance was not unconsti- 
tutional, sustained a demurrer, and dismissed the 
plaintiffs’ petition. On appeal we disagreed, held 
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the ordinance to be unconstitutional, and remanded 
the case for further proceedings. 

Sometime after our opinion in Simpson I was re- 
leased, the plaintiffs filed a so-called Section 1983 ac- 
tion (Simpson IT) in the U.S. District Court for the 
District of Nebraska against the same parties, who 
have been and are defendants in the state court ac- 
tions. The complaint detailed the same set of facts 
as alleged in the state action, i.e., the ownership of 
the property, the negotiated lease, the refusal of the 
city to issue the building permit due to the plaintiffs’ 
refusal to comply with the ordinance, the unconsti- 
tutionality of the ordinance, the terms of the lease 
which was lost, and the attending expenses. The in- 
surance carrier for the city assumed the defense of 
that action and eventually entered into a compro- 
mise settlement, whereby the plaintiffs were paid 
the sum of $15,000. On May 1, 1981, pursuant to a 
dismissal with prejudice filed by the plaintiffs, the 
U.S. District Court ordered the cause of action dis- 
missed. 

In the meantime, on September 5, 1980, the plain- 
tiffs filed an amended petition in this action, now 
called Simpson III, which in effect simply dropped 
the cause of action for declaratory relief regarding 
the unconstitutionality of the ordinance, and re- 
peated the same language as that found in the 
original petition relating to the terms of the lease 
and the losses suffered by the plaintiffs. This lan- 
guage was identical, for the most part, with the alle- 
gations contained in the complaint filed in federal 
court. 

In Simpson III, the present case, the District Court 
sustained the defendants’ motion for summary judg- 
ment, and this appeal followed. The plaintiffs as- 
sign as error the sustaining of the motion, the: 
court’s finding that there were no facts to be re- 
solved, and the court’s determination that the doc- 
trine of res judicata applied. We find that the dis- 
missal of the action in federal court was tantamount 
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to a judgment on the merits in favor of the defend- 
ants, which judgment was res judicata as to the 
present action. 

The doctrine of res judicata is based on the prin- 
ciple that a final judgment on the merits by a court 
of competent jurisdiction is conclusive upon the par- 
ties in any later litigation involving the same cause 
of action. Bank of Mead v. St. Paul Fire &€ Marine 
Ins. Co., 202 Neb. 403, 275 N.W.2d 822 (1979). A judg- 
ment of dismissal on the merits operates to preclude 
subsequent relitigation of the same cause of action. 
Durousseau v. Nebraska State Racing Commission, 
194 Neb. 288, 231 N.W.2d 566 (1975). As a general 
rule, a dismissal with prejudice is an adjudication 
on the merits, and where the parties to an action 
have settled their dispute and agreed to a dismissal, 
that is a retraxit and amounts to a decision upon the 
merits. Mensing v. Sturgeon, 250 Iowa 918, 97 
N.W.2d 145 (1959). See, also, Balley v. Davis, 75 
Idaho 73, 267 P.2d 631 (1954). 

The plaintiffs argue that the causes of action are 
not the same because one was a civil rights action 
and the present action is in the nature of inverse 
condemnation. This is not true. Both pleadings al- 
leged a cause of action resulting from loss of the 
lease and its benefits, and the incurring of certain ex- 
penses. The two cases merely proceeded on differ- 
ent theories to redress the same wrong. 

A case strikingly similar to the case at bar is City 
of Los Angeles v. Superior Court, etc., 85 Cal. App. 
3d 143, 149 Cal. Rptr. 320 (1978). That was an action 
seeking damages because of an alleged wrongful 
seizure of personal property for nonpayment of 
taxes. Pleading the same facts, but denominating it 
as a civil rights complaint, the plaintiffs filed an ac- 
tion in federal court which resulted in a verdict for 
the defendants. The California court held that the 
two causes of action were the same. ‘‘Pragmat- 
ically it would be difficult to distinguish the rights 
asserted in Levy III [state action] from those sought 
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to be vindicated in Levy II. Reviewing, for ex- 
ample, a document entitled ‘Memorandum of Con- 
tentions of Fact and Law’ filed by Levy in the United 
States District Court on December 2, 1974, we find 
its substance to be a paraphrase of the complaint in 
Levy III. ... In other words, its constitutional over- 
tones aside, the civil rights action was designed to 
vindicate precisely the same interests in Levy’s per- 
sonal property that he seeks to vindicate in the mat- 
ter before us. 

‘‘. . . The contours of Levy’s civil rights action 
were therefore shaped by his interests in the per- 
sonal property converted and withheld by the city 
and county employees—precisely the same rights 
which the second state action is all about.’ 149 Cal. 
Rptr. at 325-26. 

‘There was no disputed fact question, the U.S. Dis- 
trict Court case was res judicata, and the action of 
the District Court here in sustaining the motion for 
summary judgment was correct. 

AFFIRMED. 

McCown, J., not participating. 


KELLY P. RYAN ET AL., APPELLEES, V. BRIAN 
KOLTERMAN ET AL., APPELLANTS, SAM WRIGHT, JR., 
ET AL., APPELLEES. 

338 N.W.2d 747 


Filed September 30, 1983. No. 44547. 


Contracts: Foreclosure. An application for the strict foreclosure of 
a land contract, being in the nature of a forfeiture, is addressed to 
the sound discretion of the court, and before this relief may be 
granted it must be clear that the property involved is of less value 
than the amount due on the contract for its sale or that it would not 
bring a surplus over the amount due if a sale was ordered. 


Appeal from the District Court for Washington 
County: Darvin D. Quist, Judge. Affirmed. 


Brian Kolterman, pro se. 
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Michael J. Mooney of McCormack, Cooney, 
Mooney & Hillman, P.C., for appellees. 


KrivosHa, C.J., HASTINGS, and CAPORALE, JJ., and 
Davis, D.J., and COLWELL, D.J., Retired. 


Davis, D.J. 

On November 19, 1979, the appellees Ryan, as 
sellers, and the appellants Kolterman, as buyers, en- 
tered into a contract for a sale of 17 acres of land, 
more or less, legal title to which was held by the 
Ryans, and which was improved by 4 acres of boat 
basin and creek, a 29-pad mobile home park, and a 
restaurant. 

The buyers agreed to pay $280,650 for the real 
property and $6,350 for personal property, on terms 
of $50,000 down, $25,000 no later than September 1, 
1980, monthly payments of $2,334.30 for 59 months, 
and the balance of $196,832.09 in one payment 60 
months after the first installment became due. 

The contract provided that the buyers could make 
improvements up to the amount of $100,000 without 
the prior consent of the sellers, it set forth the 
buyers’ right to cure any default at the sellers’ ex- 
pense, and contained an acceleration clause. The 
deed from the buyers to the sellers was placed in 
escrow, to be delivered upon the final payment. 

The buyers paid $47,500 at the time of closing, 
since then have paid a total of $9,000 in monthly in- 
stallments, and were credited the net sum of $4,789 
by the sellers, who operated the mobile home park 
and paid its expenses. No payments were made by 
the buyers under the contract after October 1, 1980. 

The businesses on the property were operating at 
the time of sale, and it was the buyers’ intention to 
continue their operation and to fulfill their con- 
tractual obligations from the income produced. 

The evidence showed that the restaurant was 
closed on October 1, 1980. The marina was not op- 
erated during the year 1980, and at the time of trial 
the boat basin had silted to the degree that dredging 
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will be required to make it functional. The buyers 
have unsuccessfully attempted to secure loans and 
other financing arrangements to meet their obliga- 
tions to the sellers. 

Shortly after their occupancy, the buyers ex- 
pended sums on reopening expenses totaling $24,038, 
which included $13,000 in remodeling the restaurant 
and $11,038 for the digging of a sewer. The sewer 
contractor was not paid in full by the buyers and has 
perfected a mechanic’s lien on the property in the 
amount of $7,538. Other valid mechanics’ liens total 
$1,325. The trial court properly found that these 
liens first attached to the equitable interest of the 
buyers, but if unpaid were decreed a statutory lien 
against the property, which was subject to sale in 
satisfaction. 

The sellers brought an equitable action for strict 
enforcement of the contract of sale, the trial court 
granted this relief, and the buyers-appellants seek 
reversal on the grounds that a strict foreclosure was 
not justified by the evidence. 

Mr. Kolterman admitted that the buyers have de- 
faulted on the contract, and testified that at the time 
of trial they owed, by his reckoning, $255,000 on the 
contract of sale. 

Mr. Kolterman testified, as an owner, that he val- 
ued the property at $330,000, without giving his rea- 
sons therefor. 

An appraiser called on behalf of the buyers testi- 
fied that while he customarily uses three approaches 
to valuing property, i.e., cost, market, and income, 
in this case the buyers offered him no income fig- 
ures, and he did not use the market approach be- 
cause in his opinion there had been no sales of com- 
parable property. He testified that under the re- 
placement cost less depreciation method of valu- 
ation, he arrived at a figure of $424,000, and depre- 
ciated all the assets, including the land, by an arbi- 
trary factor of 20 percent to a present value of 
$339,000. 
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One of the sellers’ licensed appraisers testified 
that the value of the land and trailer court was 
$75,000, and the restaurant and its contents were 
valued at $150,000, for a total of $225,000. 

Another licensed appraiser testified on behalf of 
the sellers that the value of the property, using a 
synthesis of the cost less replacement value ap- 
proach and the income approach, all recognized 
methods of valuation, was $165,000. 

In an executory contract for the sale of real estate, 
where title has not passed, the vendor upon default 
by the vendee may treat the contract as an ordinary 
real estate mortgage and foreclose it as such. Hen- 
drix v. Barker, 49 Neb. 369, 68 N.W. 531 (1896); Jack- 
son v. Phillips, 57 Neb. 189, 77 N.W. 683 (1898); First 
Nat. Bank of Falls City v. Edgar, 65 Neb. 340, 91 
N.W. 404 (1902). He may also bring an action on the 
contract of sale for strict foreclosure. 

The effect of a strict foreclosure is to confirm in 
the seller his title to property by removing any lien 
or claim of lien upon it by the buyer. It is in the na- 
ture of a forfeiture, in that any sums paid by the 
buyer on the contract of sale are not reimbursed 
him. 

Applications for strict foreclosure are addressed 
to the sound discretion of the court and are granted 
only when it would be inequitable to refuse them 
based upon the facts of the case before it. Harring- 
ton v. Birdsell, 38 Neb. 176, 56 N.W. 961 (1893); 
Farmers & Merchants State Bank v. Thornburg, 54 
Neb. 782, 75 N.W. 45 (1898). Before the relief is 
granted it must be clear that the property is of less 
value than the amount due on the contract for its 
sale at the time of trial and that it would not bring a 
surplus over the amount due if a sale was ordered. 
Swanson v. Madsen, 145 Neb. 815, 18 N.W.2d 217 
(1945). 

At the time of trial the amount owed on the con- 
tract was, with interest, $262,624.22. The busi- 
nesses from whose income the payments were to be 
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made by the buyers have not been operated since 
October 1, 1980. The buyers have not paid the taxes 
on the property or insured it, as was their obligation 
under the contract of sale. We note their appear- 
ance here is in forma pauperis. 

Actions in equity on appeal to this court are triable 
de novo, subject, however, to the rule that when evi- 
dence on material questions of fact is in irrecon- 
Cilable conflict, this court will, in determining the 
weight of the evidence, consider the fact that the 
trial court observed the witnesses and their manner 
of testifying, and must have accepted one version of 
the facts rather than the opposite. Masid v. First 
State Bank, 213 Neb. 431, 329 N.W.2d 560 (1983); 
Spilinek v. Spilinek, 212 Neb. 811, 326 N.W.2d 170 
(1982); Kleager v. Schaneman, 212 Neb. 3338, 322 
N.W.2d 659 (1982). 

It is clear, on analyzing the evidence, that the 
amount due on the contract is greater than the value 
of the property and that upon sale it would not bring 
a surplus over the amount due under the contract of 
sale. 

The trial court’s order of strict foreclosure giving 
the appellants 20 days from the date of the entry of 
the decree to comply with the terms of the contract 
or be barred from all right, title, interest, and equity 
of redemption in the property was, under the facts of 
this case, an appropriate remedy that does not of- 
fend justice and equity. The appellants will comply 
with the terms of the contract of sale within 20 days 
of the date of filing of the mandate in this matter in 
the District Court. 

AFFIRMED. 
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BRENDA CRON MOELLER, APPELLANT, V. GARY JOSEPH 
MOELLER, APPELLEE. 
338 N.W.2d 749 


Filed September 30, 1983. No. 82-509. 


Child Custody. Among the factors considered by a court in determi- 
nation of custody in dissolution proceedings are moral fitness of the 
parents; respective environments offered by each parent; the emo- 
tional relationship between the child and the parents; the age, sex, 
and health of the child; the effect on the child of continuing or dis- 
rupting an existing relationship; the attitude and the stability of 
character of each parent; and the capacity to furnish the physical 
care, education, and needs of the child. 


Appeal from the District Court for Box Butte 
County: RoBertT R. Moran, Judge. Affirmed. 


Robert G. Pahlke of Van Steenberg, Brower, 
Chaloupka, Mullin & Holyoke, for appellant. 


John L. Robinson, for appellee. 


KRIvosHA, C.J., BOSLAUGH, WHITE, HASTINGS, 
CAPORALE, and SHANAHAN, JJ., and GRant, D.J. 


PER CURIAM. 

Brenda Moeller, mother of Kimberly Moeller, ap- 
peals from the District Court for Box Butte County, 
Nebraska, which entered a decree of dissolution of 
marriage and awarded custody of Kimberly to the 
father, Gary Moeller. We affirm. 

Brenda and Gary Moeller were married in Alex- 
andria, Louisiana, and Kimberly was born of this 
marriage. After their marriage the Moellers re- 
turned to Nebraska in 1978 and lived in the home of 
Gary’s parents. During that time, Brenda was ob- 
served shaking Kimberly violently on several occa- 
sions. Once, while Kimberly was watching televi- 
sion, Brenda jerked Kimberly by her arm from a 
chair and caused injury which required medical at- 
tention for Kimberly’s sprained shoulder. During 
this period, Brenda used a ruler to train Kimberly’s 
eating habits. If Kimberly would not finish a prede- 
termined amount of food within a specified time, 
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Brenda struck Kimberly about her hands and face. 
The marital problems of Brenda and Gary mounted. 

In October 1979 Brenda, with Kimberly, returned 
to Louisiana to provide postsurgery care for 
Brenda’s mother. During this sojourn, Brenda met 
Robert Smith and nurtured a relationship with him. 

When Gary’s father died in December 1979, 
Brenda returned to Nebraska with Kimberly and re- 
mained for 4 months. Brenda was again observed 
using the ruler and clock method to form Kimberly’s 
eating habits. Kimberly was approximately 2 years 
old at that time. During this time, the marriage of 
Brenda and Gary further deteriorated to the point 
that Brenda returned to Louisiana on April 20. 
Brenda left Gary a letter which indicated that she 
was having difficulty handling situations involving 
pressure and began to ‘‘take everything out on Kim, 
and that’s not right.... I myself just can’t take 
anymore of this.’’ While in Louisiana, the relation- 
ship with Smith was resumed. 

In August 1980 Brenda and Kimberly flew to Rapid 
City, South Dakota, and met Gary. An apparent 
reconciliation was achieved, and Brenda said she 
wanted to visit her grandparents for one last time. 
Upon her return to Louisiana Brenda telephoned 
Gary that she had changed her mind. 

In February 1981 Gary drove to Louisiana, where 
Brenda told him that she had obtained a Mexican di- 
vorce and had married Robert Smith. It later de- 
veloped that the Mexican divorce was invalid. After 
some discussion Brenda decided that she would re- 
turn to Nebraska with Gary, but subsequently 
changed her mind. Gary returned to Nebraska with 
Kimberly. On October 27 Brenda commenced pro- 
ceedings in Nebraska for dissolution of her marriage 
with Gary and sought custody of Kimberly. 

At trial in May 1982, evidence demonstrated that 
Brenda frequently disciplined Kimberly more harshly 
than necessary. Witnesses observed bruises on 
Kimberly’s body on various occasions. Brenda ad- 
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mitted she would ‘‘lose [her] patience and [she] 
would start yelling at [Kimberly] and [she] just got 
to the point where [she] had no patience with [Kim- 
berly] at all ....’’ A minister who provides a co- 
operative preschool testified that Gary related well 
with the other children and got along very well with 
Kimberly. The environments to be offered by 
Brenda and Gary, respectively, and the relationship 
between Kimberly and her parents were the subjects 
of extensive testimony. 

Robert Smith did not testify at trial, because he 
was working on an offshore oil rig in Africa. No 
deposition of Robert Smith was offered at trial, and 
no continuance was sought to permit Robert Smith 
to testify at the trial. 

The trial court determined that the marriage be- 
tween Brenda and Gary was irretrievably broken 
and, therefore, dissolved their marriage and 
awarded custody of Kimberly to Gary, with the right 
of reasonable visitation granted to Brenda. 

An appeal in a dissolution of marriage action is re- 
viewed de novo by this court. Burnham v. Burn- 
ham, 208 Neb. 498, 304 N.W.2d 58 (1981). The polar 
star by which all child custody determinations must 
be guided is the best interests and welfare of the 
child. Theye v. Theye, 200 Neb. 206, 263 N.W.2d 92 
(1978); Moninger v. Moninger, 202 Neb. 494, 276 
N.W.2d 100 (1979); Broadstone v. Broadstone, 190 
Neb. 299, 207 N.W.2d 682 (1973); Wible v. Wible, 209 
Neb. 708, 310 N.W.2d 515 (1981); Neb. Rev. Stat. 
§ 42-364 (Reissue 1978). In determining the best in- 
terests of the child, ‘‘ ‘ ‘‘this court will give weight to 
the fact that the trial judge saw and observed the 
witnesses and the attitude of the parents at the 
trial.’’’’’ Wible v. Wible, supra at 716, 310 N.W.2d 
at 519, citing Moninger v. Moninger, supra. 

‘““« “The judgment concerning the custody of chil- 
dren is necessarily quite subjective in nature. Many 
factors may be considered in light of the particular 
circumstances of each individual case. The general 
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considerations of the moral fitness of the parents, of 
respective environments offered by each parent, the 
emotional relationship between the children and 
their parents, their age, sex, and health, the effect 
on the children of continuing or disrupting an exist- 
ing relationship, the attitude and the stability of 
character of each parent, and the capacity to furnish 
the physical care and education and needs of the 
children are some of many factors for the court to 
consider.’’’’’ Wible v. Wible, supra at 715-16, 310 
N.W.2d at 519. 

The instability of Brenda and her inability to meet 
and cope with adversity and stress were factors 
which weigh heavily in this decision. Also, Robert 
Smith is a factor of the environment in which Kim- 
berly would be placed if custody were granted to 
Brenda. The absence of adequate information re- 
garding Robert Smith and even the absence of Smith 
himself are also weighed on the balance in deter- 
mining Kimberly’s custody. Rather than place 
Kimberly in an environment where a large but un- 
known element relates to Smith, the best interests of 
Kimberly will be achieved by the known environ- 
ment existing in custody with Gary. We find that 
the best interests of Kimberly Moeller require that 
her custody be placed with Gary Moeller. There- 
fore, the judgment of the District Court is affirmed. 

AFFIRMED. 


T-V TRANSMISSION, INC., A NEBRASKA CORPORATION, 
DOING BUSINESS AS CABLEVISION, APPELLANT, V. COUNTY 
BOARD OF EQUALIZATION OF PAWNEE COUNTY, 
NEBRASKA, AND PAWNEE COUNTY, APPELLEES. 

338 N.W.2d 752 


Filed September 30, 1983. No. 82-530. 


Taxation: Property: Appurtenances. Station connects, or house- 
drops, a part of a cable television distribution system, which are 
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actually annexed to the realty or something appurtenant thereto, 
are appropriated to the use or purpose of that part of the realty 
with which they are connected; and if the intention of the party 
making such annexation is to make these articles permanent ac- 
cessions to the freehold, they become fixtures attached to the real 
estate of the subscriber and are not subject to taxation as personal 
property belonging to the cable television company. 


Appeal from the District Court for Pawnee County: 
ROBERT T. FINN, Judge. Reversed and remanded 
with directions. 


Charles D. Humble of Ginsburg, Rosenberg, Gins- 
burg, Cathcart, Curry & Gordon, for appellant. 


L. Joe Stehlik, Pawnee County Attorney, for ap- 
pellees. 


KRIVOSHA, C.J., BOSLAUGH, WHITE, HASTINGS, 
CAPORALE, and SHANAHAN, JJ., and GRantT, D.J. 


HAstTINGS, J. 

The plaintiff, T-V Transmission, Inc., has ap- 
pealed from an order of the District Court which had 
affirmed the action of the defendant County Board of 
Equalization of Pawnee County. That board as- 
sessed ‘‘station connects,” or aerial housedrops, as 
personal property belonging to the plaintiff rather 
than as fixtures attached to the real estate of each 
individual homeowner subscriber. Such action on 
the part of the District Court constitutes the sole as- 
signment of error on the part of the plaintiff. 

The plaintiff is engaged in the business of furnish- 
ing cable television service to various subscribers in 
Pawnee County. A power antenna, or head end, is 
installed out of the noise area of a community, 
where television signals are then sent through a 
channel processor, fed into a single cable, and 
brought into a community by attaching it to existing 
utility poles or underground cables, which then run 
by every house in town. This constitutes the tele- 
vision service distribution line or system. The tele- 
vision signal itself is then brought into each house, 
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where the occupants subscribe to the service, by 
means of an aerial drop. This is simply a cable with 
a support wire which runs from the utility pole to the 
house, where it is attached by means of a house 
hook. This cable then runs through a grounding 
block which is attached to a cold water pipe. 

The interior cable runs from the grounding block, 
through the walls of the house, to a wall plate outlet 
and then is attached to the television set. These in- 
terior cables may be strung through an existing 
house or, upon request of the homeowner, may be 
built into the walls at the time of initial construction. 

Cable service to a particular house is installed and 
furnished only at the specific request of each indi- 
vidual subscriber. If the subscriber requests that 
the service be discontinued, a terminator is placed 
on the aerial drop at the utility pole end, but this 
lead-in drop and the interior cables are not removed. 
The former subscriber, if he so desires, may use the 
materials as a part of his own television antenna 
system. 

The plaintiff has no agreement with its sub- 
scribers which would prevent the subscribers’ use of 
these materials, and the plaintiff makes no claim on 
these cables nor seeks to recover or retrieve them 
when there has been a disconnection of the service. 
The plaintiff has no easement across the yards of 
subscribers to install or remove the cables, and, asa 
matter of fact, according to the plaintiff’s witness, 
the ‘‘station connects,’’ or housedrops, have very lit- 
tle salvage value and are really abandoned by the 
company. The hope of the plaintiff is, of course, 
that when a different person occupies that house he 
will request a reconnection of the service. 

Although the subscriber apparently is not billed 
specifically for the cost of cable installation, the 
plaintiff does make a trip charge every time it is re- 
quested to come on the premises of the homeowner, 
whether the reason is to make an original installa- 
tion of the system or to add to or subtract from the 
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service. In addition, a monthly service charge is 
made, depending upon the type of service that is fur- 
nished. 

The basic question involved in this appeal may be 
quite simply stated to be, Are the ‘‘station con- 
nects,’’ or aerial drops, together with the enclosed 
cables, personal property which remain in the owner- 
ship of the plaintiff, or are they fixtures affixed to 
and which become a part of the real estate? The an- 
swer would appear to be deceptively simple: ‘‘ ‘In 
determining this question, the following tests, while 
not all inclusive, have received general approval, 
viz.: ‘‘1Ist. Actual annexation to the realty, or 
something appurtenant thereto. 2d. Appropriation 
to the use or purpose of that part of the realty with 
which it is connected. 3d. The intention of the 
party making the annexation to make the article a 
permanent accession to the freehold. This intention 
being inferred from the nature of the articles af- 
fixed, the relation and situation of the party making 
the annexation, the structure and mode of annex- 
ation, and the purpose or use for which the annex- 
ation has been made.’’ Freeman v. Lynch, 8 Neb. 
192: Frost v. Schinkel, 121 Neb. 784. The third test, 
namely that of ‘‘intention,’’ appears by the clear 
weight of modern authority to be the controlling con- 
sideration.’ ’’ Cook v. Beermann, 201 Neb. 675, 679, 
271 N.W.2d 459, 462 (1978). 

Research discloses but three reported decisions 
similar in nature to the instant case, all of which 
recognized the three-prong test of Cook v. Beer- 
mann, supra: Tele-Vue Systems, Inc. v. County of 
Contra Costa, 25 Cal. App. 3d 340, 101 Cal. Rptr. 789 
(1972); Bylund v. Depart. of Rev., 9 Or. T.R. 76 
(1981); and Hoppe, King County Assessor, v. Tele- 
vue Systems, Inc., Nos. 13386-13390, Board of Tax 
Appeals, State of Washington, decided July 20, 1976. 
The latter two administrative agencies ruled that 
the entire system, from the utility pole to the televi- 
sion set, was a fixture. In the case decided by the 
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California court, both parties stipulated that the 
cable from the utility pole to the house was to be 
treated as personal property belonging to the televi- 
sion company, but the court ruled that the re- 
mainder of the system, contrary to the contention of 
the taxing authority, became a fixture and was a 
part of the real estate. 

We believe that there is little doubt that the entire 
system, from the utility pole inward, was annexed to 
the realty and was appropriated solely for the use of 
the occupants of that realty. 

As to the remaining question, concerning the in- 
tention of the party making the annexation, we have 
both the testimony and the practice of the plaintiff 
that it had no right or intention of removing the 
property, and in fact had not done so, but had aban- 
doned, in favor of the homeowner, all claim to the 
property that it might otherwise have had. 

The judgment of the District Court is reversed and 
the cause remanded with directions to enter a judg- 
ment in conformity with this opinion. 

REVERSED AND REMANDED WITH DIRECTIONS. 

Krivosua, C.J., not participating. 


RaAMONA J. NORDHAUSEN ET AL., APPELLEES, V. KAREN 
CHRISTNER AND LOYD CHRISTNER, WIFE AND HUSBAND, 
APPELLANTS, AND SOPHIA NORDHAUSEN, APPELLEE. 
338 N.W.2d 754 


Filed September 30, 1983. No. 82-544. 


Partition. While it is generally true that there is a presumption in 
favor of partition in kind, it is likewise true that the character and 
location of the property, or the amount of the interest sought to be 
assigned, or both, may be such that it will be presumed that parti- 
tion in kind cannot be made. 


Appeal from the District Court for Chase County: 
Jack H. HENDRIx, Judge. Reversed and remanded 
with directions. 
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Jerry C. Stirtz of Martin, Stirtz & Martin, for ap- 
pellants. 


Guy G. Curtis, for appellees. 


KrivosHa, C.J., BOSLAUGH, WHITE, HASTINGS, 
CAPORALE, and SHANAHAN, JJ., and GRANT, D.J. 


KRivoswa, C.J. 

This is an appeal from a judgment entered by the 
District Court for Chase County, Nebraska, directing 
that certain land owned by the various parties to this 
action be partitioned in kind, pursuant to the provi- 
sions of Neb. Rev. Stat. §§ 25-2170 to 25-21,111 (Reis- 
sue 1979). For reasons more particularly set out 
hereinafter, we reverse and remand with directions. 

In July of 1956 Carl Nordhausen, a resident of 
Chase County, Nebraska, died intestate. He was 
survived by his widow, Sophia Nordhausen, a son, 
Vernon Nordhausen, and a daughter, Karen Christ- 
ner. The following-described real estate was in- 
cluded in the assets of Carl Nordhausen, to wit: the 
north half and the southwest quarter of Section 15, 
Township 5 North, Range 36 West of the 6th P.M., 
Chase County, Nebraska, and the west half of Sec- 
tion 22, Township 5 North, Range 36 West of the 6th 
P.M., Chase County, Nebraska. 

The described property consists of five quarter 
sections which form a tract in the shape of an in- 
verted ‘‘L.’’ Except for the land upon which certain 
improvements are located, the land in Section 15 is 
all pastureland, as is the land located in the west 
half of the west half of Section 22. Together it con- 
sists of 6138 acres. The land is very rough, with deep 
gullies and ravines, and is classified by the U.S. De- 
partment of Agriculture as class VII pasture, which 
is the lowest USDA land classification. The remain- 
ing property in the west half of Section 22 consists of 
178 acres and is all cropland, classified by the U.S. 
Department of Agriculture as class II cropland, 
which is the highest classification given by the 
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USDA to nonirrigated land. The improvements are 
located on the south edge of Section 15 and consist of 
a four-bedroom frame residence, a washhouse, a 
quonset hut, a corral, a barn and well, and a grain 
elevator. In 1979 Vernon Nordhausen died intestate, 
leaving his wife, Ramona, and daughters, Sheila 
Pfeiffer and Sharla Nordhausen, as his sole and only 
heirs. They, together with Sheila’s husband, Den- 
nis, filed a petition seeking partition of the land pre- 
viously described. Named as defendants were 
Karen Christner and her husband, Loyd, and Carl 
Nordhausen’s widow, Sophia. During the course of 
the trial, Sophia Nordhausen stipulated that she 
would convey her interest to each of the parties. 
Therefore, her interest in the property can be disre- 
garded. 

For more than 12 years the pasture and related 
improvements have been used and occupied by 
Karen Christner and her husband, Loyd, who have 
developed a cow-calf herd. Vernon Nordhausen and 
his family have used the crop ground. In addition, 
the Nordhausens have used the residence, the wash- 
house, and the quonset building. 

The trial court, in its effort to perform a Solomon- 
like division, accepted the report of the referee that 
the property could in fact be partitioned in kind, and 
directed that the cropland and all the improvements 
be assigned to the Nordhausens and the pastureland 
assigned to the Christners. In making its order the 
court specifically found that the value of the various 
lands included in the litigation was somewhere be- 
tween that testified to by the court-appointed referee 
and the Christners’ expert witness. How the spe- 
cific amount between the two was arrived at by the 
court is difficult to determine. Nevertheless, the 
court valued the property given to the Christners at 
$180 an acre, for a total value of $110,340. The court 
further found that the cropland being given to the 
Nordhausens had a value of $500 per acre, for a total 
value of $89,000. The court then concluded that the 
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value of the improvements on the property was 
$20,500 greater than ‘‘the excess of the value of im- 
provements made by the Plaintiffs over the im- 
provements made by the Defendants.’’ In addition 
to dividing the land in kind, the court directed that 
the Nordhausens pay to the Christners the sum of 
$5,000 as ‘‘relocation costs.’’ 

Anticipating the division in kind, the Christners 
sought access to the pastureland by requesting the 
trial court to find that they had a right to use a cer- 
tain road which ran mostly across land not involved 
in the partition. The court refused to do so and, in- 
stead, ordered that the Christners were to have ac- 
cess into the pasture ground only through a road lo- 
cated north of Section 15. The Christners have now 
appealed to this court, and have devoted their brief 
substantially to the question of whether they were 
entitled to access on a road running parallel to and 
adjacent to the section line between Sections 15 and 
22 and only coincidentally owned by Ramona Nord- 
hausen. During oral argument, the parties con- 
ceded that they were uncertain as to how the court 
could give any consideration to a road located prin- 
cipally upon property not involved in the partition, 
but they nevertheless pursued their claim. We need 
not, however, reach that issue, because we believe 
that, try as it would, the trial court was in error in 
attempting to partition this property in kind and, in- 
stead, should have ordered the entire tract sold. 

While it is generally true that there is a presump- 
tion in favor of partition in kind, see Phillips v. Phil- 
lips, 170 Neb. 733, 104 N.W.2d 52 (1960), it is likewise 
true that the character and location of the property, 
or the amount of the interest sought to be assigned, 
or both, may be such that it will be presumed that 
partition in kind cannot be made. See Trowbridge 
v. Donner, 152 Neb. 206, 40 N.W.2d 655 (1950). The 
purpose of partition by sale rather than in kind is 
best described in 2 American Law of Property § 6.26 
at 113 (A. Casner ed. 1952), wherein the author 
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notes: ‘‘[S]tatutes usually provide for a sale on par- 
tition where a physical partition cannot be made 
equitably or without manifest injury to any or all of 
the cotenants. Variations in the terms of the stat- 
utes seem to be unimportant, the courts construing 
them as authorizing a partition by sale when that 
method will operate more equitably and where a di- 
vision in kind would work a substantial injury to the 
cotenants.’’ Courts, aS an example, have ordered 
partition by sale, rather than by kind, where the im- 
provements, once divided, required the construction 
of bridges or roadways to make the parcel usable, 
Conyers v. Conyers et ux., 302 Ky. 343, 194 S.W.2d 660 
(1946), or where, after partition in kind, the only 
available purchaser of the tract would be the other 
former cotenants, Onderdonk v. Onderdonk, 269 Md. 
563, 307 A.2d 710 (1973), or where the tract of land is 
such that in dividing the land each party will not re- 
ceive the same type of land, Hipshire v. Stapleton, 57 
Tenn. App. 339, 418 S.W.2d 457 (1966). 

In the instant case, in order to divide this property 
in kind, the court gave all of the pasture ground to 
one party and all of the crop ground to another. 
That resulted in a division of property which had to 
be measured by metes and bounds and was not 
equal in kind. The court then took improvements 
constructed and used by one of the parties and gave 
them to the other, even though there is no evidence 
to indicate that the other party has use for all the 
improvements. In doing this the court was required 
to resolve a factual dispute as to the value of both 
the real property and the improvements. The court 
concluded that neither party’s testimony could be 
accepted as correct but, rather, some figure in be- 
tween should be the basis for dividing the property. 
And then the court ordered that one party pay to the 
other party $5,000 in cash to compensate for the loss 
in improvements which were conveyed. In this re- 
gard an examination of the record fails to disclose 
any evidence which can support the granting of a 
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judgment in the amount of $5,000. Finally, the 
Christners now have land, access to which, the evi- 
dence appears to establish, will be perhaps impos- 
sible and at best difficult. The referee testified that 
the road from the north was hilly and would require 
the construction of a culvert. The Christners’ ex- 
pert testified that the path was inaccessible to all 
but vehicles equipped with four-wheel-drive or a 
short wheelbase. 

While we agree that the presumption in favor of 
partition in kind does still prevail in this jurisdiction 
and no one of the issues involved in this case is 
necessarily sufficient to overcome that presumption 
or to justify ordering partition by sale rather than 
partition in kind, when all of them are taken to- 
gether it is apparent that the purpose of partitioning 
land in kind, under these circumstances, is totally 
frustrated and perhaps even defeated. Neither 
party seems content with the result, and both parties 
have something other than what they appear to want 
or can use. It appears that this is indeed one of 
those cases which falls into the exception and in 
which the trial court, try as it would to give the par- 
ties what they wanted, should not have attempted to 
partition in kind. The judgment of the trial court 
therefore is reversed and the cause remanded with 
directions that the property be partitioned by sale, 
pursuant to the provisions of the Nebraska statutes. 

REVERSED AND REMANDED WITH DIRECTIONS, 


LEO STRICKER AND WILMA STRICKER, HUSBAND AND 
WIFE, APPELLEES, v. ALEX KNAUB AND PAULINA 
KNAUB, HUSBAND AND WIFE, ET AL., APPELLANTS. 

338 N.W.2d 757 


Filed September 30, 1983. No. 82-558. 


1. Equity: Appeal and Error. In cases in equity it is this court’s 
duty to retry the issues of fact de novo on the record and reach an 
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independent conclusion as to what findings of fact are required un- 
der the pleadings and all the evidence without reference to those 
reached by the trial court, except, however, that where the credi- 
bility of evidence is in conflict, we must give weight to the fact that 
the trial court saw the witnesses and observed their demeanor 
while testifying. 

2. Easements: Proof. Prescriptive rights are not looked upon with 
favor and, generally, must be proved by clear, convincing, and 
senetetoyy, evidence. 

The party claiming a prescriptive easement must 
prove that his user was exclusive, adverse, under a claim of right, 
continuous and uninterrupted, and open and notorious for the full 
prescriptive period. 

4. : . Proof of the user must be such that the identity of 
the thing enjoyed may be determined. 

A claimed easement must be viewed from both 
ends of the prescriptive period. The nature and extent or scope of 
the user must from the beginning be clearly established. At the 
end of the period it must appear in retrospect that there has been 
no material change or variance from the limits or course adopted 
or established at the beginning. A lesser user prevents a right to 
an easement and a greater user is of no importance until the full 
prescriptive period has elapsed from the initiation of the greater 
use. The law requires that the easement must be clearly definable 
and precisely measured. 


Appeal from the District Court for Morrill County: 
ROBERT R. Moran, Judge. Affirmed. 


Robert J. Bulger of Bulger & Jensen, for appel- 
lants. 


Gary Denton of James R. Hancock, P.C., for ap- 
pellees. 


Krivosua, C.J.,  BOSLAUGH, WHITE, HASTINGS, 
CAPORALE, SHANAHAN, and GRANT, JJ. 


CAPORALE, J. 

This is an appeal from a decree permanently en- 
joining the defendants-appellants from discharging 
their waste, unused irrigation water onto land owned 
by the plaintiffs-appellees, and dismissing the for- 
mer’s counterclaim for a prescriptive easement and 
damages. We affirm. 

The errors assigned by defendants raise but a sin- 
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gle issue, Does the evidence meet their burden of . 
proving a prescriptive easement appurtenant to 
their lands entitling them to discharge their waste, 
unused irrigation water onto plaintiffs’ land? 

We review this case in equity, in accordance with 
the oft-stated rule that in such cases our duty is to 
retry the issues of fact de novo on the record and 
reach an independent conclusion as to what findings 
of fact are required under the pleadings and all the 
evidence without reference to those reached by the 
trial court, except, however, that where the credi- 
bility of evidence is in conflict, we must give weight 
to the fact that the trial court saw the witnesses and 
observed their demeanor while testifying. Neb. 
Rev. Stat. § 25-1925 (Reissue 1979); Hardt v. Short- 
Line Irr. Dist., 214 Neb. 612, 335 N.W.2d 292 (1983). 

All of the lands in controversy are located in 
Morrill County, Nebraska, at Section 21, Township 21 
North, Range 52 West, of the 6th P.M. Plaintiffs, Leo 
Stricker and Wilma Strmcker, are husband and wife, 
and own the southeast quarter of the aforesaid sec- 
tion. Defendants all have an interest in the quarter 
section immediately north of the Stricker quarter, 
that is, the northeast quarter of the aforesaid sec- 
tion. 

Defendant Paulina Knaub owns the west half of 
the northeast quarter, hereinafter called the Knaub 
80. Her husband, Alex Knaub, manages the land 
and is also a defendant. Defendant Marie Schmunk 
is the owner of the east half of that northeast quar- 
ter, hereinafter called the Schmunk 80. Her hus- 
band, Jake Schmunk, who has died and is a party 
herein by his wife as the personal representative of 
his estate, also had an interest in the Schmunk 80. 
Defendants Randy Meter and Reinhold Meter lease 
and farm both the Knaub 80 and the Schmunk 80. 

The Schmunk 80 has been owned by the Schmunk 
family since 1923. The Knaub 80 has been farmed 
by the Schmunks since that same year, but owner- 
ship thereof was not acquired by David Schmunk, 
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the patriarch of the Schmunk survivors, until 1941. 
Defendants Paulina Knaub and Marie Schmunk are 
the daughter and daughter-in-law, respectively, of 
David Schmunk. 

Excess irrigation waters flow upon the Stricker 
land from two sources on defendants’ land. The 
lower half of the Schmunk 80 inclines to the south 
and is irrigated, primarily with water supplied by an 
irrigation district, by means of a lateral running 
east to west across that 80. Excess irrigation wa- 
ters collect at the end of the crop rows which border 
on the north boundary of the Stricker land. Prior to 
1973, excess irrigation waters from the Schmunk 80 
at times meandered south directly onto the grass- 
land in the northeast portion of the Stricker land. 
At other times the excess waters gathered at the end 
of the crop rows and flowed west on the Schmunk 80 
through the draw or swale on the Knaub 80 and 
thence down the draw onto the Stricker quarter. In 
1973 the Strickers placed this northeast portion of 
their section under cultivation. Thereafter, the ex- 
cess irrigation water from the Schmunk 80 crossed 
over their border and found its way through a 
shelterbelt on the Stricker farm into the draw. Such 
was the situation when this litigation was com- 
menced sometime prior to March 17, 1982, when the 
amended petition contained in the transcript was 
filed. 

The Knaub 80 presents a somewhat different situ- 
ation. Prior to the spring planting on that 80, a 
narrow, shallow ditch is dug down the center of that 
portion of the draw or swale, described above, to the 
point where the draw crosses onto the Stricker land. 
Crops are then planted in east-west rows across the 
draw and irrigated, with water supplied by the irri- 
gation district and wells, by means of north-south 
laterals running along the eastern and western 
borders of the Knaub 80. Excess irrigation waters 
gather in the ditch in the center of the draw and flow 
south down the draw and across the Stricker farm. 
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The crops planted across this draw have varied dur- 
ing the years. Beets, beans, and corn have been the 
most frequently planted crops. The irrigation tech- 
niques and amounts of water placed on the land like- 
wise have varied through the years, depending upon 
the crops planted and the rainfall. When corn is 
the crop, irrigation begins in early July and con- 
sists of 4 to 10 irrigations. If beans are planted, irri- 
gation begins earlier in the summer but is less fre- 
quent due to a shorter growing season. If beets are 
planted, irrigation usually begins in July and con- 
tinues until October when the irrigation district 
shuts off its supply of water. At times, when the 
crop is beets, irrigation continues with the use of 
well water after the irrigation district has discon- 
tinued supplying water. In addition to these vari- 
ations the last of two wells drilled to supply supple- 
mental irrigation water on the Knaub 80 was drilled 
some 6 or 7 years prior to the institution of this liti- 
gation. The relatively recent use of nitrate fertilizers 
also required more water than did the earlier phos- 
phate fertilizers. 

In 1981 the draw on the Stricker side was graded 
and planted to grass. This grassy waterway ex- 
tends on both sides of the center of the draw from 
the north border to the south border of the Stricker 
land. At this same time a center pivot irrigation 
system was installed. 

The center pivot crosses the grassy waterway dur- 
ing its sweeps. Cement paths were installed for the 
pivot to cross over the southern end of the water- 
way. River rock was placed in the pivot tower 
tracks crossing the northern end of the waterway. 
On several occasions the center pivot became stuck 
in the waterway which becomes soggy from the irri- 
gation waters running from the Schmunk 80 and 
Knaub 80. On several occasions the center pivot be- 
came stuck on the cropland after rains as well. 

After an unsuccessful effort by the Strickers to 
have the discharge of excess irrigation water onto 
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their land voluntarily stopped, this action followed. 
The defendants counterclaimed, praying that an 
easement appurtenant to the Knaub and Schmunk 
80s be quieted in the present owners, and for dam- 
ages arising from the restraining orders previously 
entered herein. : 

While this lawsuit is framed in legal theory as one 
for an injunction based upon a nuisance or contin- 
uing trespass, defended by the assertion of a pre- 
scriptive right, it is in essence a contest to deter- 
mine who will bear the cost of keeping the Strickers’ 
center pivot irrigation system functional. If an 
easement in favor of the defendants were found to 
exist, the Strickers would in all likelihood find it 
necessary to construct cement drives across the 
draw in which defendants’ waste, unused irrigation 
water flows. On the other hand, enjoining defend- 
ants from discharging such waters onto the Strick- 
ers’ land will likely make it necessary for defend- 
ants to construct a reuse pit to capture their excess 
irrigation water. 

Our analysis must begin with the general observa- 
tion that ‘‘we are bound by the rule that a pre- 
scriptive right is not looked upon with favor and, 
generally, must be proved by clear, convincing, and 
satisfactory evidence.’’ Biegert v. Dudgeon, 213 
Neb. 617, 620, 330 N.W.2d 897, 899 (1983). The party 
claiming a prescriptive easement must prove that 
his user was exclusive, adverse, under a claim of 
right, continuous and uninterrupted, and open and 
notorious for the full prescriptive period. Proof of 
the user must be such that the identity of the thing 
enjoyed may be determined. Kuhlmann v. Platte 
Valley Irr. Dist., 166 Neb. 493, 89 N.W.2d 768 (1958). 
As stated in Kuhlmann at 513, 89 N.W.2d at 781: “A 
claimed easement must be viewed from both ends of 
the prescriptive period. The nature and extent or 
scope of the user must from the beginning be clearly 
established. At the end of the period it must appear 
in retrospect that there has been no material change 
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or variance from the limits or course adopted or es- 
tablished at the beginning. A lesser user prevents a 
right to an easement and a greater user is of no im- 
portance until the full prescriptive period has 
elapsed from the initiation of the greater use. The 
law requires that the easement must be clearly de- 
finable and _ precisely measured.’’ See, also, 
Hagadone v. Dawson County Irr. Co., 136 Neb. 258, 
285 N.W. 600 (1939); Dunn v. Thomas, 69 Neb. 683, 96 
N.W. 142 (1903). We conclude the evidence fails to 
clearly, convincingly, and satisfactorily show all of 
the elements required to establish a prescriptive 
easement such as sought by defendants. 

As to the Schmunk 80, we are not convinced. the 
excess irrigation waters took any particular path to 
the Stricker land until 1973. Thus, whatever was en- 
joyed by defendants cannot be considered to have 
been clearly defined and precisely measured for the 
10-year period required by Neb. Rev. Stat. § 25-202 
(Reissue 1979). That being the case, we need con- 
sider nothing further with respect to that 80. 

As to the Knaub 80, the evidence conclusively es- 
tablishes that the dates of commencement and ter- 
mination of irrigation varied from year to year de- 
pending upon weather conditions, the types of crops 
grown, and the changes in defendants’ farming tech- 
nology and practices. The fact the last of two wells 
to supplement the water obtained from the irrigation 
district was drilled within the 6 or 7 years last pre- 
ceding this litigation makes clear that the amount of 
waste water discharged upon the Stricker land has 
been increasing. The volume of waste water dis- 
charged has varied from year to year. Consequent- 
ly, the nature and extent or scope of the user over 
any one 10-year period cannot be determined. Stated 
another way, the evidence fails to establish by the 
requisite quantum of evidence the lesser user en- 
joyed by defendants during any 10-year period. The 
rules articulated in Kuhlmann, supra, dictate the 
conclusion that no prescriptive easement to dis- 
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charge waste, unused irrigation waters onto the 
Stricker land has been proven with respect to the 
Knaub 80. 

The permanent injunction granted by the trial 
court conforms in all respects with the applicable 
rules of law and to our view of the evidence. 

AFFIRMED. 


RICHMAN GORDMAN STORES, INC., ET AL., APPELLEES, V. 
BOARD OF EQUALIZATION OF HALL CouNTy, NEBRASKA, 
AND RAYMOND HESSEL, ASSESSOR, HALL COUNTY, 
NEBRASKA, APPELLANTS. 

338 N.W.2d 761 


Filed September 30, 1983. No. 82-562. 


1. Taxation: Appeal and Error. In appeals from actions of the 
county board of equalization in determining the actual value of 
property, the burden is upon the taxpayer to show by clear and con- 
vincing evidence that the board’s determination as to actual value 
is TIC ORE SCE and invalid. 

The trial of an appeal from a county board of 

Sgnaiealol involving the valuation of real estate, both in District 

Court and the Supreme Court, is de novo as an equitable pro- 

peering: 


The presumption that a board of equalization has 
faithfully performed its official duties disappears when there is 
competent evidence on appeal to the contrary, and from that point 
on the reasonableness of the valuation fixed by the board of 
equalization becomes one of fact based upon evidence, unaided by 
presumption, with the burden of showing such value to be unrea- 
sonable resting upon the appellant on appeal from the action of the 
board. 


Appeal from the District Court for Hall County: 
RICHARD L. DEBACKER, Judge. Affirmed. 


Stephen L. Von Riesen, Hall County Attorney, and 
Kevin A. Brostrom, for appellants. 


Luebs, Dowding, Beltzer, Leininger, Smith & Bus- 
ick, for appellees. 
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KrivosHa, C.J., BOSLAUGH, WHITE, HASTINGS, 
CAPORALE, SHANAHAN, and GRANT, JJ. 


HASTINGS, J. 

Richman Gordman Stores, Inc., filed protests with 
the Board of Equalization of Hall County (board), 
complaining that the value of the plaintiff’s real es- 
tate, on which a retail department store was located, 
was in excess of the actual value of the property for 
the years 1979 and 1981. The protests were denied 
by the board and Richman Gordman appealed to the 
District Court. 

After the cases were consolidated in the District 
Court and trial was held, the court determined the 
property had an actual value of $1,200,000 for each of 
the years 1979 and 1981. The board has appealed to 
this court, assigning as error the finding that Rich- 
man Gordman sustained its burden of proving that 
the values determined by the board were arbitrary, 
unlawful, and discriminatory. 

The real estate involved here was approximately 
13 acres of property in Grand Island, Hall County, 
Nebraska, on which a retail department store was 
located. According to the trial court record, in 1975 ° 
and 1976 Western Appraisals and Surveys reap- 
praised all real property in Hall County, using the 
Nebraska cost valuation manual. This was a 
manual which the state Tax Commissioner’s office 
mandated be used in 1975 or 1976 but which both an 
appraiser employed by Hall County and one retained 
by the plaintiff described as ‘‘very confusing,’’ and 
‘‘a very poor manual.’’ Values used in this ap- 
praisal were first relied upon in the 1977 assessment. 
The plaintiff’s property was valued at $1,723,110 for 
the year 1977, and for 1979 the initial actual value of 
the property was also $1,723,110. 

However, the State Board of Equalization and As- 
sessment ordered an increase of 23.14 percent for 
this type of property to increase the total actual 
value to $2,121,830 for assessment purposes in 1979. 
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In the year 1980 the board reduced the actual value 
of the property in question by $185,640, to $1,936,190, 
to adjust for an error in the establishment of the 
‘“‘finishing’’ cost. The 1980 tax protest is not part of 
this appeal. 

For the year 1981 the total actual value assessed 
for tax purposes was $1,936,190. The assessor and 
the board of equalization relied upon the 1977 ap- 
praisal for the valuation and assessment of Richman 
Gordman’'s property for 1979. 

This court is governed by consistent guidelines in 
legal matters such as this. In appeals from actions 
of the county board of equalization in determining 
the actual value of property, the burden is upon the 
taxpayer to show by clear and convincing evidence 
that the board’s determination as to actual value is 
incorrect and invalid. Spencer Holiday House v. 
County Bd. of Equal., ante p. 194, 337 N.W.2d 759 
(1983). 

The trial of an appeal from a county board of 
equalization involving the valuation of real estate, 
both in District Court and the Supreme Court, is de 
novo as an equitable proceeding. There is a pre- 
sumption that a board of equalization has faithfully 
performed its official duties in making an assess- 
ment and has acted upon sufficient competent evi- 
dence to justify its action, which presumption re- 
mains until there is competent evidence to the con- 
trary. Such presumption disappears when there is 
competent evidence on appeal to the contrary, and 
from that point on the reasonableness of the valu- 
ation fixed by the board of equalization becomes one 
of fact based upon the evidence, with the burden of 
showing such valuation to be unreasonable resting 
upon the appellant on appeal from the action of the 
board. Hastings Building Co. v. Board of Equal- 
ization, 212 Neb. 847, 326 N.W.2d 670 (1982). 

In the present case there is more than ample evi- 
dence to rebut the presumption of correctness of the 
assessed valuation by the board. Besides testimony 
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concerning the 1980 adjustment for ‘‘finishing”’ 
costs, the record also contained the testimony of 
Michael J. Mullen, an expert who testified on behalf 
of both the board and Richman Gordman, that fur- 
ther errors in the identification of materials used in 
construction were found when the parking lot and 
structural steel were improperly classified. These 
errors were more than mere errors of judgment, 
and as such the reasonableness of the valuation 
fixed by the board becomes a question of fact based 
upon the evidence. 

The record indicates the actual value of the plain- 
tiff’s property for 1979 was quite different than the 
value listed on the assessment record for Hall 
County. The highest valuation placed upon the 
property after adjusting for obvious errors in the 
identification of materials used in construction was 
$1,421,386. This valuation figure was offered by Mr. 
Mullen, who testified for both parties. The lowest 
valuation placed on the property was by Richman 
Gordman’s expert, J. G. Strawn, who found it to be 
$1,100,000. 

Mr. Strawn testified that he used a cost approach, 
an income approach, and a market approach, and 
that after considering all factors he determined the 
actual value of the property for 1979 and 1981 was 
$1,100,000. Strawn’s testimony on direct examina- 
tion established that he was quite knowledgeable 
about valuing retail stores in the Midwest. He 
utilized the Marshall-Swift manual in making his ap- 
praisal, which, according to his testimony, the State 
of Nebraska has required county assessors to use 
since either 1980 or 1981. 

In view of the entire record it is clear that the 1977 
appraisal by Western Appraisals and Surveys con- 
tained numerous errors. In comparison, the record 
created by Richman Gordman’s expert contained 
detailed, competent evidence to support the deter- 
mination of the actual value of the property. The 
record in this case clearly rebuts the presumption 
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of correctness of the assessed valuation, and estab- 
lishes that the valuation of plaintiff’s property for 
the years 1979 and 1981 was made arbitrarily and ca- 
priciously. From a de novo review of the record, we 
conclude that the actual value of the property in 
question for the years 1979 and 1981 was $1,200,000. 
The judgment of the District Court was correct 
and is affirmed. 
AFFIRMED, 


IN RE INTEREST OF M., CHILDREN UNDER 18 YEARS 
OF AGE. 
STATE OF NEBRASKA, APPELLEE, V. C.M., APPELLANT. 
338 N.W.2d 764 


Filed September 30, 1983. No. 82-787. 


1. Parental Rights. An order terminating parental rights must be 
based upon clear and convincing evidence. 

. The right of parents to maintain custody of their child is a 

natural right, subject only to the paramount interests which the 

public has in the protection of the rights of a child. 

Parental rights cannot be terminated simply because oth- 

ers may be in a position to be better providers for the children. 

Termination of parental rights should indeed be a last re- 

sort, and should be implemented only when no other reasonable al- 

ternative exists. 

When naturai parents cannot rehabilitate themselves 
within a reasonable time, the best interests of the child or children 
require that a final disposition be made without delay. 

6. _.. Where there are reasonable grounds to believe that the 
conditions giving rise to the parent’s inability to care for her chil- 
dren will continue for a prolonged and indeterminate period, the pa- 
rental rights may be terminated when such action is in the best in- 
terests of the children. 

7. Rules of Evidence: Witnesses: Hearsay. Where the party 
against whom a statement is offered is present, hears the state- 
ment being made, and makes no objection, the trial court may con- 
sider such evidence as an exception to the hearsay rule. 

8. Motions for Continuance. A motion for continuance is addressed to 
the sound discretion of the court, and in the absence of a showing of 
an abuse of discretion, a ruling on a motion for a continuance will 
not be disturbed on appeal. 
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Appeal from the Separate Juvenile Court of Lan- 
caster County. Affirmed. 


Dennis R. Keefe, Lancaster County Public De- 
fender, and Mariclare Thomas, for appellant. 


Michael G. Heavican, Lancaster County Attorney, 
and Mary L. Thramer, for appellee. 


Paul Conley, guardian ad litem. 


KrivosHa, C.J.,  BOSLAUGH, WHITE, HASTINGS, 
CAPORALE, SHANAHAN, and GRANT, JJ. 


KRivosHa, C.J. 

This is an appeal from a judgment entered by the 
separate juvenile court of Lancaster County, Ne- 
braska, terminating parental rights to two children. 
In an effort to protect the children we will refer to 
the parties by their initials rather than their names. 
The appellant in this case, the mother, will be re- 
ferred to as ‘‘C.M.’’ C.M. and her estranged spouse, 
F.M., are the parents of two minor children. The 
older child, J.A.M., was born August 19, 1980, and 
the younger child, B.L.A.M., was born August 31, 
1981. The record in this case discloses a continuous 
struggle by the separate juvenile court to effect a 
reasonable solution, short of termination of parental 
rights. However, that effort, unfortunately, was 
without success. From the record, we are left with 
no other choice than to affirm. 

On October 24, 1980, a petition was filed by the 
State of Nebraska in the interest of J.A.M. The peti- 
tion alleged that J.A.M. was a child as defined by 
Neb. Rev. Stat. § 43-202(1) and (2) (Reissue 1978). 
Hearings on the petition were held on November 18 
and December 3, 1980. On December 3, 1980, C.M. 
and her husband, in open court, admitted the allega- 
tions of the petition. The court found the allegations 
of the petition to be true and set forth its specific 
findings in a court order entered December 3, 1980. 
The court specifically found that J.A.M. was a child 
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as defined by § 438-202, and committed the temporary 
legal custody of the child to the Lancaster County 
Division of Public Welfare, with physical placement 
in the parents’ home subject to certain conditions 
imposed by the court. 

A further dispositional hearing on the petition was 
held by the separate juvenile court on December 18, 
1980. As a result of that hearing, the court con- 
tinued the legal custody of J.A.M. with the Lancas- 
ter County Division of Public Welfare and physical 
custody with the parents. On December 24, 1980, the 
Lancaster County Division of Public Welfare peti- 
tioned the court for a review of its order entered on 
December 18, 1980. The court specifically found 
that the child had been removed from the parental 
home with the consent of C.M. and her spouse and 
was placed in foster care. Further, the court spe- 
cifically found that C.M. had subsequently reversed 
her position and requested that the child be returned 
to her care. The court held that J.A.M. should re- 
main in foster care until a further hearing could be 
held on the disposition in the case. 

On December 30, 1980, the separate juvenile court 
made specific findings as to the continued neglect of 
J.A.M. by C.M. and her spouse. The child was 
found to have sustained a burn on her left ankle, a 
burn on her right ankle, a burn on her cheek, and a 
bruise on her abdomen. The court also found that 
the parents of the child were experiencing severe 
marital problems and that the unstable home caused 
the child to be neglected. The court therefore en- 
tered an order placing legal and physical custody of 
J.A.M. with the Lancaster County Division of: Public 
Welfare. The court further directed the parents to 
correct the conditions of neglect and to submit to the 
court a plan which was to include involvement in pa- 
rental counseling and parent training. 

On January 13, 1981, the court reviewed its prior 
order. The court directed that the legal custody of 
the minor child continue with the Lancaster County 
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Division of Public Welfare, and authorized child 
placement with the parents when conditions of ne- 
glect were remedied. The court further directed 
that the parents be involved in therapy counseling 
sessions with a child psychologist and to continue to 
maintain the marriage stability. 

On April 17, 1981, the court held a further review of 
its earlier dispositional order. The court found that 
the conditions of neglect had not been corrected and 
that the child should remain in the legal and physi- 
cal custody of the Lancaster County Division of Pub- 
lic Welfare. The court specifically set out a plan 
and conditions that had to be met by the parents 
prior to the child being returned to their care. 

Following a hearing on May 21, 1981, the trial 
court found that conditions had sufficiently im- 
proved so that the minor child could be returned, 
subject to supervision, to her parents’ home. How- 
ever, on July 6, 1981, the State filed a notification of 
emergency removal of the child from the parental 
placement, and requested a review hearing to be 
held on whether the child should be returned to the 
parental home. On July 13, 1981, the court held such 
a hearing. The court directed that the legal custody 
of the child remain with the Lancaster County Divi- 
sion of Public Welfare but that the physical care of 
the child should be returned immediately to the par- 
ents, subject to conditions set forth in its order dated 
May 21, 1981. Further, the court ordered that the 
parents not argue in front of the child and that the 
child be enrolled in a day care program. 

On September 24, 1981, the State advised the court 
that J.A.M. had again been taken into protective 
custody after being hospitalized with severe diaper 
rash. A supplemental petition was filed the next 
day alleging that both J.A.M. and her younger 
sister, B.L.A.M., were children as defined by 
§ 43-202(2) and requesting the court hold a hearing 
and enter an appropriate order. On September 30, 
1981, C.M. entered a denial to the supplemental peti- 


IN RE INTEREST OF M. 387 
Cite as 215 Neb. 383 

tion. The trial court found that B.L.A.M. was not in 
immediate danger if she should remain with her 
parents, provided her parents would permit person- 
nel from Child Protective Services, the homemaker 
and parent aide, as well as the public health nurse, 
to visit the child at any time. The parents were 
agreeable to that condition and B.L.A.M. was re- 
turned to the parents. The older child, J.A.M., how- 
ever, continued in foster care placement. 

On October 12, 1981, a hearing was held on the sup- 
plemental petition. The juvenile court found that 
the allegations of the supplemental petition were 
true, and directed that both children be placed in 
foster care because C.M.’s husband was incarcer- 
ated in the city jail and that on the night preceding 
the October 12 hearing C.M. had stayed out all night 
in her car with B.L.A.M. The court specifically de- 
termined that the lack of care by C.M. and her 
spouse showed that it would be unsafe for the chil- 
dren to remain with their mother. A further disposi- 
tional hearing was held on the supplemental petition 
on October 20, 1981. The court continued the tem- 
porary legal and physical custody of both children 
with the Lancaster County Division of Public Wel- 
fare for care and placement in a foster home. The 
court further directed that the parents correct the 
conditions of neglect, obtain mental status evalu- 
ations, participate in the Parent and Children To- 
gether program, and demonstrate the ability to 
budget their money and provide for the necessaries 
of life for their children and for themselves. 

Between November 6, 1981, and January 15, 1982, 
the court granted several opportunities to C.M. to 
have one or both of the children with her upon meet- 
ing certain conditions, including having adequate 
food on hand. These conditions were not met and 
the visitations did not occur. Further hearings were 
held, and each time the court made every reason- 
able effort to grant the parents rights of visitation, 
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subject to their meeting reasonable conditions. Few, 
if any, of the conditions were met. 

On May 13, 1982, the State filed a second supple- 
mental petition. Trial was held on the second sup- 
plemental petition on September 20 and 21, and Oc- 
tober 12 and 14, 1982. On September 20, 1982, the 
father voluntarily relinquished his parental rights 
and did not participate any further in the court pro- 
ceedings. On November 2, 1982, the separate juve- 
nile court of Lancaster County, Nebraska, entered 
an order adjudicating the children as being ne- 
glected children as defined by § 43-202(2), and ter- 
minated the parental rights of C.M. The children 
were committed to the legal custody of the state De-. 
partment of Public Welfare for adoption. 

C.M. has now appealed, maintaining that the trial 
court erred in terminating her parental rights, be- 
cause (1) the evidence did not clearly and convinc- 
ingly support the termination of parental rights; (2) 
it was not in the best interests of the children that 
the parental rights be terminated; (3) the trial court 
considered hearsay evidence in terminating C.M.’s 
parental rights; and (4) the trial court erred in not 
granting a continuance to permit C.M. to produce a 
witness in surrebuttal. 

AS always, the law in cases of this nature is clear; 
only the application of the facts is in dispute. With 
regard to the law, we have said that an order termi- 
nating parental rights must be based upon clear and 
convincing evidence. See In re Interest of Hill, 207 
Neb. 233, 298 N.W.2d 143 (1980). Further, we have 
said that the right of parents to maintain custody of 
their child is a natural right, subject only to the 
paramount interests which the public has in the pro- 
tection of the rights of a child. See In re Interest of 
Hitt, 209 Neb. 900, 312 N.W.2d 297 (1981). Parental 
rights cannot be terminated simply because others 
may be in a position to be better providers for the 
children. In re Interest of D., 209 Neb. 529, 308 
N.W.2d 729 (1981). And, finally, we have observed 
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that termination of parental rights should indeed be 
a last resort, and should be implemented only when 
no other reasonable alternative exists. In re Inter- 
est of Brungaradt, 211 Neb. 519, 319 N.W.2d 109 (1982). 
However, we further observed in In re Interest of 
Brungardt, supra at 527, 319 N.W.2d at 114, that 
‘‘‘when natural parents cannot rehabilitate them- 
selves within a reasonable time . . . the best inter- 
ests of the child or children require that a final dis- 
position be made without delay.’ ” 

Little purpose would be served in detailing all of 
the evidence in this case. Suffice it to say that the 
trial court was more than patient and afforded C.M. 
every reasonable opportunity to rehabilitate herself 
and to provide her children with a minimal home. 
She simply was unable to accomplish that objective. - 
The evidence is replete with instances of child 
abuse, both physically and emotionally. C.M. simply 
failed to display any understanding of the role of a 
mother and what was required of her in raising 
these children. She did not provide them with ade- 
quate food; she could not keep them clean; she could 
not generally care for them. In short, the record 
overwhelmingly establishes by clear and convincing 
evidence that the best interests of the children de- 
manded the action taken by the trial court. We 
have observed before that where there are reason- 
able grounds to believe that the conditions giving 
rise to the parent’s inability to care for her children 
will continue for a prolonged and indeterminate peri- 
od, the parental rights may be terminated when such 
action is in the best interests of the children. See In 
re Interest of Wanek, 212 Neb. 394, 322 N.W.2d 803 
(1982). Termination in this case was the last resort 
and the only alternative available to the court. 
C.M.’s contention that that determination was not 
based on clear and convincing evidence is simply 
without merit and must be overruled. 

Likewise, C.M.’s claim that the trial court erred in 
admitting hearsay evidence is without merit. Spe- 
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cifically, the evidence objected to by C.M. was testi- 
mony given by a rebuttal witness. The witness at- 
tributed a statement to C.M.’s husband to the effect 
that he and C.M. were back together again. C.M. 
had claimed that all of her problems with the chil- 
dren stemmed from her relationship with her hus- 
band and that now that they were no longer together 
she could take care of the children. The statement 
in question was made on October 5, 1982, after the 
husband had supposedly filed for a divorce. The 
statement was made to the witness in the presence 
of C.M., who agreed, at the time, stating, ‘‘Every- 
thing is going perfect.’’ The witness further ob- 
served that the husband had his arm around C.M., 
and the witness described C.M. as ‘‘snuggled up”’ 
against him. On surrebuttal C.M. denied that her 
husband had made such a statement and that she 
had agreed to it. Nevertheless, the testimony was 
proper for the trial court to consider. Specifically, 
Neb. Rev. Stat. § 27-801(4) (Reissue 1979) provides in 
part: ‘‘A statement is not hearsay if: ...(b) The 
statement is offered against a party andis... (ii) a 
statement of which he has manifested his adoption 
or belief in its truth.’’ Where the party against 
whom a statement is offered is present, hears the 
statement being made, and makes no objection, the 
‘trial court may consider such evidence as an excep- 
tion to the hearsay rule. See, Naples v. United 
States, 344 F.2d 508 (D.C. Cir. 1964); United States v. 
Fortes, 619 F.2d 108 (1st Cir. 1980). This assignment 
is likewise without merit. 

The last error raised by C.M. requiring our atten- 
tion is that the trial court erred in not granting a 
continuance so as to permit her to call a surrebuttal 
witness. That assignment is likewise without merit. 
A motion for continuance is addressed to the sound 
discretion of the court, and in the absence of a 
showing of an abuse of discretion, a ruling on a mo- 
tion for a continuance will not be disturbed on ap- 
peal. See Vicek v. Sutton, 201 Neb. 555, 270 N.W.2d 
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906 (1978). C.M. wished to call her husband to deny 
that he had made the statement in the presence of 
the earlier witness. There is no showing in the rec- 
ord that if the spouse had been called he would in 
fact have denied the statement. There is simply no 
showing of an abuse of discretion in this case which 
would justify our reversing the action of the trial 
court. 

For these reasons, therefore, the judgment of the 
trial court terminating the parental rights is af- 


firmed. 
AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, V. MARY J. JOHNSON, 
APPELLANT. 
338 N.W.2d 769 


Filed September 30, 1983. No. 82-793. 


1. Expert Witnesses. Expert testimony should not be received if it 
appears the witness is not in possession of such facts as will enable 
him to express a reasonably accurate conclusion as distinguished 
from a mere guess or conjecture. The witness should not be al- 
lowed to express an opinion on an inadequate basis or in respect to 
facts not disclosed to the jury. 

Where the opinion testimony of an expert witness does not 

have a sound and reasonable basis, it should be stricken. 


Appeal from the District Court for Lancaster 


County: SAMUEL VAN PELT, Judge. Reversed and 
remanded with directions to dismiss. 


Dennis R. Keefe, Lancaster County Public De- 
fender, and Dorothy A. Walker, for appellant. 


Norman Langemach, Jr., City Prosecutor, and 
Patrick A. Campbell, for appellee. 


Krivosua, C.J., BOSLAUGH, WHITE, HASTINGS, 
CAPORALE, and SHANAHAN, JJ., and GRant, D.J. 


PER CURIAM. 
On May 20, 1982, the appellant, Mary J. Johnson, 
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was found guilty in the municipal court of the city of 
Lincoln, Nebraska, on two counts. The first count 
was operating a motor vehicle while under the influ- 
ence of alcoholic liquors, contrary to Lincoln Munici- 
pal Code § 10.52.020. The second count was refusing 
to submit to a chemical test for the determination of 
alcoholic content of her body fluid, contrary to the 
provisions of Lincoln Municipal Code § 10.52.025. 
Johnson was fined $100 on each of the counts and or- 
dered not to drive a motor vehicle for a period of 6 
months. On appeal to the District Court for Lancas- 
ter County, Nebraska, the conviction on count II was 
reversed and dismissed, because of a crack in the 
tube used for taking the breath sample, and is not 
before us for consideration. The conviction on count 
I was, however, affirmed, and Johnson appealed to 
this court. She maintains, in essence, that her con- 
viction of operating a motor vehicle while under the 
influence of alcohol should be reversed and dis- 
missed because the evidence was insufficient to sup- 
port a conviction. She further argues that the mu- 
nicipal court abused its discretion in sentencing her 
to pay a fine of $100 and suspending her driving 
privileges for a period of 6 months rather than 
placing her on probation. We have reviewed the 
record and find that the decision of the District 
Court for Lancaster County, Nebraska, affirming 
the action of the municipal court of the city of Lin- 
coln, Nebraska, on count I must be reversed and the 
cause dismissed. 

The evidence discloses that on March 11, 1982, 
Johnson was observed by a member of the Lincoln 
Police Department operating a motor vehicle, ap- 
parently without proper registration. The car did 
not properly display either a license plate or an in- 
transit sticker. There was no evidence of any er- 
ratic or unusual driving, and but for the improper 
registration, the vehicle would not have been 
stopped. The officer stopped Johnson’s vehicle and 
asked her for her operator’s license and proof of car 
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ownership. She could produce neither. The officer 
testified that during this initial contact he observed 
her eyes to be watery, and detected the smell of al- 
cohol on her breath. The officer then asked Johnson 
to walk back to the police car. He described her 
walk as ‘‘slow and deliberate.’’ Johnson was placed 
in the rear seat of the police car and questioned con- 
cerning her identity. She accused the officers of 
picking on her and began yelling at the officers. The 
testifying officer stated that he continued to smell 
alcohol on her breath. She was arrested and 
charged with driving while intoxicated in violation 
of § 10.52.020 and transported to the county-city jail 
in the city of Lincoln, Nebraska. 

At trial, over objection, the officer was permitted 
to express his opinion as to whether Johnson was in- 
toxicated. Johnson objected on the grounds that the 
opinion lacked sufficient foundation and was not sup- 
ported by the evidence. The State argues that there 
was sufficient evidence to establish that the officer 
had observed intoxicated persons on a number of oc- 
casions and, further, had had an opportunity to 
observe Johnson, thereby qualifying the officer to 
render an opinion concerning whether Johnson was 
intoxicated. Whether one considers the officer an 
expert or a lay witness does not change the result in 
this case. Clearly, if the officer qualified as an ex- 
pert, as we believe he did in this case, he would have 
been entitled to render an opinion concerning John- 
son’s state of intoxication, and, unless otherwise or- 
dered by the court, could render such opinion even 
without first giving the underlying basis for that 
opinion. See Neb. Rev. Stat. § 27-703 (Reissue 1979). 
Furthermore, if the officer was considered a non- 
expert in this particular area, he could, neverthe- 
less, render an opinion regarding Johnson’s condi- 
tion, provided he first detailed the facts upon which 
his opinion was based. See, Neb. Rev. Stat. § 27-701 
(Reissue 1979); State v. Lewis, 177 Neb. 173, 128 
N.W.2d 610 (1964); Pierce v. State, 173 Neb. 319, 113 
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N.W.2d 333 (1962). However, these rules do not per- 
mit either an expert or a lay witness to render an 
opinion based upon obvious speculation or conjec- 
ture. See Northern Nat. Gas Co. v. Beech Aircraft 
Corp., 202 Neb. 300, 275 N.W.2d 77 (1979). 

With regard to a lay witness, Neb. Rev. Stat. 
§ 27-701 (Reissue 1979) specifically provides that the 
nonexpert’s opinions or inferences must be limited to 
those opinions or inferences ‘‘which are (a) rationally 
based on the perception of the witness and (b) help- 
ful to a clear understanding of his testimony or the 
determination of a fact in issue.’’ (Emphasis sup- 
plied.) And with regard to the expert witness, we 
have said: ‘‘Expert testimony should not be re- 
ceived if it appears the witness is not in possession 
of such facts as will enable him to express a reason- 
ably accurate conclusion as distinguished from a 
mere guess or conjecture. The witness should not 
be allowed to express an opinion on an inadequate 
basis or in respect to facts not disclosed to the jury. 
(Citations omitted.] Where the opinion testimony of 
an expert witness does not have a sound and reason- 
able basis it should be stricken.’’ Clearwater Corp. 
v. City of Lincoln, 202 Neb. 796, 804, 277 N.W.2d 236, 
‘241 (1979). 

An examination of the record in this case discloses 
that on either basis the trial court should not have 
accepted the opinion of the officer. There is no testi- 
mony to indicate that Johnson was under the influ- 
ence of alcohol, if at all, to such an extent that she 
lost to an appreciable degree the normal control of 
her bodily and mental faculties, as we require for es- 
tablishing that one is ‘‘intoxicated.’’ See, Hoffman 
v. State, 162 Neb. 806, 77 N.W.2d 592 (1956); Uldrich 
v. State, 162 Neb. 746, 77 N.W.2d 305 (1956); Shana- 
han v. State, 162 Neb. 676, 77 N.W.2d 234 (1956). The 
officer simply testified that he smelled alcohol on 
Johnson’s breath. The evidence shows that Johnson 
had been drinking some 5 hours earlier. He further 
testified that Johnson had watery eyes. She testi- 


x 


STATE v. WENZEL 395 
Cite as 215 Neb. 395 


fied she had been crying. He further testified that 
she walked back to the police car in a slow and de- 
liberate manner. There is no indication that this 
was unusual for Johnson or indicated any impaired 
ability. There is no testimony that the officer at- 
tempted to conduct any field sobriety tests or that 
Johnson failed to pass such tests. Moreover, the 
evidence discloses that it was Johnson who called 
the officer’s attention to the fact that the device be- 
ing used by the officers to give her a breath test was 
defective, resulting in count II being dismissed. The 
mere odor of alcohol, standing alone, is not suffi- 
cient to justify either a lay witness or an expert ren- 
dering an opinion as to whether one is intoxicated in 
violation of law. For those reasons we believe that 
the trial court should have struck the conclusion of 
the officer. When that is done, there is simply no 
evidence in the record to support the conviction. The 
judgment, therefore, is reversed and the cause re- 
manded with directions to dismiss. 
REVERSED AND REMANDED WITH DIRECTIONS 
TO DISMISS. 


STATE OF NEBRASKA, APPELLEE, V. FRED T. WENZEL, 
APPELLANT. 
338 N.W.2d 772 


Filed September 30, 1983. No. 82-820. 


1. Constitutional Law: Municipal Ordinances. Courts will not pass 
on the constitutionality of a city ordinance unless it becomes neces- 
sary to do so. 

2. Appeal and Error. Questions presented on appeal but not neces- 
sary to a decision need not be determined. 

Appeal from the District Court for Lancaster 
County: SAMUEL VAN PELT, Judge. Affirmed. 


Herbert J. Friedman of Friedman Law Offices, 
for appellant. 
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Patrick A. Campbell, Assistant City Prosecutor, 
for appellee. 


KrivosHa, C.J., BOSLAUGH, WHITE, HASTINGS, 
CAPORALE, and SHANAHAN, JJ., and GRANT, D.J. 


Grant, D.J. 

Defendant was charged in the municipal court of 
Lincoln, Nebraska, with violating an ordinance of 
that city, which, as printed on the uniform citation 
and complaint issued to defendant, required that 
drivers not ‘‘{o]perate or be in actual physical con- 
trol of a motor vehicle while under the influence of 
alcoholic liquor or drugs or when he/she had ten 
hundredths of one per cent or more by weight of al- 
cohol in his/her body fluid as shown by chemical 
analysis of his/her blood, breath, or urine.’’ 

Defendant pleaded not guilty. After trial defend- 
ant was found guilty and sentenced to pay a $100 
fine, and had his operator’s license suspended for 6 
months. Defendant appealed to the District Court, 
where the judgment and sentence of the municipal 
court were affirmed. 

Defendant then filed his notice of appeal to this 
court in the following manner: ‘‘COMES NOW the 
defendant, Fred T. Wenzel, by and through his attor- 
ney of record, and gives notice of his intention to 
appeal to the Supreme Court of the State of Ne- 
braska, the sentence of $100 fine and revocation of 
his driver’s license and suspension of all driving 
privileges for a period of 6 months, handed down and 
entered by the court on the 10th day of November, 
1982 on a charge of first offense Driving While Under 
the Influence.’’ 

In his four assignments of error defendant alleges 
that the trial court erred, for various reasons, in re- 
ceiving into evidence the results of a breath test ad- 
ministered to defendant, and alleges that the appro- 
priate section of the Lincoln Municipal Code is un- 
constitutional in providing ‘‘that operating a motor 
vehicle with more than 0.10 of 1% blood alcohol 
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content is a criminal offense.’’ Brief for Appellant 
at 2. 

Interesting briefs were submitted dealing with 
those issues. The court notes, however, that defend- 
ant was charged under an ordinance setting out dif- 
ferent responsibilities for drivers: one must not op- 
erate a motor vehicle while ‘‘under the influence of 
alcoholic liquor, or of any drug’’ or while having 
“ten-hundredths of one percent . .. or more by 
weight of alcohol’’ in one’s body fluid. The ordi- 
nance seems to be modeled after Neb. Rev. Stat. 
§ 39-669.07 (Reissue 1978). In State v. Hilker, 210 
Neb. 810, 812, 317 N.W.2d 82, 83-84 (1982), we stated 
that § 39-669.07 ‘‘defines one offense which can be 
proved by any of three ways: (1) By proof that the 
defendant was in physical control of a motor vehicle 
while under the influence of alcoholic liquor; (2) By 
proof that the defendant was in physical control of a 
motor vehicle while under the influence of any drug; 
or (3) By proof that the defendant was in physical 
control of a motor vehicle while having ten- 
hundredths of one percent or more by weight of alco- 
hol in his or her body fluid.’’ 

The municipal court made a general finding of 
guilt. The District Court generally affirmed that 
finding. Defendant appealed to this court from his 
conviction and sentence ‘‘on a charge of first offense 
Driving While Under the Influence.”’ 

Without any regard to the breath test results, or 
the constitutionality of Lincoln Municipal Code 
§ 10.52.020, insofar as that ordinance provides that 
operating a motor vehicle with more than _ ten- 
hundredths of one percent blood alcohol content is 
an offense, there is ample uncontradicted evidence 
in the record as to defendant’s driving his auto- 
mobile, at the time and place charged, while under 
the influence of intoxicating liquor. Defendant does 
not challenge the sufficiency of that evidence. 

In that situation it would be inappropriate for this 
court to decide the matters presented in defend- 
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ant’s assignments of error. Courts will not pass on 
questions of constitutionality unless it becomes 
necessary to do so. State v. Austin, 209 Neb. 174, 306 
N.W.2d 861 (1981). Questions presented on appeal 
but not necessary to a decision need not be deter- 
mined. Laverty v. Cochran, 132 Neb. 118, 271 N.W. 
354 (1936). 

The judgment of the District Court, affirming the 
judgment and sentence of the municipal court, was 
correct. 

AFFIRMED. 


KANSAS-NEBRASKA NATURAL GAS COMPANY, INC., 
APPELLANT, V. SWANSON BROTHERS, APPELLEE. 
338 N.W.2d 774 


Filed September 30, 1983. No. 83-149. 


1. Contracts. A written contract expressed in unambiguous language 
is not subject to interpretation or construction, and the intention of 
the parties must be determined from its contents alone. 

A trial court is not free to rewrite a contract for the parties 

or speculate as to the terms of a contract which the parties have 

not seen fit to set vut or are contrary to the express terms of the 
contract. 


Appeal from the District Court for Rock County: 


Henry F.. REIMER, Judge. Reversed and remanded 
with directions. 


M. J. Bruckner and W. Scott Davis of Marti, 
Dalton, Bruckner, O’Gara & Keating, P.C., for ap- 
pellant. 


Swanson Brothers, pro se. 


KrivosHa, C.J., BoOSLAUGH, WHITE, HASTINGS, 
CAPORALE, SHANAHAN, and GRANT, JJ. 


PER CURIAM. 
This appeal began as an action in the small claims 
court for Rock County, Nebraska, by the Kansas- 


KANSAS-NEBRASKA NAT. GAS CO. v. SWANSON BROS. 399 
Cite as 215 Neb. 398 


Nebraska Natural Gas Company, Inc., against 
Swanson Brothers, a partnership, for the balance 
due pursuant to a written gas sales agreement. In 
July 1974 the appellee, Swanson Brothers, by one of 
the partners, B. Duane Swanson, entered into a writ- 
ten agreement with the appellant, Kansas-Nebraska 
Natural Gas Company, in which the appellee agreed 
to pay Kansas-Nebraska a minimum payment of 
$500 per year for natural gas service for grain 
drying. The contract was to continue in force for 5 
years and from year to year thereafter until can- 
celed. Under the written contract, cancellation 
could be effected by either party by giving the other 
party 30 days’ written notice. The written contract 
states: ‘‘7. This contract shall be effective as of 
July 31, 1974, and shall continue in force and effect 
for a period of five (5) years from the above date 
and thereafter from year to year until canceled. 
Such cancellation may be given by either party by 
giving the other party thirty (30) days written no- 
tice.”’ 

The small claims court for Rock County entered 
judgment for the appellee and against the appellant. 
The Kansas-Nebraska Natural Gas Company, Inc., 
perfected its appeal to the District Court. 

At trial in the District Court Swanson Brothers ad- 
mitted the execution of the contract but asserted 
that in the early spring of 1981, at the time sale of 
the property was made to another, oral notice of 
cancellation was given to a representative of the 
Kansas-Nebraska Natural Gas Company. The trial 
court, without assigning reasons therefor, found that 
the oral notice was effective and denied recovery. 
The amount alleged to be due for 1981 was $458.90, 
and for 1982 the amount was $94.52. The sum of 
$458.90 represented the difference between the ac- 
tual billings to the premises in 1981 of $41.10 sub- 
tracted from the guaranteed minimum of $500, and 
the $94.52 was the amount of the guarantee prorated 
to February 8, 1982, on which date actual written no- 
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tice of the termination was received by the natural 
gas company from one of the partners. It is uncon- 
tradicted in the evidence that the cancellation notice 
in accordance with the contract was not received un- 
til February 8, 1982, and we are unable to conclude 
on what basis the trial court felt free in suggesting 
that a notice not conforming with the express re- 
quirement of the contract was sufficient to afford 
cancellation. We have previously said on a number 
of occasions that a written contract expressed in un- 
ambiguous language is not subject to interpretation 
or construction, and the intention of the parties must 
be determined from its contents alone, Clemens Mo- 
bile Homes, Inc. v. Anderson, 206 Neb. 58, 291 
N.W.2d 238 (1980), and that a trial court is not free to 
rewrite a contract for the parties or speculate as to 
the terms of a contract which the parties have not 
seen fit to set out or are contrary to the express 
terms of the contract, W. Wright, Inc. v. Korshoj 
Corp., 197 Neb. 692, 250 N.W.2d 894 (1977). 

The brief of appellee addresses itself to a theory of 
equitable estoppel, a theory that the appellant is 
equitably estopped from denying the effectiveness of 
the oral cancellation notice. The brief does not as- 
sert, nor do the facts in the bill of exceptions reveal, 
what detrimental reliance was placed on the so- 
called acceptance of the oral cancellation by Swan- 
son Brothers, nor is the evidence very conclusive as 
to whom precisely the alleged oral notice of cancel- 
lation was given. It is sufficient to say we find no 
basis whatever to apply any doctrine of equitable es- 
toppel. 

Since we are bound by the findings of fact which 
find support in the evidence, we therefore accept the 
fact that an oral cancellation was given. However, 
the trial court was not free to substitute its version 
of the contract for the express terms of the contract 
as written by the parties, nor do we find any reason 
why the express terms of the contract should not be 
enforced against the appellee herein. The trial 
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court was in error in so doing, and the judgment is 
reversed and the cause remanded to the trial court 
with directions to enter judgment as prayed for in 
the appellant’s petition. 

REVERSED AND REMANDED WITH DIRECTIONS. 


STATE OF NEBRASKA, APPELLEE, V. JERRY G. OHLER, 
APPELLANT. 
338 N.W.2d 776 


Filed September 30, 1983. No. 83-150. 


1. Post Conviction: Appeal and Error. A motion for post conviction 
relief can not be used as a substitute for an appeal or to secure a 
further review of issues already litigated. 

Once a motion for post conviction relief has been 

judicially determined, any subsequent motion for such relief from 

the same conviction and sentence may be dismissed unless the mo- 
tion affirmatively shows on its face that the basis relied upon for 
relief was not available at the time of the filing of the prior motion. 


Appeal from the District Court for York County: 
WiLtiamM H. Norton, Judge. Reversed and re- 
manded with directions. 


Robert B. Creager of Berry, Anderson, Creager & 
Wittstruck, for appellant. 


Paul L. Douglas, Attorney General, and Bernard 
L. Packett, for appellee. 


Krivosua, C.J., BOSLAUGH, WHITE, HASTINGS, 
CAPORALE, and SHANAHAN, JJ., and GRANT, D.J. 


BOSLAUGH, J. 

This is an appeal in a post conviction proceeding. 

At the original trial the defendant was convicted of 
possession of burglary tools and possession of stolen 
property. He was found to be an habitual criminal, 
was fined $500, and was sentenced to imprisonment 
for a term of 15 years. On his direct appeal to this 
court the defendant contended that the overruling 
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of his motion to suppress was error. We held that 
the defendant had consented to the warrantless 
search, and affirmed the judgment. State v. Ohler, 
208 Neb. 742, 305 N.W.2d 637 (1981), cert. denied 454 
U.S. 967, 102 S. Ct. 510, 70 L. Ed. 2d 383. 

The defendant then commenced a proceeding for 
post conviction relief under Neb. Rev. Stat. § 29-3001 
(Reissue 1979), alleging that the search had violated 
his constitutional rights, that his right to procedural 
due process was denied when the State was per- 
mitted to amend the information without a hearing, 
and that his right to a fair trial was prejudiced by 
violations of the court’s order to sequester the wit- 
nesses. Following a review of all the records and 
bill of exceptions, the trial court found that the de- 
fendant was not entitled to relief. 

The defendant was represented by Anthony Troia 
at trial, on the direct appeal, and in the trial court in 
the first post conviction proceeding. Shortly after 
the defendant had filed a notice of appeal, pro se, in 
the first post conviction proceeding, Troia’s motion 
for leave to withdraw was granted by this court and 
George Brugh was appointed as counsel. The de- 
fendant then filed a motion to dismiss the pending 
appeal, pro se, and the appeal was dismissed. 

On January 20, 1983, the defendant commenced 
the present proceeding, in which he alleged: ‘‘2. 
That during the course of the defendant’s trial, the 
defendant’s attorney failed to provide the defendant 
with effective assistance of counsel in the following 
particulars: 

“a. The defendant’s counsel refused to allow the 
defendant to testify in his own behalf, when under 
the circumstances, an attorney reasonably compe- 
tent in such matters, would have, or in the exercise 
of reasonable care should have, advised and allowed 
the defendant to testify in his own behalf. 

‘Db. The defendant’s counsel failed to object, and 
failed to make and [sic] adequate and proper record 
of the fact that during the course of the trial, wit- 
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nesses for the state discussed their trial testimony in 
violation of the sequestration order made by the 
court prior to trial. 

‘‘e. The defendant’s counsel failed to produce a 
witness for the defendant who was familiar with the 
implements alleged to be burglary tools, to testify 
that said tools would not or could not be used for 
burglary tools, despite the fact that counsel indi- 
cated such a witness would be produced for trial. 

‘‘d. The defendant’s counsel failed to effectively 
and properly cross examine the state’s witnesses 
with respect to the defendant’s motion to suppress 
evidence seized from a cardboard box, when such 
cross examination would have revealed material 
facts, relevant to the court’s decision on the motion 
to suppress, which would have resulted in the sup- 
pression of critical evidence. 

‘‘e. That defendant’s counsel failed to properly 
and timely object to the amendment of the informa- 
tion to allege that the defendant was a habitual 
criminal. 

‘‘f. The defendant’s counsel failed to properly in- 
vestigate the validity of prior convictions used by 
the state to enhance the defendant’s sentence under 
the Habitual Criminal Act, when such investigation 
would have revealed that the prior convictions were 
invalid. 

‘ge, That with respect to each of the above, the 
defendant was denied due process of law and effec- 
tive assistance of counsel as guaranteed by the 
Fifth, Sixth and Fourteenth Amendment to the 
United States Constitution, which prejudiced the de- 
fendant’s right to a fair trial, in that each, any or all 
of such omissions withheld from the jurys [sic] or 
courts [sic] consideration, relevant evidence which 
would have created a reasonable doubt where no 
such doubt may have existed without the benefit of 
such evidence. 

“3. That during the course of the appeal of de- 
fendant’s conviction, defendant’s attorney failed to 
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provide the defendant with effective assistance of 
counsel in the following particulars: 

‘‘a, The defendant’s counsel failed to raise as an 
issue on appeal, the sufficiency of the evidence to 
sustain the conviction when reasonable counsel, 
competent in such matters, would have, or in the ex- 
ercise of reasonable care should have, presented the 
_issue of the sufficiency of the evidence for review by 
the Supreme Court. 

“4. That during the course of the defendant’s 
previous motion for post-conviction relief, the de- 
fendant’s attorney failed to provide the defendant 
with effective assistance of counsel, including, but 
not limited to the following: 

“‘a. That counsel failed to properly draft and pre- 
pare the motion to set aside and vacate the convic- 
tion, consistent with the requests of the defendant, 
by failing to include in said motion, all grounds rea- 
sonably available to the defendant for potential post- 
conviction relief, including all the allegations con- 
tained in this petition. 

‘b. Failed to attend the defendant’s post- 
conviction hearing, and properly prepare and pre- 
sent to the Court all matters that should have been 
considered on the motion. 

‘5. That with respect to each of the above depri- 
vations of constitutional rights, such deprivations 
prejudiced the substantial rights of the defendant, 
and entitle the defendant to a hearing thereon, and 
for a determination of the issues with findings of fact 
and conclusions of law.”’ 

On January 26, 1983, the defendant moved to have 
Creager appointed as his counsel. That motion was 
overruled, the appointment of Brugh was recon- 
firmed, and the trial court denied post conviction 
relief without receiving any evidence and without a 
hearing on the motions. From that order the de- 
fendant has appealed. 

The defendant contends the District Court erred in 
failing to grant him a hearing or an opportunity to 
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present evidence in support of his request for post 
conviction relief. He argues that it was error for the 
trial court to fail to make findings of fact and conclu- 
sions of law with respect to his request for post con- 
viction relief. 

A motion for post conviction relief can not be used 
as a substitute for an appeal or to secure a further 
review of issues already litigated. State v. Free- 
man, 212 Neb. 278, 322 N.W.2d 437 (1982); State v. 
Meredith, 212 Neb. 109, 321 N.W.2d 456 (1982). Once 
a motion for post conviction relief has been ju- 
dicially determined, any subsequent motion for such 
relief from the same conviction and sentence may 
be dismissed unless the motion affirmatively shows 
on its face that the basis relied upon for relief was 
not available at the time of the filing of the prior mo- 
tion. State v. Newton, 202 Neb. 361, 275 N.W.2d 297 
(1979); State v. Haskett, 194 Neb. 523, 233 N.W.2d 782 
(1975). 

Under the standards set forth above, a defendant 
is entitled to bring a second proceeding for post con- 
viction relief only if the grounds relied upon did not 
exist at the time of the filing of the first motion. A 
review of the motion filed in the present case reveals 
that the only ground which was not capable of being 
raised at the time of the first hearing is the claim 
defendant’s counsel failed to provide effective as- 
sistance during the course of the first motion for 
post conviction relief. All other grounds can not be 
raised in a second post conviction motion. See Sims 
v. State, 295 N.W.2d 420 (Iowa 1980). 

The order overruling the defendant’s second mo- 
tion for post conviction relief filed January 20, 1983, 
is reversed and the cause remanded for further pro- 
ceedings in conformity with this opinion. 

REVERSED AND REMANDED WITH DIRECTIONS. 
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LAND PAVING Co., A NEBRASKA CORPORATION, 
APPELLANT, Vv, D. A. CONSTRUCTION COMPANY, INC., A 
NEBRASKA CORPORATION, APPELLEE. 

338 N.W.2d 779 


Filed September 30, 1983. No. 83-170. 


1. Prejudgment Interest. Prejudgment interest may be recovered on 
claims that are liquidated. 

A claim is liquidated if the evidence furnishes data which, 
if believed, make it possible to compute the amount with exact- 
ness, without reliance upon opinion or discretion. 

3. . Where a reasonable controversy exists as to the plaintiff's 
right to recover or as to the amount of such recovery, the claim is 
generally considered to be unliquidated and prejudgment interest 
is not allowed. 

Where the claim is otherwise liquidated, prejudgment in- 

terest should be denied only when the evidence shows there is a 

reasonable controversy as to the plaintiff's right to recover or as to 

the amount of such recovery. 


Appeal from the District Court for Douglas County: 
DonaLD J. HAmILTonN, Judge. Reversed and re- 
manded with directions. 


C. Robert Vote of Young & White, for appellant. 


Dennis E. Martin of Dwyer, O’Leary & Martin, 
P.C., for appellee. 


KRIVOSHA, C.J., BOSLAUGH, WHITE, HASTINGS, 
CAPORALE, SHANAHAN, and GRANT, JJ. 


PER CURIAM. 

The issue upon this appeal is whether the plaintiff 
was entitled to prejudgment interest. 

The action was brought to recover $8,329.68, the 
balance due the plaintiff on an express contract for 
paving a parking lot. There was no dispute about 
the amount due the plaintiff if the work was per- 
formed satisfactorily. 

The defendant’s answer alleged the work had not 
been substantially performed in a good and work- 
manlike manner. The defendant counterclaimed for 
damages in the amount of $25,749.50, an amount 
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alleged to be required to bring the work into compli- 
ance with the plans and specifications. 

After trial to the court, the court found that the 
plaintiff had substantially performed the contract 
and that the complaints of the defendant were 
minute when viewed with the overall performance of 
the plaintiff. The plaintiff recovered judgment in 
the amount of $8,329.68, together with costs and in- 
terest at the statutory rate from July 19, 1979. The 
defendant’s motion for new trial was overruled on 
February 3, 1983, but the trial court modified its 
judgment by deleting the award of prejudgment in- 
terest. The order recites that the modification was 
made to comply with Langel Chevrolet-Cadillac v. 
Midwest Bridge, 213 Neb. 283, 329 N.W.2d 97 (1983). 

We recently restated the applicable rules in 
Classen v. Becton, Dickinson & Co., 214 Neb. 543, 
545, 334 N.W.2d 644, 645 (1983), as follows: ‘‘The 
general rule is that prejudgment interest may be re- 
covered on claims that are liquidated. A claim is 
liquidated if the evidence furnishes data which, if 
believed, makes it possible to compute the amount 
with exactness, without reliance upon opinion or dis- 
cretion. First Data Resources, Inc. v. Omaha 
Steaks Int., Inc., 209 Neb. 327, 307 N.W.2d 790 (1981). 
Where a reasonable controversy exists as to the 
plaintiff’s right to recover or as to the amount of 
such recovery, the claim is generally considered to 
be unliquidated and prejudgment interest is not al- 
lowed. Langel Chevrolet-Cadillac v. Midwest 
Bridge, 213 Neb. 283, 329 N.W.2d 97 (1983).”’ 

In the present case the findings of fact by the trial 
court are not challenged, and no bill of exceptions 
has been filed in this court. The effect of the trial 
court’s findings were to determine that no reason- 
able controversy existed as to the plaintiff’s right to 
recover, or the amount of the recovery. The claim 
was liquidated and the plaintiff was entitled to pre- 
judgment interest as originally determined by the 
trial court in its judgment of December 22, 1982. 
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The order of February 3, 1983, did not vacate or set 
aside any of the findings made on December 22, 
1982, and was based upon an interpretation of the 
opinion in Langel Chevrolet-Cadillac v. Midwest 
Bridge, supra. 

In the Langel case, as distinguished from this 
case, the evidence showed that Langel was entitled 
to damages, which proof defeated Midwest’s claim 
for prejudgment interest. Where the claim is other- 
wise liquidated, prejudgment interest should be de- 
nied only when the evidence shows there is a reason- 
able controversy as to the plaintiff’s right to recover 
or as to the amount of such recovery. 

The judgment of the District Court is reversed and 
the cause remanded with directions to reinstate the 
judgment of December 22, 1982. 

REVERSED AND REMANDED WITH DIRECTIONS. 


STATE OF NEBRASKA, APPELLEE, V. SHARON L. KRUSE, 
APPELLANT. 
338 N.W.2d 781 


Filed September 30, 1983. No. 83-222. 


Appeal from the District Court for Madison County: 
RICHARD P. GARDEN, Judge. Affirmed as modified. 


Daniel A. Fullner of Moyer, Moyer, Egley & Full- 
ner, for appellant. 


Paul L. Douglas, Attorney General, and Sharon M. 
Lindgren, for appellee. 


KrRivosHa, C.J., BOSLAUGH, McCown, WHITE, 
HASTINGS, CAPORALE, and SHANAHAN, JJ. 


PER CURIAM. 

The defendant appeals as excessive a sentence of 
not less than 3 nor more than 5 years for what was 
described in the amended information as the May 6, 
1982, Class III felony offense of aiding and abetting 
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the delivery of marijuana. Included in the record in 
support of her claim that there exists a disparity in 
her sentence with that received by her coconspirator 
is the presentence investigation of her brother, Rob- 
ert Kruse. 

The defendant took the phone call in which a co- 
operating individual asked to buy some marijuana. 
She arranged with her brother to fill the order, and 
.the two of them made the delivery, with the brother 
receiving and taking all of the purchase price. The 
brother was also charged with two additional counts 
of delivery of a controlled substance which did not 
involve the defendant. 

The defendant is 38 years of age; the brother, 37 
years of age. The defendant has a record of ap- 
proximately 19 misdemeanors involving intoxica- 
tion, traffic, and larceny, and one felony conviction 
of second degree assault for which she was sen- 
tenced to a term of from 1 to 2 years in the Nebraska 
Center for Women at York. She was paroled, which 
parole was revoked, and she served the entire maxi- 
mum sentence. 

The brother’s record includes approximately: 30 
misdemeanors for traffic and alcohol offenses, and 
larceny. He has no felony convictions. 

Although the records of the two individuals sup- 
port some disparity in sentences, when considera- 
tion is given to the degree of involvement of the 
defendant and her coconspirator, the additional of- 
fense of which the coconspirator was convicted, and 
the prior records of the two, we believe that the sen- 
tence imposed upon the defendant was excessive as 
resulting from an abuse of discretion on the part of 
the trial court. State v. Komor, 213 Neb. 376, 329 
N.W.2d 120 (1983). 

The sentence of the District Court is modified to 
one of imprisonment of not less than 18 months nor 
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more than 3 years to the Department of Correctional 
Services. 
AFFIRMED AS MODIFIED. 
McCown, J., not participating. 


STATE OF NEBRASKA, APPELLEE, V. MICHAEL NIX, 
APPELLANT. 
338 N.W.2d 782 


Filed September 30, 1983. Nos. 83-371, 83-372. 


1. Sentences: Appeal and Error. Sentences within statutory limits 
will not be disturbed on appeal absent an abuse of discretion on the 
part of the sentencing judge. 

Where two or more defendants are convicted for 
the same offense and different penalties are inflicted, and it ap- 
pears from the evidence that the defendant receiving the least pun- 
ishment is at least equally guilty, it may be necessary for this court 
to examine the evidence to determine whether there were justi- 
fiable reasons for the distinctions and whether the higher sentence 
should be reduced. 


Appeal from the District Court for Lancaster 
County: DONALD E. EnpacotTr, Judge. Affirmed as 
modified. 


Peter K. Blakeslee, for appellant. 


Paul L. Douglas, Attorney General, and Mel Kam- 
merlohr, for appellee. 


KrRivosHa, C.J., BOSLAUGH, WHITE, HASTINGS, 
CAPORALE, SHANAHAN, and GRANT, JJ. 


CAPORALE, J. 

The only assignment of error for us to consider in 
this appeal is whether the sentence imposed upon 
the defendant, Michael Nix, was excessive. We find 
the sentence excessive, modify it, and affirm as 
modified. 

On February 4, 1983, Nix entered a plea of no con- 
test to three property-related offenses. Those of- 
fenses were two felony counts of theft by receiving 
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stolen property and one tnisdemeanor count of theft 
by receiving stolen property. Nix was sentenced to 
consecutive terms of not less than 1 nor more than 2 
years on each of the felony convictions, and to a 
term of 1 year on the misdemeanor conviction, to be 
served concurrently with the two other sentences. 

All of the convictions stem from a ‘‘sting’’ op- 
eration conducted by Lincoln police and the Ne- 
braska State Patrol. The law enforcement officers 
had set themselves up in a secondhand store in Lin- 
coln and let the word be circulated throughout the 
community that they were interested in buying prop- 
erty of all types. Word reached Nix and his partner 
in crime, James Knaff. Knaff and Nix on numerous 
occasions, prior to their eventual arrest, sold stolen 
property to the undercover officers. Knaff pled no 
contest to two counts of theft by receiving stolen: 
property and was placed on probation for 2 years. 

The rule of this court is that sentences within 
statutory limits will not be disturbed on appeal ab- 
sent an abuse of discretion on the part of the sen- 
tencing judge. State v. Beach, ante p. 213, 337 
N.W.2d 772 (1983). Nix concedes that the sentence 
he was given is within statutory limits, but argues 
that an abuse of discretion took place when he was 
not placed on probation as was his partner. 

In State v. Shonkwiler, 187 Neb. 747, 751, 194 
N.W.2d 172, 174 (1972), we stated: ‘‘At least as early 
as 1905, this court expressed its view that where two 
or more defendants are convicted for the same of- 
fense and different penalties are inflicted, and it ap- 
pears from the evidence that the defendant re- 
ceiving the least punishment is at least equally 
guilty, it may be necessary for this court to examine 
the evidence to determine whether there were justi- 
fiable reasons for the distinctions and whether the 
higher sentence should be reduced.’ See, also, 
State v. Kruse, ante p. 408, 338 N.W.2d 781 (1983); 
State v. Komor, 213 Neb. 376, 329 N.W.2d 120 (1983); 
State v. Javins, 199 Neb. 38, 255 N.W.2d 872 (1977); 
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State v. Burkhardt, 194 Neb. 265, 231 N.W.2d 354 
(1975). 

Here, it is clear from the factual recitation in the 
District Court upon Nix’s no contest pleas that Knaff 
and Nix were equally involved in these crimes. The 
fact that Knaff was allowed to plead to two charges 
and Nix to three is of no importance. Both were 
originally charged by information with at least twice 
as many crimes as they eventually pled to. 

A review of the reports of the presentence investi- 
gation indicates that both of these men have lengthy 
juvenile and adult records but no prior felony con- 
victions. The only significant difference in their 
past records indicates that Nix is somewhat less 
docile in his confrontations with police officers and 
has been convicted twice for assaults on police of- 
ficers. Knaff has been convicted once for hindering 
arrest. Both still live with a parent, and Nix con- 
tributes to the support of his mother from wages he 
earns from employment he has held since November 
of 1982. Knaff, at the time of being placed on proba- 
tion, was unemployed. 

Under the circumstances of this case we conclude 
that the disparity of sentences accorded these two 
men for the involvement in identical offenses is im- 
permissible and embodies an abuse of discretion. 

Accordingly, the sentence imposed by the Ne- 
braska Third Judicial District Court, Lancaster 
County, upon the defendant is modified to one of pro- 
bation for a period of 2 years under the same condi- 
tions as those imposed upon the coperpetrator Knaff. 

AFFIRMED AS MODIFIED. 
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ELDEN E.. EF RIEDEMAN, WIDOWER OF BETTY E. 
FRIEDEMAN, INDIVIDUALLY AND AS NEXT FRIEND OF 
Davip EARL F'RIEDEMAN AND DOREEN RAE 
FRIEDEMAN, APPELLEE, V. STATE OF NEBRASKA, 
BEATRICE DEVELOPMENTAL CENTER, APPELLANT. 
ELDEN E.. FRIEDEMAN, PERSONAL REPRESENTATIVE OF 
THE ESTATE OF BETTY E. FRIEDEMAN, DECEASED, 
APPELLEE, V. STATE OF NEBRASKA, BEATRICE 
DEVELOPMENTAL CENTER, APPELLANT. 

339 N.W.2d 67 


Filed October 7, 1983. Nos. 82-416, 82-417. 


1. Workmen’s Compensation: Appeal and Error. Findings of the 
Workmen’s Compensation Court on rehearing have the same force 
and effect as a jury verdict and, if supported by sufficient evi- 
dence, will not be disturbed on appeal unless clearly wrong. 

2. Workmen’s Compensation. The Workmen’s Compensation Act is 
to be construed liberally so that its beneficent purposes may not be 
thwarted by technical refinement of interpretation. Neb. Rev. 
Stat. §§ 48-101 et seq. (Reissue 1978). 

3. _._. The fact that an employee knew that he was inflicting upon 
himself a mortal wound will not, in all cases, constitute willful neg- 
ligence within the meaning of Neb. Rev. Stat. § 48-151(7) (Reissue 
1978). : 

4. Workmen’s Compensation: Evidence. Scientific testimony of 
factors that can override a person’s will, to the extent that even the 
knowledge of the consequences of the act of suicide do not prevent 
the act from taking place, are admissible to demonstrate that the 
act was not willful. 

While the act of suicide may be an independent in- 

tervening cause in some cases, it is certainly not so in those cases 

where the incontrovertible evidence shows that, without the injury, 
there would have been no suicide; that the suicide was merely an 
act intervening between the injury and the death and part of an un- 
broken chain of events from the injury to the death and not a cause 

Drees between the injury and death. 

A suicide note written by the decedent within 24 

hours of death is admissible as a declaration of present state-of- 

mind exception to the hearsay rule. 

: The Workmen’s Compensation Court may receive 

in evidence matters not properly admissible in other courts bound 

’ by the rules of evidence. 


Appeal from the Nebraska Workmen’s Compensa- 
tion Court. Affirmed. 
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Paul L. Douglas, Attorney General, and John R. 
Thompson, for appellant. 


Herbert J. Friedman of Friedman Law Offices, 
for appellee. 


KrivosHa, C.J., BOSLAUGH, WHITE, HASTINGS, 
CAPORALE, and SHANAHAN, JJ., and GRANT, D.J. 


WHITE, J. 

This is an appeal by the State of Nebraska from 
the decision of the three-judge Workmen’s Compen- 
sation Court which reversed a judgment of the 
single-judge court. The three-judge court deter- 
mined that the employee suffered a compensable in- 
jury and was totally disabled until her death by her 
own hand. In the companion case, submitted to- 
gether, the State appeals from the judgment of the 
compensation court, holding that the widower and 
next of kin were entitled to death benefits on account 
of decedent’s death, which the court held arose out 
of and in the course of her employment at the Be- 
atrice State Developmental Center, and that dece- 
dent was not ‘‘willfully negligent’’ in procuring her 
own death. 

The State assigns as error: (1) That the evi- 
dence does not support the finding that the decedent 
was temporarily totally disabled for a period of 
15444 weeks; (2) In failing to find that the dece- 
dent’s suicide was ‘‘willful negligence,’’ thus barring 
any recovery for death-related benefits; (3) In find- 
ing that the death of the decedent arose out of and in 
the course of her employment; and (4) In admitting 
into evidence a suicide note. We affirm. 

A detailed recitation of the facts is necessary. 
Betty E. Friedeman (hereafter decedent) was, on 
September 1, 1977, a married woman of 44 years of 
age and the mother of four children. On that day, 
while employed as an attendant at the Beatrice 
State Developmental Center, an institution for the 
housing, care, and training of the mentally retarded, 
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she suffered an injury to her lower back while at- 
tempting to restrain a patient. Decedent was 
treated by an orthopedic surgeon, undergoing two 
myelograms and a laminectomy. She was ex- 
amined by neurologists and ultimately two psychia- 
trists. All treatment was apparently unavailing. 

Decedent’s husband and two of her children tes- 
tified. According to their testimony, the decedent 
was a healthy, vigorous, active, friendly, and indus- 
trious woman prior to the accident of September 1, — 
1977; she did chores around the farm; she was al- 
ways on the go; she enjoyed her children and had an 
active, normal relationship with her husband. After 
the accident she was a completely changed person. 
Her husband, daughter, and son each testified that 
she chronically complained of pain and had a diffi- 
cult time moving around. She had trouble climbing 
stairs, walking, and sleeping. She would walk the 
floor at night because of the pain in her back. Dur- 
ing the day, she spent most of her time lounging on a 
couch, because it hurt her to walk, to stand, and to 
sit. She stopped doing the housework and, for the 
most part, was a mere shadow of her former self. 

The decedent worked from the time of the injury 
up to September 12, 1977, and was off work until Oc- 
tober 30, 1977. She again started working in October 
1977 and worked up till May 15, 1978, when she had 
her operation. 

In the early morning of March 9, 1981, decedent 
took an overdose of drugs and a half bottle of vodka, 
left a poignant suicide note, and died. The note 
stated as follows: ‘‘Dear Family: Please forgive 
me. I just cannot stand the pain any longer. I have 
been thinking about doing this for the last year or 
more. 

“‘Please do not feel bad because I hope I will have 
no more pain. 

“T love you all very much. 

‘“‘But you have your lives and I cannot live mine 
day after day in pain. 
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‘“‘Always remember I loved you all with all my 
heart.”’ Signed: ‘‘Mom & Betty.”’ 

The autopsy reports by Dr. Harlan Papenfuss indi- - 
cate death by suicide. 

Dr. Bruce Miller and Dr. Eli Chesen both testified 
in person. Dr. Miller testified that decedent was 
consistently in pain and appeared to be depressed. 
He had referred her to Dr. Fisher, a psychologist, 
and Drs. Robert Osborne and Eli Chesen, psychia- 
trists, because of her psychological depression. Dr. 
Miller testified that decedent was totally disabled 
from returning to her employment at the Beatrice 
State Developmental Center from May 15, 1978, the 
time of the second operation, up until the time of her 
death, March 9, 1981. 

Dr. Chesen, who saw decedent approximately 4 
weeks before her death, testified that in his opinion 
the cause of death was the pain, caused by the back 
injury, which drove her to commit suicide. Dr. 
Chesen stated that she was not psychotic but that 
she did make a conscious decision to end her life. 
He stated both on direct and cross-examination that, 
although she was lucid, the suicide was beyond her 
control and was not voluntary. 

On direct examination Dr. Chesen testified as fol- 
lows: “THE WITNESS: It was my opinion after 
reviewing the autopsy, suicide note, and my own 
previous notes, that she had taken her own life or 
suicided in response to the pain from which she was 
suffering. Q. (By Mr. Friedman) And do you, 
again, have an opinion based upon a reasonable de- 
gree of medical certainty as to what was the cause 
of her suicide? A. Yes. ... THE WITNESS: It 
was my opinion that the suicide was caused or was a 
response to the pain. ... In this situation, I felt that 
while there certainly were depressive elements here 
that depression, at least in my opinion, was not the 
primary cause of this tragic event but rather the 
pain from which this woman was suffering. Again, 
people suicide for a large variety of reasons, depres- 
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sion being only one, one of them, and possibly ex- 
plaining only a minority of them even. Q. Based on 
the history that you took from her, do you have an 
opinion as to what caused the pain? A. Yes. Q. 
And what’s that? ... A. After reviewing the medi- 
cal records and just given all the data that I had to 
go on, and inclusive of my interview, I feel that with 
a reasonable degree of medical certainty that the 
pain was caused by the injury that Mrs. Friedeman 
had suffered previously. Q. And was this then, the 
suicide, in your opinion, a direct result of that? A. 
Yes. Q. Doctor, in your opinion, was Mrs. Friede- 
man really able to control herself in the sense of a 
decision to take her life? ... THE WITNESS: I 
think based on, again, based on all of the informa- 
tion, including the information subsequent to my 
own examination, that this was beyond her control.”’ 

In discussing the assignments of error we apply 
the standard that findings of the Workmen’s Com- 
pensation Court on rehearing have the same force 
and effect as a jury verdict and, if supported by suf- 
ficient evidence, will not be disturbed on appeal un- 
less clearly wrong. Caradori v. Frontier Airlines, 
213 Neb. 513, 329 N.W.2d 865 (1983). 

The first assignment of error is clearly without 
merit. There is evidence that the decedent suffered 
an accident arising out of and in the course of her 
employment; that she incurred an injury; that, ex- 
cept for a short period of reemployment, she was — 
totally disabled to the date of her death; and that the 
pain and depression were causally connected to the 
accident and injury, based on a reasonable medical 
certainty. The State’s arguments are directed to 
the weight of the evidence and to the credibility of 
witnesses, something that was within the province of 
the compensation court to weigh and consider. We 
will not again reweigh the facts. 

We will discuss the next two assignments together. 

The threshold question underlying consideration of 
the assigned errors is whether employee suicide ab- 
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solutely disqualifies a survivor from receiving bene- 
fits under the Nebraska workmen’s compensation 
law. We previously have said that it does. 

In Hannon v. J. L. Brandeis & Sons, Inc., 186 Neb. 
122, 181 N.W.2d 253 (1970), at issue was whether the 
decedent leaped from a parking structure, thereby 
committing suicide, or whether in the absence of 
proof to the contrary the presumption against 
suicide applied and the survivors were entitled to 
benefits. The court, in determining that the burden 
was on the survivors to prove a natural death, ob- 
served almost in passing that ‘‘{aJ]n employee who is 
willfully negligent cannot recover under the work- 
men’s compensation law. § 48-101, R. R. 8. 1943. An 
employee who commits suicide is willfully negligent 
within the meaning of the act.’’ Hannon, supra at 
126, 181 N.W.2d at 256. 

Since this appears to be a distinct minority view in 
the United States, prudence requires that we reex- 
amine that issue to determine if we should continue 
to adhere to it. The State and the survivors have 
furnished us with comprehensive briefs on this sub- 
ject. 

The status of suicide as a work-related death has 
been the subject of considerable litigation. An ex- 
tensive discussion of the subject is had in 1A A. Lar- 
son, The Law of Workmen’s Compensation § 36.10 et 
seq. (1979). 

Although not cited in Hannon v. J. L. Brandeis & 
Sons, Inc., supra, the decision by the Hannon court 
would seem to be in agreement with the rule set 
forth in Sponatski’s Case, 220 Mass. 526, 530, 108 
N.E. 466, 467-68 (1915): ‘‘This decision rests upon 
the rule established in Daniels v. New York, New 
Haven, & Hartford Railroad, supra [183 Mass. 393, 
67 N.E. 424 (1903)]: That rule applies to cases 
arising under the workmen’s compensation act. It 
is that where there follows as the direct result of a 
physical injury an insanity of such violence as to 
cause the victim to take his own life through an un- 
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controllable impulse or in a delirium of frenzy ‘with- 
out conscious volition to produce death, [without] 
having knowledge of the physical nature and conse- 
quences of the act,’ then there is a direct and un- 
broken causal connection between the physical in- 
jury and the death. But where the resulting insanity 
is such as to cause suicide through a voluntary wilful 
choice determined by a moderately intelligent men- 
tal power which knows the purpose and the physical 
effect of the suicidal act even though choice is domi- 
nated and ruled by a disordered mind, then there is 
a new and independent agency which breaks the 
chain of causation arising from the injury.’’ 

As Larson observes at § 36.21 at 6-121: ‘‘Armed 
with this formula, courts plunged into the murky 
depths of every conceivable kind of broken and 
anguished mind, and tried to come up with the cases 
classified as compensable or not, according to 
whether the employee killed himself through a 
voluntary (though insane) choice or through a de- 
lirious impulse.”’ 

Sponatski then is a two-part test, whether the sui- 
cide was the result of an uncontrollable impulse and 
was accomplished without conscious knowledge of 
the physical consequences. Under this doctrine the 
State argues, and the survivors seem to agree, that 
recovery for decedent’s death would be barred, as 
the evidence was quite clear that the decedent was 
lucid, thus knowing the physical consequences that 
would result. 

Larson at § 36.22 at 6-123 attacks the inclusion of 
the second prong in a determination of causation: 
“Tt is abundantly evident that the second element is 
traceable to the criminal law test of insanity in 
M’Naghten’s Case. But there is a decisive dif- 
ference between the role of ‘insanity’ in criminal 
law murder cases and in workmen’s compensation 
suicide cases. It can well be argued in a criminal 
case that the accused’s understanding is a crucial 
element, since it is necessary to the establishment of 
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mens rea or criminal intent. But in the compensa- 
tion suicide defense, the only legal issue is causa- 
tion, and that in turn depends on the will, not on the 
understanding. If the injury so acts upon the will 
that it is not operating independently at the time of 
the suicide, then the chain of causation is clear, 
since there is no independent intervening cause. 
Whether the decedent knew the physical conse- 
quences of his act is utterly irrelevant to this ques- 
tion of causation. Using Sponatski’s own words, if 
the injury produced a literally uncontrollable im- 
pulse to suicide, how can causation theory demand 
more? Postulate that the decedent as a result if 
[sic] his injury was driven by an uncontrollable im- 
pulse to produce what he understood perfectly well 
was his own physical death. To say that such an act 
was causally independent of the injury is to defy the 
plain meaning of words.”’ 

As discussed by Larson at § 36.22, it appears that, 
since Sponatski, only one case in the last 25 years 
has used the knowledge of the physical conse- 
quences test to defeat recovery. Zimmiski v. 
Lehigh Val. Coal Co. et al., 200 Pa. Super. 524, 189 
A.2d 897 (1963). The Sponatski rule has itself been 
reversed legislatively. 1937 Mass. Acts ch. 370, § 2. 

A second test was set forth by the New York 
courts in Matter of Delinousha v. Nat. Biscuit Co., 
248 N.Y. 93, 94, 161 N.E. 431 (1928): ‘‘[I]f an injury 
causes insanity which in turn causes suicide, death 
benefits may be awarded... .”’ 

The presence or absence of a brain derangement, 
however that term is interpreted, is critical to re- 
covery under this theory. While there is evidence of 
depression and possibly melancholy at the time of 
decedent’s suicide, no claim of brain derangement 
or psychosis is made. We agree with the State that 
recovery could not be had under the evidence in this 
case if we were to apply the theory of the Delinousha 
case. 

The third test, known as the chain of causation 
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test, would allow recovery if the injury and its con- 
sequences directly caused the employee to lose 
normal judgment and to be dominated by a mental 
disturbance. Larson, supra at § 36.30. 

Our Neb. Rev. Stat. § 48-101 (Reissue 1978) bars 
recovery if the employee was ‘‘willfully negligent.’’ 
Was the act of the decedent willfully negligent? In 
Delaware Tire Center v. Fox, 411 A.2d 606, 607 (Del. 
1980), the court commented on ‘‘willful intention.” 
‘Common experience demonstrates the effect of 
serious injury, pain, depression and despair, and the 
medications prescribed for them, can influence 
one’s thinking and override one’s will, to the end 
that suicide, though undertaken with knowledge of 
its nature and consequences, is not an act of the free 
will but rather a direct product of the incapacity. 
This influential effect should be recognized in our 
Workmen’s Compensation law, a remedial statute 
with a benevolent purpose long subject to liberal 
construction.”’ 

Florida also has a statutory provision which bars 
recovery if the injury was a result of the employee’s 
willful intention to injure or kill himself. In con- 
struing the meaning of ‘‘willful intention’ the Su- 
preme Court of Florida stated: ‘‘The difficulty in- 
herent in proving that one who kills himself by his 
own hand does so because of injuries sustained in an 
accident, and as a direct and proximate result 
thereof, undoubtedly accounts for the diversity of 
opinion on this question among the courts of this 
country. And, clearly, in a proper case, the provi- 
sions of Section 440.09(3), supra, should be given full 
force and effect so that industry should not have to 
carry the burden of compensating for a death for 
which it was in no wise responsible. But we are not 
persuaded that the fact that a workman knew that 
he was inflicting upon himself a mortal wound will, 
in all cases, amount to a ‘wilful intention’ to kill him- 
self, within the meaning of the statute. We believe 
that in those cases where the injuries suffered by the 
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deceased result in his becoming devoid of normal 
judgment and dominated by a disturbance of mind 
directly caused by his injury and its consequences, 
his suicide cannot be considered ‘wilful’ within the 
meaning and intent of the Act. 

‘‘There is no force to the argument, propounded by 
some courts, that the act of suicide is an independ- 
ent intervening cause of the death of the workman, 
thus breaking the chain of causation from the injury 
to the death of the deceased. While it may be an in- 
dependent intervening cause in some cases, it is cer- 
tainly not so in those cases where the incontro- 
vertible evidence shows that, without the injury, 
there would have been no suicide; that the suicide 
was merely an act intervening between the injury 
and the death, and part of an unbroken chain of 
events from the injury to the death, and not a cause 
intervening between the injury and death.’’ White- 
head v. Keene Roofing Co., 48 So. 2d 464, 465 (Fla. 
1949). 

We are of the opinion that scientific testimony of 
factors that can override a person’s will, to the ex- 
tent that even the knowledge of the consequences of 
the act of suicide do not prevent the act from taking 
place, are admissible to demonstrate that the act 
was not willful. Such was the direct testimony of 
Dr. Chesen. It is elementary that an act which is 
not voluntary is also not willful. We are further 
persuaded that to the extent that Hannon holds that 
a nonvoluntary act of suicide constitutes willful neg- 
ligence, it should be overruled. 

The last assignment deals with the reception of the 
suicide note in evidence. The evidence was admis- 
sible. The note was found at the time the body was 
discovered and was written by the decedent within 
24 hours of her death. Dr. Chesen testified that the 
declaration was relevant in forming his opinion con- 
cerning decedent’s state of mind at the time it was 
written and as to the cause of death. 

The Supreme Court of Illinois, when faced with a 


FRIEDEMAN v. STATE 423 
Cite as 215 Neb. 413 


similar question, also held that a suicide note was 
admissible as a declaration of present state-of-mind 
exception to the hearsay rule. City of Streator v. In- 
dustrial Com., 92 Tll. 2d 358, 444 N.E.2d 164 (1982). 

The statement is not unlike the declaration of 
present state of mind and intent we found to be ad- 
missible in Fite v. Ammco Tools, Inc., 199 Neb. 353, 
258 N.W.2d 922 (1977). Further, we held in Fite that 
the compensation court may receive in evidence 
matters not properly admissible in other courts 
bound by the rules of evidence. 

The judgment of the Workmen’s Compensation 
Court is affirmed. Counsel is allowed a $1,250 attor- 
ney fee for services in this court. 

AFFIRMED. 

BosLauGu, J., dissents. 

CAPORALE, J., dissenting. 

I must respectfully dissent from that portion of the 
opinion which overrules Hannon v. J. L. Brandeis & 
Sons, Inc., 186 Neb. 122, 181 N.W.2d 253 (1970), and 
affirms the compensation court’s award of benefits 
to the widower and next of kin on account of the de- 
cedent’s death by her own hand. In doing so I ac- 
knowledge that the majority’s rationale is well rea- 
soned and is supported by respectable authority. My 
problem arises from the fact that the question pre- 
sented is not one of first impression. 

Neb. Rev. Stat. § 48-101 (Reissue 1978) provides, as 
it did at the time of Hannon, that one who is ‘‘will- 
fully negligent’? may not recover benefits under the 
Workmen’s Compensation Act. Whether observed 
“‘almost in passing’’ or otherwise, the fact remains 
that this court ruled, with three members dissenting 
on the question of what presumptions should arise 
from an unexplained death, that an employee who 
commits suicide is ‘‘willfully negligent.’’ With that 
ruling, suicide became a bar to the recovery of 
workmen’s compensation benefits. During the in- 
tervening dozen years, our Legislature has elected 
to let its language remain unchanged and has 
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thereby acquiesced in this court’s determination of 
its intent. Hrspamer Advertising Co. v. Dept. of 
Labor, 214 Neb. 68, 333 N.W.2d 646 (1983). 

With all due respect to the learned Professor Lar- 
son, he is not the Legislature of Nebraska. Nor, no 
matter how sound and persuasive their reasoning, 
are the courts of our sister states empowered to con- 
strue Nebraska’s legislative enactments. 

The nature of suicide has not changed in the past 
12 years and, at least so far as the majority demon- 
strates, mankind’s understanding of the phenomenon 
has not markedly improved. The only thing that 
has changed is the composition of this court. That 
circumstance alone, I respectfully submit, does not 
justify the abandonment of precedent. 

HASTINGS, J., joins in this dissent. 


LUDWIG THOS, APPELLEE, V. EMPLOYERS MUTUAL 
CASUALTY COMPANY, APPELLANT. 
338 N.W.2d 784 


Filed October 7, 1983. No. 82-551. 


1. Insurance: Contracts. A separate exclusionary clause in an in- 
surance contract should be construed in light of the provisions of 
the whole contract and harmonized therewith if reasonably pos- 
sible. 

An exclusion in a liability policy excluding from 
coverage injury to or destruction of any goods sold by the named 
insured, or work completed by the named insured out of which the 
accident arises, eliminates any coverage for injury to or destruc- 
tion of the product furnished or work completed by the named in- 
sured. 


oo eS Under an exclusion in a liability policy excluding 
from coverage injury to goods sold or work completed by the 
named insured, if a defect in the product furnished or work com- 
pleted by the named insured causes damage to other property, 
there is coverage for such damage to other property. 


Appeal from the District Court for Wayne County: 


MERRITT C. WarREN, Judge. Reversed and re- 
manded with directions to dismiss. 


THOS v. EMPLOYERS MUTUAL CAS. CO. 425 
Cite as 215 Neb. 424 


Larry E. Welch and Earl G. Greene III of Gross, 
Welch, Vinardi, Kauffman & Day, P.C., for appel- 
lant. 


Thomas E. Brogan of Brogan & Stafford, P.C., for 
appellee. 


KRIvosHA, C.J., BOSLAUGH, WHITE, HASTINGS, 
CAPORALE, SHANAHAN, and GRANT, JJ. 


WHITE, J. 

This is an appeal from the judgment of the District 
Court for Wayne County, Nebraska, in favor of ap- 
pellee, Ludwig Thos, against appellant, Employers 
Mutual Casualty Company, for breach of an agree- 
ment, contained in a comprehensive liability policy, 
to defend the insured (Thos) against actions by third 
persons. The insurer (Employers) refused cov- 
erage and declined to defend the action. The in- 
sured procured a private defense counsel and pre- 
vailed in the original action and on appeal to this 
court. See Kniesche v. Thos, 203 Neb. 852, 280 
N.W.2d 907 (1979). The trial court in the instant 
case found that the insurer had a duty to defend, and 
entered judgment for the costs of such defense and a 
fee for the successful prosecution of this action in 
the District Court. Employers appeals, essentially 
assigning only one error, that the trial court was 
wrong in its determination that the policy provided 
coverage and that there was a duty to provide a de- 
fense. We reverse with directions to dismiss the pe- 
tition. 

A complete statement of the facts is contained in 
Kniesche v. Thos, supra, and is not important to the 
disposition of this case. Only pertinent facts will be 
set forth. Thos erected a hog confinement structure 
for Kniesche which was damaged in a subsequent 
high wind. At issue was whether the structure was 
erected in a workmanlike manner and conformed to 
a rather general warranty. 

The insurance policy in effect at the time of the 
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construction and damage to the building contained 
the following clauses which are central to the resolu- 
tion of this case. 
“COVERAGE A—BODILY INJURY LIABILITY 
“COVERAGE B—PROPERTY DAMAGE LIABILITY 

“The company will pay on behalf of the insured all 
sums which the insured shall become legally obli- 
gated to pay as damages because of 

Coverage A. bodily injury or 

Coverage B. property damage 
to which this insurance applies, caused by an occur- 
rence, and the company shall have the right and 
duty to defend any suit against the insured seeking 
damages on account of such bodily injury or prop- 
erty damage, even if any of the allegations of the 
suit are groundless, false or fraudulent, and may 
make such investigation and settlement of any claim 
or suit as it deems expedient, but the company shall 
not be obligated to pay any claim or judgment or to 
defend any suit after the applicable limit of the com- 
pany’s liability has been exhausted by payment of 
judgments or settlements. 
“Hxclusions 

‘‘This insurance does not apply: 
‘‘(a) to liability assumed by the insured under any 
contract or agreement except an incidental con- 
tract; but this exclusion does not apply to a war- 
ranty of fitness or quality of the named insured’s 
products or a warranty that work performed by or 
on behalf of the named insured will be done in a 
workmanlike manner; 


‘‘(n) to property damage to the named insured’s 
products arising out of such products or any part of 
such products; 

‘*(o) to property damage to work performed by or 
on behalf of the named insured arising out of the 
work or any portion thereof, or out of materials, 
parts or equipment furnished in connection there- 
with... .”’ 
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In a clause known in the insurance trade as a 
‘completed operations’’ clause, coverage is ex- 
pressly provided for ‘‘bodily injury and property 
damage arising out of operations or reliance upon a 
representation or warranty made at any time with 
respect thereto, but only if the bodily injury or 
property damage occurs after such operations have 
been completed or abandoned and occurs away from 
premises owned by or rented to the named insured.’’ 

In the determination of the controversy two sepa- 
rate questions must be considered: (1) Is the loss 
suffered by Kniesche such that, if proved, it is cov- 
ered by the risks assumed by the insurer in the 
policy of insurance? (2) Did the insurer have 
knowledge, or should it have had knowledge, of facts 
which would give rise to ‘“‘the potential of liability,’’ 
thus requiring the insurer to provide a defense to the 
insured? 

With respect to the first question, two bases of lia- 
bility were advanced by the insured. First, that the 
‘“‘completed operations’’ clause extended coverage. 
Here, it is clear from the petition at the first trial 
and the record of that trial that the property owner 
was seeking recovery for the damage to the product 
itself. Indeed, if other property had in fact been 
damaged, that property belonged to another. 

A second basis is the language of exclusion (a) 
which excepts from the exclusion certain warranties 
of fitness, quality, and workmanlike performance. 

The first basis cannot be sustained. In Hartford 
Acc. & Ind. Co. v. Olson Bros., Inc., 187 Neb. 179, 188 
N.W.2d 699 (1971), this court construed the com- 
pleted operations clause and concluded that the 
clause did not afford coverage for damage to the 
product itself, but only for damage to other property 
or for bodily injury. See, also, Henderson, Insur- 
ance Protection for Products Liability and Com- 
pleted Operations — What Every Lawyer Should 
Know, 50 Neb. L. Rev. 415, 441 (1971): ‘‘The cov- 
erage is for tort liability for physical damages to 
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others and not for contractual liability of the insured 
for economic loss because the product or completed 
work is not that for which the damaged person bar- 
gained,’’ citing Aetna Insurance Co. v. State Motors, 
109 N.H. 120, 244 A.2d 64 (1968). 

Similarly, the second basis urged by the insured is 
not tenable. We said in Townley v. Whetstone, 190 
Neb. 541, 209 N.W.2d 350 (1973): ‘‘A separate ex- 
clusionary clause in an insurance contract should be 
construed in light of the provisions of the whole con- 
tract and harmonized therewith if reasonably pos- 
sible ....’’ (Syllabus of the court.) 

Exclusions (n) and (0) specifically exclude any 
coverage to the insured’s product, i.e., the hog build- 
ing. The only possible, and it seems to us the most 
logical, manner to construe (a) in harmony with (n) 
and (0) is to conclude that (a) extends coverage to 
tort claims by third parties for personal injury or 
property damage, not including the insured’s prod- 
uct. It appears to us that this is in harmony also 
with the nature of the policy itself. It is a liability 
policy, not a contract in the nature of a performance 
bond or guarantee of satisfactory construction. 

On the premise that the loss to the product itself 
was not covered, the petition does not disclose dam- 
age to other than the product itself, nor does the rec- 
ord disclose damage to other property of Kniesche. 
Thus, the insurer was correct in determining no po- 
tential liability to Kniesche under the policy, and 
was not obligated to extend a defense. Cf. Allstate 
Ins. Co. v. Novak, 210 Neb. 184, 313 N.W.2d 636 
(1981). 

REVERSED AND REMANDED WITH DIRECTIONS 
TO DISMISS. 
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CHARLES V. SEDERSTROM, JR., TRUSTEE, APPELLEE, V. 
DONALD FE). WREHE ET AL., APPELLANTS, 
LARRY BAHENSKY, DOING BUSINESS AS BAHENSKY WELL 
DRILLING, ET AL., APPELLEES, 
JAMES S. CLINTON, INTERVENOR-APPELLEE. 
339 N.W.2d 74 


Filed October 7, 1983. No. 82-572. 


1. Motions for New Trial: Time. Application for a new trial must be 
made within 10 days after a judgment is rendered. 

2. Motions for New Trial: Appeal and Error: Time. In the absence 
of a timely motion for new trial, a notice of appeal must be filed 
within 1 month after rendition of the judgment or decree or the 
making of the final order. 


Appeal from the District Court for Howard County: 
JOSEPH D. Martin, Judge. Appeal dismissed. 


Joseph Polack of Polack & Woolley, P.C., and 
Chesley S. Baker of Lauritsen, Baker & Brownell, 
for appellants. 


C. Patrick Shaughnessy, Jr., of Shaughnessy, 
Shaughnessy & Shaughnessy, for intervenor-appellee. 


KrivosHa, C.J., BOSLAUGH, WHITE, HASTINGS, 
CAPORALE, and SHANAHAN, JJ., and GRANT, D.J. 


GRANT, D.J. 

Defendants, Donald E. Wrehe, an individual, and 
Harold E. and Mary Lou Wrehe, husband and wife, 
appeal from an order granting a motion for sum- 
mary judgment filed by intervenor-appellee, James 
S. Clinton. 

The motion for summary judgment was filed on 
January 5, 1982. The motion was submitted on Feb- 
ruary 4, 1982, on the entire court file. On March 26, 
1982, the trial court, in the judge’s minutes, made 
the following entry, ‘‘Intervenor’s Mot. for S.J. Sus- 
tained.”’ 

On April 18, 1982, an order granting intervenor’s 
motion for summary judgment was filed with the 
clerk of the District Court. The last sentence of this 
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order states, ‘‘This Order was entered on the Trial 
Docket this 26th day of March, 1982.’’ 

The record further shows that appellants, on April 
13, 1982, filed a motion for new trial, seeking ‘‘that a 
new trial be had in the matter of the summary judg- 
ment motion filed by the intervenor, James S. 
Clinton.’’ The certificate of service on this motion 
indicates that it was mailed to opposing counsel on 
April 12, 1982. This is noted only because it indi- 
cates that appellants were aware of the order filed 
on April 13 before the date of the filing. 

The motion for new trial was overruled on July 12, 
1982. Notice of appeal to this court was filed on Au- 
gust 11, 1982. 

Neb. Rev. Stat. § 25-1143 (Reissue 1979) states: 
‘‘The application for a new trial must be made, with- 
in ten days, either within or without the term, after 
the verdict, report or decision was rendered, except 
....’ The stated exceptions are not involved here. 

Neb. Rev. Stat. § 25-1301(2) (Reissue 1979) states: 
‘Rendition of a judgment is the act of the court, ora 
judge thereof, in pronouncing judgment, accom- 
panied by the making of a notation on the trial 
docket, or one made at the direction of the court or 
judge thereof, of the relief granted or denied in an 
action.’’ 

We have held that the docket pronouncement 
“must include a notation ‘of the relief granted or 
denied in an action.’ ’’ Carter v. State, 198 Neb. 519, 
525, 254 N.W.2d 390, 393 (1977), citing Valentine Pro- 
duction Credit Assn. v. Spencer Foods, Inc., 196 Neb. 
119, 241 N.W.2d 541 (1976). The docket notation in 
this case does set out the relief granted and was en- 
tered on March 26, 1982. The order of the trial court 
setting out in detail the sustaining of the motion 
merely confirms the docket entry, and concludes 
with the words, ‘‘This Order was entered on the 
Trial Docket this 26th day of March, 1982.’’ (Em- 
phasis supplied. ) 

Appellants’ motion for new trial was not filed 
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within 10 days after judgment was rendered, as re- 
quired by § 25-1143. 

Appellants’ notice of appeal was not filed within 1 
month after the judgment was rendered, as required 
by Neb. Rev. Stat. § 25-1912 (Reissue 1979). 

Although this dispositive point is not raised by ap- 
pellee, it is obvious this court cannot act without ju- 
risdiction, and it is clear, on the record presented to 
us by appellants, that this court is without jurisdic- 
tion to hear this appeal. See, Sloan v. Gibson, 156 
Neb. 625, 57 N.W.2d 167 (1953); Ricketts v. Conti- 
nental Nat. Bank, 169 Neb. 809, 101 N.W.2d 153 
(1960). 

APPEAL DISMISSED. 


WESLEY BROWN AND PRINCIE BROWN, APPELLANTS, V. 
METROPOLITAN UTILITIES DISTRICT, APPELLEE. 
338 N.W.2d 787 


Filed October 7, 1983. No. 82-835. 


Court Rules. A trial court may adopt rules and procedures designed 
to move cases from filing to disposition, whether disposition is to be 
by dismissal, trial, or other method. 

Appeal from the District Court for Douglas County: 

JOHN E.. CLARK, Judge. Affirmed. 


Wadie Thomas, Jr., for appellants. 


Randall W. Owens of W. L. Strong, Thomas A. 
Wurtz, Randall W. Owens, Daniel G. Crouchley, for 
appellee. 


KRivosHa, C.J.,  BOSLAUGH, WHITE, HASTINGS, 
CAPORALE, SHANAHAN, and GRANT, JJ. 


PER CURIAM. 

The plaintiffs appeal from the order of the District 
Court sustaining the defendant’s motion to dismiss 
made at the close of the plaintiffs’ evidence. The ac- 
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tion had been filed on March 3, 1980, to recover dam- 
ages resulting from a break in a water main on 
March 4, 1978, and again on March 16, 1978, alleged to 
have been caused by the negligence of the defendant. 

The case was placed on the dismissal docket on 
January 22, 1982, because there had been no activity 
in the case for more than 1 year. On February 24, 
1982, the trial court ordered that the case be re- 
moved from the dismissal list on condition that the 
plaintiffs file a certificate of readiness for trial 
within 1 week. 

On March 3, 1982, the plaintiffs filed interroga- 
tories which were mailed to the defendant on that 
date. On March 4, 1982, the eighth day after the con- 
ditional order of February 24, 1982, the plaintiffs 
filed a certificate of readiness for trial which, 
among other things, recited that ‘‘all discovery pro- 
ceedings including depositions and other necessary 
preparation has [sic] been completed.”’ 

The case went to trial on October 20, 1982. The 
plaintiffs introduced no evidence in support of their 
allegations that the negligence of the defendant had 
caused damage to their property. The plaintiffs do 
not contend that it was error for the trial court to 
dismiss the action at the close of their evidence. 

The plaintiffs contend that it was error for the 
trial court to strike their interrogatories. No such 
order appears in the transcript filed in this court. In 
any event, the certificate of readiness for trial, filed 
by the plaintiffs on March 4, 1982, waived any right 
to further discovery. 

The case had been pending for 2 years when the 
certificate of readiness for trial was filed. The 
plaintiffs’ present counsel is the third lawyer to ap- 
pear of record for the plaintiffs. The record indi- 
cates that a fourth lawyer had represented them in 
1979. The damage was alleged to have occurred in 
1978. There is nothing in the record to justify the de- 
lay in preparation for trial which occurred. 

A trial court may- adopt rules and procedures de- 
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signed to move cases trom filing to disposition, 
whether disposition is to be by dismissal, trial, or 
other method. Fanning v. Richards, 193 Neb. 431, 
227 N.W.2d 595 (1975). 

It is quite apparent in this case that the plaintiffs 
made no preparation for trial until after the case 
had been placed on the dismissal list, 2 years after 
the filing of the petition. The trial itself did not 
commence until more than 7 months after the cer- 
tificate of readiness for trial was filed. At that time, 
more than 414 years after the damage was alleged to 
have occurred, the plaintiffs were unable to produce 
any evidence in support of their allegations that the 
cause of the damage was the negligence of the de- 
fendant. 

The record shows no abuse of discretion. The 
judgment of the District Court is affirmed. 

AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, V. JERRY Li. EVANS, 
APPELLANT. 
338 N.W.2d 788 


Filed October 7, 1983. No. 83-016. 


1. Constitutional Law: Statutes. Where a statute is susceptible of 
two constructions, under one of which the statute is valid, while un- 
der the other it is unconstitutional or of doubtful validity, that con- 
struction which gives it validity should be adopted. 

2. Criminal Law: Affidavits: Identification Procedures. The provi- 
sions of Neb. Rev. Stat. § 29-3303 (Reissue 1979) require a showing 
of probable cause that a crime has been committed and that the 
person compelled to produce the nontestimonial evidence has com- 
mitted that crime. : 

3. Convictions: Proof. One accused of a crime may be convicted on 
the basis of circumstantial evidence if, taken as a whole, the evi- 
dence establishes guilt beyond a reasonable doubt. 

4. Criminal Law: Verdicts: Appeal and Error. After a jury has 
considered all the evidence and returned a verdict of guilty, that 
verdict may not, as a matter of law, be set aside on appeal for in- 
sufficiency of evidence, if the evidence sustains some rational 
theory of guilt. 
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5. Convictions: Appeal and Error. In determining the sufficiency of 
the evidence to sustain a conviction, it is not the province of this 
court to resolve conflicts in the evidence, pass on the credibility of 
witnesses, determine the plausibility of explanations, or weigh the 
evidence. Such matters are for the trier of fact, and the verdict 
must be sustained if, taking the view most favorable to the State, 
there is sufficient evidence to support it. 

6. Appeal and Error. Consideration of assignments of error is 
limited to those discussed in the brief. 

7. Jury Instructions: Appeal and Error. Error cannot be predicated 
on the failure to give tendered jury instructions absent prejudice to 
the rights of the defendant. 

8. Sentences: Appeal and Error. An order denying probation and a 
sentence imposed within statutorily prescribed limits will not be 
disturbed on appeal unless there has been an abuse of discretion on 
the part of the sentencing judge. 


Appeal from the District Court for Sheridan 
County: PauL D. Empson, Judge. Affirmed. 


James R. Wefso, for appellant. 


Paul L: Douglas, Attorney General, and Frank J. 
Hutfless, for appellee. 


KrivosHa, C.J., BOSLAUGH, WHITE, HASTINGS, 
CAPORALE, and SHANAHAN, JJ., and GRANT, D.J. 


CAPORALE, J. 

Following trial by jury, the defendant, Jerry L. 
Evans, was adjudged guilty of burglary and sen- 
enced to the Nebraska Penal and Correctional Com- 
plex for a period of not less than 18 nor more than 30 
months. He was given credit for the 3 months and 
16 days he spent in jail awaiting disposition of the 
case. We affirm. 

The issues, as defined by defendant’s assignments 
of error, are whether (1) Nebraska's identifying 
physical characteristics act is constitutional, (2) the 
evidence is sufficient to sustain the conviction, (3) 
the trial court erred in refusing to charge the jury in 
the language of certain of defendant’s tendered in- 
structions, and (4) the sentence imposed is exces- 
sive. 

The trial testimony was that at approximately 8 
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a.m. on July 2, 1982, Paul Osborn entered his Hay 
Springs, Nebraska, grocery store and discovered 
that it had been burglarized since its closing the 
previous day. Over $700 in food stamps and cash 
was missing, along with merchandise. A window lo- 
cated some 10 feet off the ground above a rear door 
had been broken such as to admit a small person. In 
the opinion of a state highway patrolman, two per- 
sons were responsible for the break-in, one being 
needed to lift the other to the window. Bloodstains 
were found on the broken glass. Fingerprints and 
palm prints, less than 24 hours old, were found on 
various articles throughout the store, including a tag 
or wrapper used in the display of a pair of gloves. 
Defendant had not been seen in the grocery store 
during regular working hours prior to July 2, 1982. 
At 6 a.m. on the morning of July 2, 1982, Robert 
McCarter, as he was out walking, saw defendant and 
a small, young boy speaking with each other. He 
overheard defendant say to the boy, ‘‘It is over 
there.’’ The boy then walked to a steel shed. At 
this time McCarter knew nothing of the burglary. 
After he heard of the burglary he informed his 
mother, another Hay Springs merchant, about the 
incident. She informed Osborn. Osborn, after hear- 
ing of the conversation, searched the sheds located 
in the area which had been indicated by McCarter. 
On July 10, 1982, in the shed which had been the sub- 
ject of the conversation between defendant and the 
boy, Osborn found merchandise which he believed to 
have been stolen from his store. While making a 
purchase at Mrs. McCarter’s store on July 2, 1982, 
defendant displayed a thick stack of currency. 
Defendant testified that his print was on the glove 
wrapper as a result of his having looked at a pair of 
gloves while shopping in Osborn’s store. He denied 
any recollection of a conversation with a boy. De- 
fendant was unemployed at the time of the burglary, 
needed gloves for prospective employment, and his 
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testimony as to how much, if any, money he had at 
the relevant time is in conflict. 

On July 30, 1982, an affidavit prepared by a Ne- 
braska state patrolman was submitted to the Dis- 
trict Court, seeking an order pursuant to the identi- 
fying physical characteristics act, Neb. Rev. Stat. 
§§ 29-3301 et seq. (Reissue 1979), to compel defend- 
ant to submit to fingerprinting and palm printing. 

Section 29-3302 of that act empowers certain judi- 
cial officers to issue orders authorizing identification 
procedures for the purpose of obtaining identifying 
physical characteristics. Section 29-3303 thereof 
provides: ‘‘The order may issue upon a showing by 
affidavit of a peace officer that (1) there is probable 
cause to believe that an offense has been commit- 
ted; (2) that procurement of evidence of identifying 
physical characteristics through nontestimonial 
identification procedures from an identified or par- 
ticularly described individual may contribute to the 
identification of the individual who committed such 
offense; and (3) that the identified or described indi- 
vidual has refused, or there is reason to believe he 
will refuse, to voluntarily provide the desired evi- 
dence of identifying physical characteristics. The 
contents of the affidavit may be supplemented or 
augmented by the affidavits of other persons or by 
sworn testimony given to the issuing judge or magis- 
trate.’’ 

The affidavit recited the fact of the burglary; the 
finding of prints believed, because of their location, 
to have been left by the person or persons commit- 
ting the burglary; that defendant was overheard 
saying to an unknown person, ‘‘the stuff is over 
there,’’ referring to a shed; and that merchandise 
taken from the grocery during the burglary was 
found in the shed. The affidavit also recited that on 
July 6, 1982, defendant was asked to voluntarily give 
a sample of his fingerprints and palm prints and 
that defendant refused. An order requiring the de- 
fendant to so submit was entered on August 2, 1982. 
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On August 3, 1982, pursuant to the order, a palm 
print was taken from the defendant which matched 
the one on the glove wrapper found on the floor of 
the store during the burglary investigation. 

As to the first issue, defendant argues that his mo- 
tion to suppress the palm print exemplar, taken 
from him pursuant to the order issued under the 
identifying physical characteristics act, was errone- 
ously denied. Defendant argues more specifically 
that § 29-3303 is constitutionally infirm in that it au- 
thorized him to be unreasonably seized by police au- 
thorities in violation of the fourth amendment of the 
U.S. Constitution and article I, §7, of the Nebraska 
Constitution. He urges that our opinion in State v. 
Swayze, 197 Neb. 149, 247 N.W.2d 440 (1976), is wrong 
and should therefore be reconsidered and overruled. 
We disagree. 

In Swayze a recently born child was found aban- 
doned in a restroom at a state wayside area. A 
large amount of blood was found on bedding in the 
room where the child was believed to have been 
born. Police had four suspects and received orders 
pursuant to §§ 29-3301 et seq. to obtain blood samples 
from each. Swayze’s blood sample matched that 
found at the scene, and she was convicted of assault 
with intent to commit murder. On appeal she ques- 
tioned the constitutionality of the statute on fourth 
and fifth amendment grounds. This court upheld 
the statute, finding specifically that Schmerber v. 
California, 384 U.S. 757, 86 S. Ct. 1826, 16 L. Ed. 2d 
908 (1966), was controlling. In Schmerber a man 
who had been arrested for drunk driving was com- 
pelled to give a blood sample over his objection. 
The U.S. Supreme Court found that his arrest was 
supported by probable cause and that since the 
exigency of the circumstances required present ac- 
tion to obtain evidence of Schmerber’s blood alcohol 
level, it was a proper search incident to arrest. 

It appears that the progenitor of statutes such as 
our identifying physical characteristics act is cer- 
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tain dictum found in Davis v. Mississippi, 394 U.S. 
721, 89S. Ct. 1394, 22 L. Ed. 2d 676 (1969). In Davis, 
police conducted a mass roundup of young men in 
order to fingerprint them for the purpose of seeking 
the individual who had raped a woman. The Court 
reversed Davis’ conviction, holding that the finger- 
print exemplar taken during the roundup was the re- 
sult of an unreasonable seizure and should have 
been suppressed. The Court did not decide what 
quantum of suspicion would justify a seizure for 
fingerprinting, but stated: ‘‘Detentions for the sole 
purpose of obtaining fingerprints are no less subject 
to the constraints of the Fourth Amendment. It is 
arguable, however, that, because of the unique na- 
ture of the fingerprinting process, such detentions 
might, under narrowly defined circumstances, be 
found to comply with the Fourth Amendment even 
though there is no probable cause in the traditional 
sense.’’ 394 U.S. at 727. 

Responding to this language, several states 
adopted statutes allowing judicial officers to issue 
orders empowering police authorities to seize per- 
sons in order to obtain nontestimonial identification 
evidence. See, Ariz. Rev. Stat. Ann. § 13-3905 
(1978); 7B Colo. Rev. Stat. Rule 41.1 (1973); Idaho 
Code § 19-625 (1979); Iowa Code Ann. §§ 810.2 et seq. 
(West 1979 & Supp. 1983); N.C. Gen. Stat. §§ 15A-271 
et seq. (Repl. 1978); Utah Code Ann. § 77-8-1 (Repl. 
1982). See, also, Model Code of Pre-Arraignment 
Procedure app. VIII at 669 et seq. (1975). In most 
instances the orders issue upon an affidavit of a po- 
lice officer showing that there is probable cause to 
believe that an offense has been committed; that 
there are reasonable grounds, not amounting to 
probable cause to arrest, to suspect that the person 
named or described in the affidavit committed the 
offense; and that the results of specific nontesti- 
monial identification procedures will be of material 
aid in determining whether the person named in the 
affidavit committed the offense. In the only re- 
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ported case we have found involving a direct consti- 
tutional attack on this type of statute, the statute 
was upheld. People v. Madson, 638 P.2d 18 (Colo. 
1981). 

Defendant argues that unlike the above-cited stat- 
utes the one at hand requires no nexus between the 
crime and the individual seized. In this respect he 
is mistaken. We must bear in mind that where a 
statute is susceptible of two constructions, under one 
of which the statute is valid, while under the other it 
is unconstitutional or of doubtful validity, that con- 
struction which gives it validity should be adopted. 
Nebraska P.P. Dist. v. City of York, 212 Neb. 747, 326 
N.W.2d 22 (1982). 

A similar process of interpretation was employed 
by the Arizona Supreme Court under their § 13-3905, 
which provides that an order to compel the submis- 
sion of an individual to nontestimonial identification 
procedures can issue on the showing by affidavit of a 
peace officer that ‘‘1. Reasonable cause for belief 
that a specifically described criminal offense pun- 
ishable by at least one year in the state prison has 
been committed. 2. Procurement of the evidence 
of identifying physical characteristics from an 
identified or particularly described individual may 
contribute to the identification of the individual who 
committed such offense. 3. Such evidence cannot 
otherwise be obtained by the investigating officer 
from either the law enforcement agency employing 
the affiant or the criminal identification division of 
the Arizona department of public safety.’’ Arizona 
interpreted that language to require a showing that 
reasonable grounds exist to connect the person de- 
tained with the crime being investigated. State v. 
Grijalva, 111 Ariz. 476, 5383 P.2d 533 (1975), cert. 
denied 423 U.S. 873, 96 S. Ct. 141, 46 L. Ed. 2d 104; 
Long v. Garrett, 22 Ariz. App. 397, 527 P.2d 1240 
(1974). 

Unlike the Arizona Supreme Court, though, we are 
not willing to follow the suggestion of the Davis 
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dictum that seizures for the purpose of compelling 
nontestimonial identification evidence under 
§ 29-3303 are permissible, under either the fourth 
amendment to the U.S. Constitution or article I, § 7, 
of the Nebraska Constitution, on a showing of less 
than probable cause to believe the person to be 
seized and compelled to submit to identification pro- 
cedures committed the crime under investigation. 
We are led to this conclusion by a reading of the U.S. 
Supreme Court cases decided after Davis v. Missis- 
sippi, 394 U.S. 721, 89 S. Ct. 1394, 22 L. Ed. 2d 676 
(1969), which effectively dispel any speculation cre- 
ated by the above-quoted dictum. 

In Dunaway v. New York, 442 U.S. 200, 99 S. Ct. 
2248, 60 L. Ed. 2d 824 (1975), a suspect was not told 
that he was under arrest but was picked up by police 
officers and held for questioning. Dunaway was 
convicted after information supplied during his in- 
terrogation incriminated him. Dunaway’s motion to 
suppress evidence obtained by the seizure was de- 
nied by the state courts. The U.S. Supreme Court 
reversed, rejecting the State’s contention that Duna- 
way’s seizure was permissible because it was based 
upon reasonable suspicion and did not amount to an 
arrest. The Court stated: ‘‘The application of the 
Fourth Amendment’s requirement of probable cause 
does not depend on whether an intrusion of this 
magnitude is termed an ‘arrest’ under state law. 
The mere facts that petitioner was not told he was 
under arrest, was not ‘booked,’ and would not have 
had an arrest record if the interrogation had proved 
fruitless, while not insignificant for all purposes, 
[citation omitted], obviously do not make petition- 
er’s seizure even roughly analogous to the narrowly 
defined intrusions involved in Terry and _ its 
progeny. Indeed, any ‘exception’ that could cover 
a seizure as intrusive as that in this case would 
threaten to swallow the general rule that Fourth 
Amendment seizures are ‘reasonable’ only if based 
on probable cause.’’ 442 U.S. at 212-13. 
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In Florida v. Royer, U.S. ___., 103 8. Ct. 1319, 
75 L. Ed. 2d 229 (1983), the Court reversed a convic- 
tion of a man convicted of transporting narcotics. 
The defendant had initially been apprehended as he 
walked through an airport after it was determined 
by police that he fit the profile of a drug courier. He 
was held in a small room at the airport until his lug- 
gage could be brought to him. The suitcases were 
then opened, revealing a quantity of marijuana. At 
trial Royer’s motion to suppress was denied, but 
that denial was reversed by the Florida District 
Court of Appeal. In the U.S. Supreme Court it was 
argued that the reasonable suspicion standard for 
police investigatory stops enunciated in Terry v. 
Ohio, 392 U.S. 1, 88 S. Ct. 1868, 20 L. Ed. 2d 889 
(1968), should apply to Royer’s airport seizure by 
police officers. The Court disagreed, and concluded 
‘that at the time Royer produced the key to his suit- 
case, the detention to which he was then subjected 
was a more serious intrusion on his personal liberty 
than is allowable on mere suspicion of criminal ac- 
tivity.” 103 8. Ct. at 13826. 

We find these cases persuasive in reaching the 
conclusion that the compulsion of a person by police 
officers to accompany them to a police station or 
hospital, or wherever, and the forced submission 
to nontestimonial identification procedures, is a 
seizure of such a magnitude that more than mere 
Suspicion is required. We read the identifying 
physical characteristics act to require a showing of 
probable cause to believe the person to be so seized 
has engaged in an articulable criminal offense prior 
to the judicial officer issuing an order pursuant to 
§ 29-3303. As so interpreted, the act is constitu- 
tional. It would be anomalous and indeed bizarre to 
require such probable cause prior to the seizure of 
papers, books, and other objects, but not for the 
seizure of persons. See, also, Matter of Abe A., 56 
N.Y.2d 288, 487 N.E.2d 265, 452 N.Y.S.2d 6 (1982), for 
a case reaching the same conclusion. 
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The next inquiry is whether the order requiring 
Evans to submit to fingerprinting was based upon a 
showing of probable cause that a crime was commit- 
ted and that the defendant was the person commit- 
ting it. We are guided in this inquiry by the recent 
case of Illinois v. Gates, U.S. ___, 103 S. Ct. 
2317, 76 L. Ed. 2d 527 (1983). Gates teaches that 
findings of probable cause necessary for fourth 
amendment seizures pursuant to a warrant are to be 
interpreted in a commonsense manner with an eye 
to the totality of the circumstances. The same can 
be said for findings under § 29-3303. 

The affidavit supporting the order in this case es- 
tablishes the fact that a burglary occurred and that 
shortly after that burglary the defendant was seen 
and heard conversing with a small boy, and that the 
words ‘‘the stuff is over there’’ were uttered by the 
defendant in reference to a shed. The fruits of the 
burglary were later found in the same shed. The de- 
fendant was in Hay Springs, Nebraska, during the 
time the burglary occurred. We find that the affi- 
davit was sufficient to establish probable cause to 
believe that the defendant was involved in the bur- 
glary. 

As to the sufficiency of the evidence, the defendant 
argues principally that since the facts and circum- 
stances are reasonably susceptible of two interpreta- 
tions, they must be resolved in favor of the accused 
and therefore the evidence is insufficient to convict 
him. 

In making that argument he relies principally 
upon State v. EHarlywine, 191 Neb. 533, 215 N.W.2d 
895 (1974). In so arguing he overlooks the clear im- 
port of the later case of State v. Buchanan, 210 Neb. 
20, 312 N.W.2d 684 (1981), which acknowledges that 
while some decisions of this court may be found 
which create confusion as to the State’s burden in 
such a case, the better reasoned decisions of other 
courts, and the reasoning adopted in Buchanan, are 
that one accused of a crime may be convicted on the 
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basis of circumstantial evidence if, taken as a 
whole, the evidence establishes guilt beyond a rea- 
sonable doubt. See, also, State v. Rowe, 214 Neb. 
685, 335 N.W.2d 309 (1983); State v. Evans, 214 Neb. 
432, 334 N.W.2d 5 (1983). 

It is also the rule that after a jury has considered 
all the evidence and returned a verdict of guilty, 
that verdict may not, as a matter of law, be set 
aside on appeal for insufficiency of evidence, if the 
evidence sustains some rational theory of guilt. 
State v. Mackey, 200 Neb. 549, 264 N.W.2d 430 (1978); 
State v. Harig, 192 Neb. 49, 218 N.W.2d 884 (1974). 

Here, the evidence, including that entry was ob- 
tained through a broken window which would allow 
the admission of a small person, the finding of de- 
fendant’s palm print on a glove wrapper within the 
store, and the discovery of the stolen items as a re- 
sult of a conversation between the defendant and the 
unknown child, together with the other circum- 
stances, certainly sustains a rational theory of guilt. 
Not unlike in State v. Pena, 208 Neb. 250, 302 N.W.2d 
735 (1981), the jury was not required to accept de- 
fendant’s explanation as to how his print found its 
way onto the glove wrapper. 

As recently observed in State v. Rowe, supra, it is 
not for this court to accept one version of the case 
over another; that was for the jury. In determining 
the sufficiency of the evidence to sustain a convic- 
tion, it is not the province of this court to resolve 
conflicts in the evidence, pass on the credibility of 
witnesses, determine the plausibility of explana- 
tions, or weigh the evidence. Such matters are for 
the trier of fact, and the verdict must be sustained 
if, taking the view most favorable to the State, there 
is sufficient evidence to support it. 

Defendant’s claim that the evidence is insufficient 
to support his conviction is without merit. 

Next, the defendant argues that the trial court 
erred in refusing to charge the jury in the language 
of his tendered instruction Nos. 1 through 4. How. 
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ever, his argument deals only with tendered instruc- 
tion Nos. 1 and 4. Since consideration of assign- 
ments of error is limited to those discussed in the 
brief, we do not address tendered instruction Nos. 2 
and 3. See, Neb. Ct. R. 9D(1)d (Rev. 1982); Neb. 
Rev. Stat. § 25-1919 (Reissue 1979); Flakus v. Schug, 
213 Neb. 491, 329 N.W.2d 859 (1983). 

Defendant’s tendered instruction No. 1 undertook 
to inform the jury that he had a right to testify on his 
own behalf; that the jury had no right to disregard 
his testimony merely because he was the defendant, 
nor was it to receive the testimony as true; but that 
it was required to consider whether the testimony 
was true. The defendant does not undertake to ex- 
plain how the failure to so instruct the jury preju- 
diced his defense. The fact that he did testify would 
seem to convey to the jury the notion that he had a 
right to do so. As stated in State v. Bartholomew, 
212 Neb. 270, 322 N.W.2d 432 (1982), error cannot be 
predicated based on instructions given to the jury in 
the absence of prejudice to the rights of the defend- 
ant. That is equally the case with respect to the fail- 
ure to give tendered instructions. Moreover, there 
was no error; the court’s standard credibility in- 
struction properly advised the jury of the factors it 
was to consider in assessing the credibility of any 
witness. 

Defendant’s tendered instruction No. 4 simply mis- 
stated the law as to how the jury was to consider cir- 
cumstantial evidence. The court’s. instructions 
properly informed the jury as to the law in that re- 
gard, which is as set forth in the preceding discus- 
sion concerning the sufficiency of the evidence. 

Lastly, defendant argues that the trial court erred 
in not placing him on probation. The presentence 
investigation of the defendant is not a favorable one. 
He has a criminal history dating back to 1976, when 
he was 15 years old. It has long been the rule that 
an order denying probation and a sentence imposed 
within statutorily prescribed limits will not be dis- 
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turbed on appeal unless there has been an abuse of 
discretion on the part of the sentencing judge. State 
v. Patterson, 213 Neb. 686, 331 N.W.2d 500 (1983). 
The defendant was found guilty and convicted of vio- 
lating Neb. Rev. Stat. § 28-507 (Reissue 1979). This 
is a Class III felony punishable by up to 20 years’ im- 
prisonment, a $25,000 fine, or both. Neb. Rev. Stat. 
§ 28-105 (Reissue 1979). Under the circumstances it 
cannot be said that there was an abuse of discretion 
which worked to the prejudice of the defendant. 
AFFIRMED. 

KRrivosHa, C.J., dissenting. 

I regret that I must dissent in this case. While I 
concur completely with that portion of the majority 
opinion which provides that Neb. Rev. Stat. § 29-3303 
(Reissue 1979) requires a showing of probable cause 
that a crime has been committed and that the per- 
son compelled to produce the nontestimonial evi- 
dence has committed that crime before an order re- 
quiring one to give fingerprints may issue, I cannot 
agree that the evidence in this case, even when con- 
sidered as a whole, was sufficient to submit the case 
to the jury. The circumstantial evidence presented 
to the jury is to the effect that a glove wrapper con- 
tained a palm print of the accused; that he was over- 
heard saying to a young boy, “‘It is over there’’; and 
that he displayed a thick stack of currency while 
making a purchase on July 2, 1982. The palm print 
was on a wrapper that had been around a pair of 
gloves offered for sale and which the defendant had 
a right to touch. The fact that no one could remem- 
ber that he was in the store was not sufficient, in my 
view, to create any inference of his having placed 
his palm print on the wrapper during the course of a 
robbery. Moreover, his pointing in a general direc- 
tion and saying ‘‘It is over there’’ are not sufficient 
to connect him with the fact that certain goods from 
the store are later found in a shed a week after the 
burglary. No goods, including the gloves, were ever 
found in the possession of the defendant or on any 
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property owned or controlled by the defendant. 
While it is true that one accused of a crime may be 
convicted on the basis of circumstantial evidence if, 
taken as a whole, the evidence establishes guilt be- 
yond a reasonable doubt, and the State is not re- 
quired to disprove every hypothesis but that of guilt, 
see State v. Buchanan, 210 Neb. 20, 312 N.W.2d 684 
(1981), it is likewise true that to sustain a conviction 
for a crime the corpus delicti must be proved beyond 
a reasonable doubt. State v. Workman, 213 Neb. 
479, 329 N.W.2d 571 (1983). In order to convict one of 
burglary in violation of Neb. Rev. Stat. § 28-507 
(Reissue 1979), the State must produce evidence to 
prove beyond a reasonable doubt that the accused 
willfully, maliciously, and forcibly broke and en- 
tered any real estate or any improvements thereon 
with intent to commit any felony or with intent to 
steal property of any value. The State was able to 
establish the elements of the crime only by requiring 
the jury to make substantial leaps of faith from one 
bit of circumstantial evidence to another. In my 
view, it was asking more than the jury should have 
been asked to do, and, like our decision in State v. 
Workman, supra, the action should have been dis- 
missed. 
WHITE, J., joins in this dissent. 


MARVIN WILSON, APPELLANT, V. BRYAN MEMORIAL 
HOSPITAL, A NEBRASKA CORPORATION, ET AL., APPELLEES. 
RUTH WILSON, APPELLANT, V. BRYAN MEMORIAL 
HOSPITAL, A NEBRASKA CORPORATION, ET AL., APPELLEES. 
338 N.W.2d 796 


Filed October 7, 1983. Nos. 83-070, 83-071. 


Courts: Judgments. A District Court has both statutory and in- 
herent power to dismiss an action for lack of prosecution. 


Appeal from the District Court for Lancaster 
County: DALE E. Faurnsrucn, Judge. Affirmed. 
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Marjan R. Kmiec, and Richard J. Dinsmore, for 
appellants. 


Kenneth C. Stephan of Knudsen, Berkheimer, 
Richardson & Endacott, for appellee Decker. 


Joe P. Cashen and Neil B. Danberg, Jr., of Ken- 
nedy, Holland, DeLacy & Svoboda, for appellee 
Bryan Memorial Hospital. 


KRIvosHA, C.J., BOSLAUGH, WHITE, HASTINGS, 
CAPORALE, SHANAHAN, and GRANT, JJ. 


PER CURIAM. 

This is an appeal from an order of the District 
Court for Lancaster County, Nebraska, in each of 
two related cases, dismissing the petitions for fail- 
ure to prosecute diligently. We affirm. 

The petitions filed by Marvin Wilson and Ruth Wil- 
son, husband and wife, on May 9, 1979, alleged a 
cause of action of medical negligence against appel- 
lees, Douglass A. Decker, M.D., and Bryan Me- 
morial Hospital, a corporation. 

Preliminary motions were made and promptly 
ruled on by the court. Answers were filed by 
Decker and Bryan Memorial on August 22, 1979, and 
August 31, 1979, respectively. The cases were at is- 
sue from those dates. 

On September 12, 1980, Decker moved for dis- 
missal of both cases. He moved for dismissal of the 
suit brought by Ruth Wilson for want of prosecution. 
Decker moved to dismiss the suit brought by Marvin 
Wilson on grounds that Marvin had failed to answer 
the interrogatories which had been served on him on 
August 13, 1979. Both motions to dismiss were with- 
drawn. The answers to the interrogatories were not 
filed, and a motion to compel answers was filed on 
January 9, 1981. Appellants’ counsel did not appear 
at the hearing. The interrogatories were eventually 
answered. 

At the hearing on the motion for dismissal, the 
trial court observed that except for pleadings filed 
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resisting the motions to dismiss, the court files dis- 
closed no action by the appellants for 3 years. Affi- 
davits offered at the hearing established that the 
only discovery in the cases was that by appellees. 
Some effort was made to arrange depositions of the 
appellees in April 1982 but was apparently aban- 
doned. On the date of the hearing, counsel for ap- 
pellants again resisted dismissal, confessed that the 
cause was not ready for trial, and indicated that 60 
to 90 days would be necessary. The trial court, in 
effect, found that 3 years and 3 months after the 
cause is at issue, the failure to have discovery com- 
pleted and be prepared for trial indicated a decided 
lack of diligence. In addition, both cases had pre- 
viously been placed on the dismissal docket of the 
trial court for want of prosecution, and one case had 
previously been on the dismissal docket twice be- 
fore, only to escape. 

It is elementary that a District Court has inherent 
authority, even absent a statute, to dismiss cases not 
diligently prosecuted. A. Hirsh, Inc. v. National 
Hair Co., 210 Neb. 397, 315 N.W.2d 236 (1982). 

We find that the District Court did not abuse its 
discretion in dismissing the action. 

We are aware from the record that lead counsel is 
not a member of the Nebraska bar and is associated 
with Nebraska counsel to allow lead counsel’s ap- 
pearance in the courts of this state. It fairly ap- 
pears that the extensive delays were the result of in- 
action by the lead counsel. Appearances by counsel 
not licensed in this state are a matter of grace and 
not of right, and the same degree of diligence is re- 
quired of them as counsel admitted to the Nebraska 
bar. 

We further observe that in the suggested case pro- 
gression rules for the District Courts the recom- 
mended time for disposition of this type of action is 
18 months. To fail to affirm the decision of a trial 
court on the second and third motions to dismiss for 
want of diligent prosecution, involving a delay twice 
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would be a travesty and an affront to courts and 
counsel who are in good faith attempting to support 
this court’s determination to insure speedy resolu- 


tion of cases in all the courts of Nebraska. 
AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, V. DARWIN JAY 
ROBINSON, APPELLANT. 
339 N.W.2d 76 


Filed October 7, 1983. No. 83-249. 


1. Post Conviction. In order to state a cause of action for post convic- 
tion relief, the motion must allege facts which, if proved, constitute 
an infringement of the prisoner’s constitutional rights; allegations 
which are mere conclusions are insufficient. 

2. Records: Appeal and Error. An assignment of error which re- 
quires an examination of evidence cannot prevail on appeal! in the 
absence of a bill of exceptions; the only question presented under 
such circumstances is the sufficiency of the pleadings to sustain the 
judgment of the trial court. 


Appeal from the District Court for Douglas County: 
SAMUEL P. CANIGLIA, Judge. Appeal dismissed. 


Darwin Jay Robinson, pro se. 


Paul L. Douglas, Attorney General, and Mark D. 
Starr, for appellee. 


KRIVOSHA, C.J., BOSLAUGH, WHITE, HASTINGS, 
CAPORALE, SHANAHAN, and GRANT, JJ. 


CAPORALE, J. 

In this appeal the defendant-appellant, Darwin 
Jay Robinson, seeks reversal of the District Court’s 
order denying post conviction relief. We affirm. 

Defendant’s entire motion for post conviction re- 
lief reads as follows: 

“COMES NOW the petitioner and in pro se, pur- 
suant to Nebraska Revised Statue [sic] Section 
29§3001-3004 (Revised Reissue 1979) of the Uniform 
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Post-Conviction Act, and shows that he is the peti- 
tioner in the above-entitled case herein, that he is a 
citizen of the State of Nebraska. That there was 
such a denial or infringement of the rights of the pe- 
titioner as to render the judgement void or voidable 
under the Constitution of this State or the Constitu- 
tion of the United States. That he is in the custody 
of the Nebraska State Penitentiary in Lincoln, Ne- 
braska, 68502-0500, from a judgement of conviction 
in the Douglas County District Court, and that said 
judgement of conviction is the subject of this cause 
of action. 

‘‘Wherefore, the petitioner moves this Court, pur- 
suant to the Nebraska Statue [sic], 29§3001-3004 (Re- 
issue 1979), and order that a hearing be held on the 
matter in this said Motion for Post-Conviction Relief 
and that it set aside the sentence and judgement ren- 
dered.”’ 

It is obvious that the motion does not meet the re- 
quirements of Neb. Rev. Stat. § 29-3001 (Reissue 
1979) that a ‘‘verified motion .. . stating the grounds 
relied upon’’ be filed. 

Not only is the motion not verified, it sets forth no 
facts which, if proved, would entitle defendant to re- 
lief. Defendant pleads only the conclusion that 
there was a denial of federal and state constitutional 
rights. 

We have recently reiterated the rule that in order 
to state a cause of action for post conviction relief, 
the motion must allege facts which, if proved, con- 
stitute an infringement of the prisoner’s constitu- 
tional rights; allegations which are mere conclu- 
sions are insufficient. State v. Glasenapp, 212 Neb. 
99, 321 N.W.2d 450 (1982). 

No hearing was required. However, it appears, 
from the lower court’s order directing the sheriff to 
bring the defendant before the court, that a hearing 
was nonetheless had. 

The transcript contains two praecipes, each di- 
rected to the clerk of the trial court. One praecipe 
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reads: ‘‘Request is made for direction to the offi- 
cial stenographic reporter, Lois Thompson, for a 
complete Bill of Exceptions in the above entitled 
cause, same to contain all evidence offered and re- 
ceived, for purpose of a reviw [sic] of the conviction 
and sentence and Post Conviction order in said 
cause by the Supreme Court of the State of Ne- 
braska.’’ 

The other praecipe states: ‘‘Please make Tran- 
script of record in above entitled case for Supreme 
Court, and include therein: ; 

“1. Trial Bill of Exceptions of October 6, 1981, 
and November 2, 1981. 

“2. Post Conviction records of March 24, 1983, 
(including all motions and docket entries, and Bill of 
Exception as well as exhibits). 

“3. Docket entries of March 2, 1983, (including 
the findings of facts and law by the trial court). 

“4, All exhibits offered and received on March 
24th, 1983.’’ 

The record does not reflect whether defendant 
complied with the provisions of Neb. Ct. R. 5A(1) 
(Rev. 1982), which requires in part that the appel- 
lant ‘‘file a request to prepare a bill of exceptions in 
the office of the clerk of the District Court at the 
same time the notice of appeal is filed. At the same 
time, appellant shall deliver a copy of the request to 
the court reporter.”’ 

In any event, no bill of exceptions has been filed 
with this court concerning whatever evidentiary pro- 
ceedings have been had on defendant’s motion. 

Defendant’s assignments of error claim the trial 
court erred in refusing to suppress evidence which 
was allegedly illegally obtained, and erred in re- 
fusing to suppress both in- and out-of-court identifi- 
cation testimony. Even if we were to assume, but 
not decide, that such errors could not have been as- 
serted in defendant’s direct appeal (case No. 82-028, 
wherein said appeal was determined to be wholly 
frivolous and the judgment of the trial court af- 
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firmed), it is clear they cannot be reviewed in the 
absence of an evidentiary record. 

It has long been the rule in this jurisdiction that 
any assignment of error which requires an examina- 
tion of evidence cannot prevail on appeal in the ab- 
sence of a bill of exceptions; the only question pre- 
sented under such circumstances is the sufficiency 
of the pleadings to sustain the judgment of the trial 
court. State v. Jacobsen, 194 Neb. 105, 230 N.W.2d 
219 (1975). See, also, Snyder v. Nelson, 213 Neb. 605, 
331 N.W.2d 252 (1983); Neb. Ct. R. 5A(1) (Rev. 1982). 

The trial court’s ruling states only the following: 
‘Motion of defendant for post conviction relief is de- 
nied. Mandate received from Supreme Court af- 
firming conviction. Costs taxed to Douglas County.”’ 

If the trial court denied relief on the grounds the 
motion stated no facts upon which relief might be 
granted, it was correct. 

If the court did in fact take evidence and conclude, 
as would be inherent in its ruling, that the evidence 
did not support defendant’s conclusions, we are in no 
position to review the determination. In either 
event, the appeal must be dismissed. 

APPEAL DISMISSED. 


SHARON Y. COLSON, APPELLANT AND CROSS-APPELLEE, V. 
Roy H. CoLson, APPELLEE AND CROSS-APPELLANT,. 
339 N.W.2d 280 


Filed October 21, 1983. No. 82-645. 


1. Divorce: Property Division: Fraud. Where a party to a divorce 
action, represented by counsel, voluntarily executes a property set- 
tlement agreement which is approved by the court and incor- 
porated into a divorce decree from which no appeal is taken, the 
decree will not thereafter be vacated or modified as to such prop- 
erty provisions. One of the exceptions to the rule, however, is that 
the decree may be vacated or modified where there is evidence of 
fraud. 

2. Property Division. In every case involving the dissolution of a 
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marriage and the division of property, the trial court must examine 
how the property is being divided, even if by agreement of the 
parties; the court can only approve the agreement if the court finds 
the agreement is not unconscionable. 
3. Property Division: Fraud. In reviewing a property settlement 
agreement entered into by the parties, the trial court is admon- 
ished not to regard the agreement lightly but, rather, is required to 
carefully scrutinize the agreement to be sure that neither party 
takes an unconscionable advantage over the other through fraud. 

. In order for the court to carry out its duty with re- 
gard to property settlement agreements, the parties must be hon- 
est and candid with the court so that the court may have all of the 
proper and necessary information before it in order to make its de- 
cision. 


The fact that a decree is submitted and repre- 
saniations made to the court that the decree contains a description 
of matters previously disclosed to the court and agreed to by the 
parties, when, in fact, they were not, is not sufficient to overcome 
an objection of fraud. 


Appeal from the District Court for Lancaster 
County: WiuLiiam D. BLue, Judge. Reversed and 
remanded with directions. 


Betsy G. Berger, for appellant. 


James L. Haszard of Zimmerman & Haszard, for 
appellee. 


KrRivosHa, C.J., WHITE, and Hastincs, JJ., and 
BRODKEY, J., Retired, and MurpuHy, JOHN, D.J. 


KRIvosHa, C.J. 

The appellant, Sharon Y. Colson, appeals from a 
judgment entered by the District Court for Lancas- 
ter County, Nebraska, dismissing her petition seek- 
ing to modify and reform a decree of divorce previ- 
ously entered by the District Court. The decree, en- 
tered by the court on January 4, 1980, approved an 
oral property settlement agreement between the 
parties. Mrs. Colson maintains as her basis for 
such relief the fact that Mr. Colson failed to fully 
and honestly disclose to the trial court the extent of 
his assets prior to the entry of the decree, i.e., while 
he represented to the court that the estate of the par- 
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ties was in the amount of approximately $216,000, in 
fact it was well in excess of $650,000. While the rec- 
ord in this case is anything but a model of clarity, 
one fact does stand out. Specifically, Mr. Colson 
knowingly withheld information about the value of 
his estate from the trial court prior to the time the 
court entered the decree. 

Mr. Colson argues that the District Court has ju- 
risdiction to modify a property settlement contained 
in the divorce decree only during the 6-month period 
after the decree has been entered by the court. It is 
true that we have held previously that where a party 
to a divorce action, represented by counsel, volun- 
tarily executes a property settlement agreement 
which is approved by the court and incorporated into 
a divorce decree from which no appeal is taken, the 
decree will not thereafter be vacated or modified as 
‘to such property provisions. See Klabunde v. 
Klabunde, 194 Neb. 681, 234 N.W.2d 837 (1975). One 
of the exceptions to the rule, however, is that the de- 
cree may be vacated or modified where there is evi- 
dence of fraud. See Shinn v. Shinn, 148 Neb. 832, 29 
N.W.2d 629 (1947). 

In the instant case, the decree entered on January 
4, 1980, recites that the parties have entered into an 
oral property settlement agreement, the terms of 
which were acknowledged in open court, and there- 
after approved by the court as fair and equitable 
and not unconscionable. In every case involving the 
dissolution of a marriage and the division of prop- 
erty, the trial court must examine how the property 
is being divided, even if by agreement of the par- 
ties; the court can only approve the agreement if the 
court finds the agreement is not unconscionable. 
See Neb. Rev. Stat. § 42-366 (Reissue 1978). The 
trial court, in reviewing the property agreement, is 
admonished not to regard the agreement lightly but, 
rather, is required to carefully scrutinize the agree- 
ment in order to be sure that neither party takes an 
unconscionable advantage over the other through 


COLSON v. COLSON 455 
Cite as 215 Neb. 452 


fraud. See, Clatterbaugh v. Clatterbaugh, 182 Neb. 
160, 153 N.W.2d 749 (1967); Diers v. Diers, 185 Neb. 
552, 177 N.W.2d 5038 (1970). Whether the agreement 
is unconscionable or not is not subject to mathe- 
matical certainty and must be determined by the 
facts in each case. See Van Pelt v. Van Pelt, 206 
Neb. 350, 292 N.W.2d 917 (1980). 

Although the manner by which the court reaches 
its conclusion may vary from case to case, one fact 
is unquestionably clear—unless the trial court has 
all of the honest facts, it cannot possibly carry out 
its duty to first examine the agreement and then ap- 
prove or reject the agreement. In order for the 
court to carry out its duty with regard to property 
settlement agreements, it seems clear, beyond ques- 
tion, that the parties must be honest and candid with 
the court so that the court may have all of the 
proper and necessary information before it in order 
to make its decision. 

The evidence is without dispute that perhaps there 
were aS many as 11 pieces of real estate, the exist- 
ence of which was withheld from the court’s knowl- 
edge prior to the time the agreement was approved 
and the decree was signed. Examples of the omit- 
ted property include a residence located at 14200 
Pioneers Boulevard. Mrs. Colson testified that this 
property was sold for around $60,000. Mr. Colson re- 
sponds, in his brief, that there is no indication where 
this information was obtained; however, no objec- 
tion was made when Mrs. Colson testified regarding 
the property or its value. Likewise, Mrs. Colson tes- 
tified about property described as Lot 5, Block 5, 
Briarhurst, Lincoln, which she maintains was sold 
for $15,000 or $16,000. Again, Mr. Colson questions 
the source of Mrs. Colson’s information, but he 
made no objection to her testimony at the time of 
trial. Mrs. Colson further testified that a residence 
at 5621 Tipperary Trail in Lincoln was sold for 
$70,000 and the sale was not reported to the court. 
Mr. Colson’s answer regarding this omitted prop- 
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erty is that the payment check, exhibit 20, was is- 
sued jointly to him and Mrs. Colson and therefore 
she is somehow precluded from objecting to this 
omission. Finally, Mr. Colson admits that he omit- 
ted a house being built upon a parcel of ground de- 
scribed as Lot 13, Taylor Meadows, an addition to 
the City of Lincoln, Lancaster County, Nebraska. 
These are but a few examples of the 11 tracts not 
disclosed to the court prior to the entry of the de- 
cree. 

Mr. Colson argues that while these lots were not 
described in answers to interrogatories or in an ex- 
hibit required to be prepared by court rule, they 
were attached to the decree when the decree was 
signed, thereby putting everyone on notice. The 
fact that a decree is submitted and representations 
made to the court that the decree contains a descrip- 
tion of matters previously disclosed to the court and 
agreed to by the parties, when, in fact, they were 
not, is not sufficient to overcome an objection of 
fraud. 

There are a number of bank accounts, some of 
which appear to be in Mr. Colson’s name. He main- 
tains that, while they are in his name, he has no con- 
trol over them nor any rights to them. That may or 
may not be true. Clearly, the information was 
never conveyed to the court. 

Here, we are not just concerned with the fact that 
Mr. Colson withheld information from Mrs. Colson; 
we are further concerned with the fact that Mr. 
Colson clearly withheld information from the court 
which the court needed in order to carry out its func- 
tion of approving or disapproving the property set- 
tlement agreement. While we do not mean to imply 
that the omission of any item of property will justify 
setting aside a previously approved property settle- 
ment agreement, where, as here, the omissions are 
gross and significant so as to interfere with the 
court’s duty to scrutinize the agreement, the agree- 
ment must be set aside. It is to prevent exactly 
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what appears to have transpired in the instant case 
that courts must determine that property settlement 
agreements are not unconscionable. There may be 
explanations for all of these matters. We are not at 
this time passing.upon that fact. What we are 
passing upon is the fact that the trial court was not 
able to sort out the truth of the matter, and therefore 
not able to determine whether an equitable division 
was agreed to by the parties. The courts cannot 
tolerate persons intentionally withholding informa- 
tion required to be furnished to the court. Where 
one attempts to take advantage of the court in that 
fashion, one must suffer the consequences if caught. 
For these reasons we reverse the decision of the 
trial court and on remand order that a hearing be 
held as to all of the properties in which the parties 
appear to have had any interest at the time of the di- 
vorce, so that the court might make a fair and 
equitable division, taking into account any and all 
properties previously acquired by either party as 
separate property. In so doing we do not in any 
manner modify or affect that portion of the decree 
entered on January 4, 1980, which dissolved the mar- 
riage of the parties, but only that portion which ap- 
proved the property settlement agreement of the 
parties. 

One other matter requires our attention. Mr. 
Colson has cross-appealed from that portion of the 
District Court’s order which required Mr. Colson to 
pay Mrs. Colson $1,000 to apply toward her attorney 
fees on appeal. We need not consider that assign- 
ment, however, because we specifically award an 
attorney fee to Mrs. Colson in the amount of $1,500 to 
apply toward her attorney fees in this court. The 
sum is assessed as costs against Mr. Colson. This 
fee is to be in lieu of any fee awarded by the trial 
court on appeal, and to the extent Mr. Colson has 
paid any portion of the $1,000 previously ordered by 
the trial court, he is to receive credit against the 
$1,500 ordered paid herein. 
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The judgment is reversed and the cause remanded 
with directions. 
REVERSED AND REMANDED WITH DIRECTIONS. 


RYDER TRUCK RENTAL, INC., A CORPORATION, 
APPELLEE, V. TRANSPORTATION E:QUIPMENT Co., INC., A 
NEBRASKA CORPORATION, DEFENDANT AND THIRD-PARTY 

PLAINTIFF, APPELLANT, 
PauL A. HEIFNER, THIRD-PARTY DEFENDANT AND 
APPELLEE. 
339 N.W.2d 283 


Filed October 21, 1983. No. 82-652. 


1. Assignments. Generally, an assignor retains only those rights 
which have not passed to the assignee by the assignment, and the 
assignor loses all right to control or enforce an assigned right 
against the obligor. 

2. Pleadings. An allegation in a pleading upon which an action is 
tried is a judicial admission and a limitation of the issues which is 
binding upon the party making the allegation. 

3. Agency. A party who has knowingly permitted others to treat one 
as his agent is estopped to deny the agency. 


Appeal from the District Court for Hall County: 
RicHARD L. DeBacker, Judge. Affirmed. 


John R. Hall of Anderson, Vipperman, Hinman, 
Hall & Kovanda, for appellant. 


Stephen A. Scherr of Whelan, Foote & Scherr, 
P.C., for appellee Ryder Truck. 


BOSLAUGH, WHITE, and SHANAHAN, JJ., and NORTON, 
D.J., and CoLWELL, D.J., Retired. 


BosLAuGH, J. 

Ryder Truck Rental, Inc., commenced this action 
to recover the balance due it on a truck rental agree- 
ment entered into with the defendant Transportation 
Equipment Co., Inc., on October 10, 1977. 

The agreement was for the lease of a tractor unit, 
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No. 66058K, to the defendant in accordance with the 
terms of the written agreement and attached sched- 
ules. On May 22, 1978, with the approval of Ryder, 
the defendant assigned the agreement to Williams 
Transfer, Inc. The assignment provided that the de- 
fendant was not released from its obligations and 
liabilities under the lease. 

Williams Transfer was not a party to the action, 
and the record is not clear as to whether further as- 
signments were made by Williams. The record does 
show that Ryder understood that Transportation 
Equipment Co. and Williams Transfer were under 
the same management. The president of Transpor- 
tation Equipment Co., Robert Gartner, testified that 
both entities operated to an extent out of the same 
building and that he served ‘“‘in an advisory ca- 
pacity’ at Williams Transfer. 

Trip records maintained by Ryder show that Wil- 
liams Transfer was listed as ‘‘lessee’’ beginning in 
January 1978. ‘‘Paul A. Heifner, dba H & K Truck- 
ing Co. (and Transportation Equip. Co.)’’ are listed 
as ‘“‘lessee’’ beginning in April 1978. These records 
indicate that a number of drivers operated the ve- 
hicle, including one named ‘‘Svoboda.”’ 

Gartner testified he was aware that Heifner was 
operating the vehicle during this time. However, he 
testified that Transportation Equipment Co. did not 
have a written agreement with Heifner for use of the 
vehicle. The district manager for Ryder testified he 
was under the impression that an agreement existed 
whereby Transportation Equipment Co. allowed 
Heifner use of the vehicle and whereby Heifner did 
remit payments to Ryder. 

On November 15, 1978, vehicle No. 66058K was 
taken out of service due to an accident. On that trip 
Svoboda was the driver and ‘‘Paul A. Heifner, dba 
H & K Trucking Co. (and Transportation Equipment 
Co.)’’ were listed as the ‘“‘lessee.’’ The record shows 
that a substitute vehicle was requested by Heifner. 
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Ryder then provided vehicle No. 23528, which was 
signed for by Svoboda. 

Transportation Equipment Co. refused to pay the 
charges against the substituted vehicle in the 
amount of $7,901.17. Ryder then brought this suit 
against Transportation Equipment Co. for the bal- 
ance due. 

The transcript does not contain an answer filed by 
the defendant Transportation Equipment Co. The 
defendant filed a third-party petition against Heifner 
in which it alleged that it had assigned the rental 
agreement for the substituted vehicle to Heifner and 
that he was liable to the defendant for any judgment 
against the defendant for payments due under the 
agreements. 

The trial court found generally for the plaintiff 
and awarded judgment in the amount of $7,901.17. 
The third-party petition was dismissed. The de- 
fendant has appealed and has assigned as error the 
finding that the defendant was liable for rental 
charges for the substituted vehicle, No. 23528. 

The agreement contained the following provision: 
“Ryder will, at the request of Customer, rent Cus- 
tomer a replacement vehicle, if available from 
Ryder’s rental fleet, at a rental rate equal to the 
charges applicable to the inoperable Vehicle.”’ 

The defendant contends that it is not liable be- 
cause it did not request the substitute vehicle, was 
not notified that a substitute vehicle had been re- 
quested by Heifner, and Heifner was not empowered 
to request a substitute. None of these arguments 
has merit. 

The assignment of the agreement to Williams 
Transfer provided: ‘‘Assignor does hereby assign 
to Assignee all of its right, title and interest in and to 
the above described Lease Agreement and the use of 
the vehicles covered thereby.’’ 

By this assignment, the assignee Williams ac- 
quired all of the rights and interests of the assignor, 
Transportation Equipment Co. State Securities Co. 
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v. Daringer, 206 Neb. 427, 293 N.W.2d 102 (1980); 
United States Nat. Bank v. Alexander, 140 Neb. 784, 
1 N.W.2d 920 (1942). Generally, an assignor retains 
only those rights which have not passed to the as- 
signee by the assignment. The assignor loses all 
right to control or enforce an assigned right against 
the obligor. 6A C.J.S. Assignments § 96 (1975). In 
this case the defendant transferred its right to re- 
quest a substitute vehicle to Williams Transfer, and 
it cannot now claim that its failure to request a sub- 
stitute vehicle or Ryder’s failure to notify it of Heif- 
ner’s request precludes its liability. 

In its third-party petition the defendant alleged 
that it had entered into a lease agreement with Heif- 
ner for the use of the substituted vehicle. This alle- 
gation was a judicial admission and a limitation of 
the issues, which was binding upon it. City of 
Omaha v. Rubin, 177 Neb. 314, 128 N.W.2d 814 (1964). 

At the trial the defendant attempted to prove that 
it had no agreement with Heifner and that he was, in 
essence, a stranger to the transaction. A party may 
not subsequently take a position contradictory of, or 
inconsistent with, his pleadings. 71 C.J.S. Pleading 
§ 59 (1951); Kuhlman v. Farmers Union Co-Operative 
Assn., 152 Neb. 597, 42 N.W.2d 182 (1950). The de- 
fendant is deemed to have admitted that Heifner 
acted pursuant to a lease agreement with it, and 
thus had authority to request a substitute. 

There are other grounds upon which a judgment 
for the plaintiff may be supported. There is suffi- 
cient evidence to support a finding that Heifner had 
apparent authority to request a substitute vehicle. 
Apparent authority is the power which enables a per- 
son to affect the legal relations of another with third 
persons, professedly as agent for the other, from and 
in accordance with the other’s manifestation to such 
third persons. A party who has knowingly permitted 
others to treat one as his agent is estopped to deny 
the agency. Abel Constr. Co. v. School Dist. of 
Seward, 188 Neb. 166, 195 N.W.2d 744 (1972). 
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The record shows that it was Ryder’s understand- 
ing that Heifner had authority to control and possess 
the vehicles leased; that Heifner made remittances 
directly to Ryder; and that Transportation Equip- 
ment Co. was aware that Heifner had been using the 
vehicle even before it assigned the lease. Thus, it 
may be inferred that Heifner had authority to re- 
quest a substitute vehicle, and the defendant is es- 
topped from denying this authority. 

The record supports the judgment for the plaintiff 
and the judgment is affirmed. 

AFFIRMED. 


NEBRASKA PUBLIC POWER DISTRICT, A PUBLIC 
CORPORATION AND POLITICAL SUBDIVISION OF THE STATE 
oF NEBRASKA, APPELLANT, V. KATHIE LAACY, APPELLEE. 

339 N.W.2d 286 


Filed October 21, 1983. No. 82-709. 


Equal Opportunity Commission: Civil Rights: Discrimination. In 
order to sustain a charge of discrimination where there is no 
charge of a universal discriminatory practice or system, the com- 
plainant must establish that the employer intentionally engaged in 
acts that discriminated against the complainant in violation of the 
statutory prohibition. 


Appeal from the District Court for Platte County: 
JOHN C. WHITEHEAD, Judge. Reversed and dis- 
missed. 


John R. McPhail, and Barlow, Johnson, DeMars & 
Flodman, for appellant. 


Paul E. Hofmeister of Van Steenberg, Brower, 
Chaloupka, Mullin & Holyoke, for appellee. 


Krivosua, C.J., HasTINGs, CAPORALE, and GRANT, 
JJ., and BRoDKEY, J., Retired. 


Krivosna, C.J. 
The appellant, Nebraska Public Power District 
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(NPPD), appeals from a judgment entered by the 
District Court for Platte County, Nebraska, affirm- 
ing an order earlier entered by the Nebraska Equal 
Opportunity Commission. The commission had 
found that NPPD had violated § 48-1104(1) and (2) of 
the Nebraska Fair Employment Practice Act, Neb. 
Rev. Stat. §§ 48-1101 to 48-1125 (Reissue 1978), when 
it failed to hire the appellee, Kathie Lacy. We be- 
lieve that the District Court was in error, and we 
therefore reverse and dismiss the complaint. 

Before turning to the facts of the case, we believe 
it helpful to consider the standard of review to be ap- 
plied by both the District Court and this court. Un- 
der the provisions of § 48-1120 an appeal may be 
taken from an order entered by the Equal Oppor- 
tunity Commission to the appropriate District Court. 
The District Court, after considering the evidence 
presented before the commission, is to affirm the ac- 
tion of the commission unless ‘‘[t}he findings of the 
commission in support of such order are unreason- 
able or arbitrary or are not supported by a pre- 
ponderance of the evidence.’’ § 48-1120(3)(b). See, 
also, Snygg v. City of Scottsbluff Police Dept., 201 
Neb. 16, 266 N.W.2d 76 (1978). On appeal to the Su- 
preme Court the judgment of the District Court is to 
be affirmed if it is supported by substantial evi- 
dence. See Snygg v. City of Scottsbluff Police Dept., 
supra. 

Lacy initiated this action by filing a complaint 
with the Equal Opportunity Commission, alleging 
that NPPD had violated § 48-1104(1) and (2) of the 
Nebraska Fair Employment Practice Act by re- 
fusing to hire her because of her sex. Section 
48-1104 makes it unlawful for an employer ‘‘(1) To 
fail or refuse to hire... any individual . . . because 
of such individual’s ...sex....’’ Therefore, in or- 
der for Lacy to recover in this action, based upon the 
claim as she presented it, she must prove by a pre- 
ponderance of the evidence that NPPD refused to 
hire her because of her sex. Moreover, we have 
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held previously that in order to sustain a charge of 
discrimination where there is no charge of a uni- 
versal discriminatory practice or system, the com- 
plainant must establish that the employer inten- 
tionally engaged in acts that discriminated against 
the complainant in violation of the statutory prohibi- 
tion. See, American Stores v. Jordan, 213 Neb. 213, 
328 N.W.2d 756 (1982); Duffy v. Physicians Mut. Ins. 
Co., 191 Neb. 233, 214 N.W.2d 471 (1974). 

The facts in this case disclose that on June 18, 
1979, Lacy filed an employment application with 
NPPD at its Scottsbluff plant in connection with 
Lacy’s desire to obtain employment with NPPD as a 
‘utility maintenance man.’’ NPPD maintains that 
at the time the application was filed there was then 
in effect a hiring freeze which was shortly thereafter 
lifted. The record further discloses that NPPD did 
not interview Lacy but, instead, transferred an ex- 
isting NPPD employee into the job. Lacy was inter- 
viewed subsequently for a second opening as utility 
maintenance person but, again, was not hired for 
that position. 

The commission limited its findings with respect 
to the first job opening and specifically disregarded 
Lacy’s complaint with regard to the second opening. 
Lacy did not appeal from that decision, and the par- 
ties at oral argument conceded that the matter was 
not relevant to the review either by the District 
Court, in the first instance, or by this court on ap- 
peal in this case. Our review of the evidence is 
limited to those matters relating to the first job 
opening for which Lacy was not hired, which she 
claims constituted a violation of § 48-1104(1) and (2). 

The only evidence in the record is that Lacy was 
not interviewed for a job for which she had applied 
and which was instead given to an individual al- 
ready employed by NPPD. Lacy argues that this 
shows an intent to discriminate. Otherwise, she 
claims, she would have been interviewed. We know 
of no rule of law, nor has any been cited to us, which 
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provides that an employer must interview all per- 
sons who file applications with the employer. Fur- 
thermore, there is no evidence in the record that, 
prior to transferring an existing employee of NPPD 
to the position, Lacy’s application was not in fact re- 
viewed. Lacy claims it was not, but NPPD denies 
it. 

In McDonnell Douglas Corp. v. Green, 411 U.S. 
792, 93 S. Ct. 1817, 36 L. Ed. 2d 668 (1973), the U.S. 
Supreme Court, in reviewing the federal act which is 
similar to the Nebraska act involved in this appeal, 
held that a complainant had the initial burden of 
proof in showing a prima facie case of employment 
discrimination before the employer was required to 
go forward with its proof. There is simply insuffi- 
cient evidence in this record from which one may 
conclude that Lacy has sustained her burden by a 
preponderance of the evidence. All that she has es- 
tablished is that she was not hired for the job she 
sought. No one argues that the employee trans- 
ferred was less qualified for the job or otherwise im- 
properly selected. 

While the purpose of the act, as stated in § 48-1101, 
is to establish a policy by the state to foster the em- 
ployment of all employable persons, regardless of 
race, color, religion, sex, disability, or national 
origin, a purpose which is laudable, the act further 
provides in § 48-1101: ‘‘The policy of this state does 
not require any person to employ an applicant for 
employment because of his race, color, religion, 
sex, disability, or national origin; and the policy of 
this state does not require any employer, employ- 
ment agency, labor organization, or joint labor- 
management committee to grant preferential treat- 
ment to any individual or to any group because of 
race, color, religion, sex, disability, or national 
origin.’’ The most that can be said from the record 
in this case is that Lacy was not employed for the 
job she sought and that she is a woman. This is not 
sufficient to establish by a preponderance of the evi- 
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dence a violation of the Nebraska Fair Employment 
Practice Act as set forth in § 48-1104, and certainly 
does not establish by a preponderance of the evi- 
dence an intentional act on the part of NPPD to dis- 
criminate. For this reason the court is required to 
reverse the action of the District Court affirming the 
commission’s order, and to dismiss the complaint. 
REVERSED AND DISMISSED. 


STATE OF NEBRASKA, APPELLEE, V. LARRY D. 
GILREATH, APPELLANT. 
339 N.W.2d 288 


Filed October 21, 1983. No. 82-721. 


1. Search Warrants: Affidavits. A ‘‘totality of the circumstances” 
test is to be used to determine the sufficiency of an affidavit used to 
obtain a search warrant. 


2. : ___.. If the circumstances set forth in the affidavit, in- 
cluding the veracity and basis of knowledge of persons supplying 
hearsay information, indicate that there is a fair probability that 
evidence of a crime may be found at the place described, the affi- 
cee is sufficient. 

3. . An issuing magistrate is required only to make a 


piractical: commonsense decision whether, given all the circum- 
stances set forth in the affidavit before him, including the veracity 
and basis of knowledge of persons supplying hearsay information, 
there is a fair probability that contraband or evidence of a crime 
will be found in a particular place. 

4. Search Warrants: Probable Cause: Appeal and Error. The duty 
of the reviewing court is simply to ensure that the magistrate had a 
substantial basis for concluding that probable cause existed. 

5. Search Warrants: Probable Cause. The report of a citizen eye- 
witness supplies its own indicia of reliability and may be self- 
Cone nOranne: 

Doubtful or marginal cases should be determined 
ineeely by the preference to be accorded to warrants. 

7. Criminal Law: Judgments: Appeal and Error. A judgment will 
not be reversed for error in admitting evidence which is cumula- 
tive in nature if evidence which was properly admitted clearly es- ~ 
tablished the guilt of the defendant beyond a reasonable doubt. 


Appeal from the District Court for Douglas County: 
Pau. J. HICKMAN, Judge. Affirmed. 
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Thomas M. Kenney, Douglas County Public De- 
fender, and Stanley A. Krieger, for appellant. 


Paul L. Douglas, Attorney General, and Dale A. 
Comer, for appellee. 


KrivosHa, C.J., BOSLAUGH, WHITE, HASTINGS, 
CAPORALE, SHANAHAN, and GRANT, JJ. 


PER CURIAM. 

The defendant was convicted of theft by deception 
of property having a value in excess of $1,000 and of 
being an habitual criminal. He was sentenced to 
imprisonment for 12 to 20 years. He has appealed 
and assigned as error the admission into evidence of 
items seized pursuant to a search warrant allegedly 
issued without probable cause. 

The offense consisted of passing a certified check 
that had been ‘‘raised’’ from $85 to $85,000. 

The defendant had organized a corporation known 
as Gilreath Food Services Management. In Janu- 
ary 1982 the corporation entered into a contract to 
purchase a building near 60th and Ames in Omaha, 
Nebraska, for $89,000. One thousand dollars was 
paid at the time the contract was signed, and an ad- 
ditional $4,000 was paid on February 12. 

On March 1, 1982, a corporation check in the 
amount of $85 was presented to the First National 
Bank of Omaha for certification. This check was 
signed by the defendant as president of the corpora- 
tion and by M. Denise Conley, an administrative as- 
sistant for the corporation. After the check had 
been certified it was returned to Conley. Conley de- 
livered the check, which was still in the amount of 
$85, to the defendant’s wife. On March 4, 1982, the 
defendant delivered the check which was now in the 
amount of $85,000 to the real estate broker in pay- 
ment for the property. The check was deposited in 
another bank and was paid by the First National 
Bank before the bank discovered that the check had 
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been ‘‘raised’’ from $85 to $85,000. The loss to the 
bank on the check was $84,915. 

On March 24, 1982, an affidavit and application for 
a search warrant was filed in the Omaha Muncipal 
Court. The affidavit was made by an officer of the 
Omaha Police Department assigned to the criminal 
investigation bureau. The application requested 
that a warrant be issued authorizing a search of the 
defendant’s home, where the office of the corpora- 
tion was maintained, and his automobile. The affi- 
davit alleged the facts concerning the certified 
check and the purchase of the property, and was 
based in part upon information obtained from M. 
Denise Conley. 

Among the items seized pursuant to the warrant 
and received in evidence were checks drawn by the 
defendant on an Amarillo, Texas, bank and a letter 
from the Small Business Administration, dated Feb- 
ruary 24, 1982, refusing a loan in the amount of 
$100,000. The defendant argues that this evidence 
was highly prejudicial because the checks were part 
of a ‘‘kiting’’ scheme which the defendant had used 
to obtain credit at the Omaha bank and the letter 
tended to show the motive for raising the certified 
check. 

The defendant contends that the affidavit was de- 
fective in that it did not indicate sufficient under- 
lying circumstances or the source of the information 
on which the affiant’s belief was based. The State 
contends that the affidavit was based on information 
the officer had obtained through his investigation of 
the offense and did not constitute hearsay which 
would require a detailed statement of underlying 
circumstances to establish the reliability of the in- 
formation. 

The rules relating to affidavits used to obtain 
search warrants have been relaxed somewhat by re- 
cent decisions of the U.S. Supreme Court and this 
court. 

In Illinois v. Gates, ___ U.S. ___, 103 S. Ct. 2317, 
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76 L. Ed. 2d 527 (1983), the Supreme Court of the 
United States held that the ‘‘two-pronged’’ test es- 
tablished in Aguilar v. Texas, 378 U.S. 108, 84 S. Ct. 
1509, 12 L. Ed. 2d 723 (1964), and Spinelli v. United 
States, 393 U.S. 410, 89 S. Ct. 584, 21 L. Ed. 2d 637 
(1969), should be abandoned and a ‘‘totality of the 
circumstances” test used to determine the suffi- 
ciency of an affidavit used to obtain a search war- 
rant. The Court stated that if the circumstances set 
forth in the affidavit, including the veracity and 
basis of knowledge of persons supplying hearsay in- 
formation, indicate that there is a fair probability 
that evidence of a crime may be found at the place 
described, the affidavit is sufficient. 

In State v. Arnold, 214 Neb. 769, 336 N.W.2d 97 
(1983), after citing Illinois v. Gates, we noted that an 
issuing magistrate is required only to make a prac- 
tical, commonsense decision whether, given all the 
circumstances set forth in the affidavit before him, 
including the veracity and basis of knowledge of per- 
sons supplying hearsay information, there is a fair 
probability that contraband or evidence of a crime 
will be found in a particular place. The duty of the 
reviewing court is simply to ensure that the magis- 
trate had a substantial basis for concluding that 
probable cause existed. 

The information upon which the affidavit filed in 
this case was based was not ‘hearsay’’ obtained 
from tipsters or unknown informants. The police 
had been investigating the offense by interviewing 
persons who had been involved in the transaction. — 
M. Denise Conley, referred to in the affidavit, had 
signed the check, obtained its certification when it 
was in the amount of $85, and then delivered it to the 
defendant’s wife. The report of a citizen eyewitness 
supplies its own indicia of reliability and may be 
self-corroborating. State v. Payne, 201 Neb. 665, 271 
N.W.2d 350 (1978). 

While the affidavit used in this case is subject to 
criticism for failure to disclose in detail the source 
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of the information upon which the officer relied, it is 
aided somewhat by the constitutional policy that 
doubtful or marginal cases should be determined 
largely by the preference to be accorded to war- 
rants. State v. Payne, supra. 

The State points out that the facts relative to the 
“‘kiting’’ scheme and the refusal of the SBA loan 
were established through the testimony of witnesses 
called by the State and that the evidence seized pur- 
suant to the warrant was cumulative. Thus, any 
error in receiving the exhibits seized pursuant to the 
warrant was harmless beyond a reasonable doubt. 
A judgment will not be reversed for error in admit- 
ting evidence which is cumulative in nature if evi- 
dence which was properly admitted clearly estab- 
lished the guilt of the defendant beyond a reasonable 
doubt. See, Ricehill v. Brewer, 459 F.2d 537 (8th Cir. 
1972); State v. Weible, 211 Neb. 174, 317 N.W.2d 920 
(1982). ; 

From our review of the record we are satisfied 
that the defendant received a fair trial and there 
was no substantial prejudice to any of his rights as a 
result of the exhibits in question being received in 
evidence. 

The judgment of the District Court is affirmed. 

AFFIRMED. 

WHITE, J., concurs in the result. 


LARRY J. KOKES, APPELLANT, v. LUDY SHAFER, DOING 
BUSINESS AS LINCOLN MAYTAG HOME APPLIANCE 
CENTER, APPELLEE. 

339 N.W.2d 202 


Filed October 21, 1983. No. 82-811. 


1. Workmen’s Compensation: Witnesses. Generally, the matter of a 
claimant’s credibility is for the trier of fact to determine. 

2. Witnesses: Evidence. A litigant may not recite upon oath one 
statement of fact in one judicial proceeding and thereafter, to meet 
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the exigencies of the case in trial of a different cause, recite an 
entirely different and inconsistent set of facts. In such a situation 
the evidence is discredited as a matter of law and will be disre- 
garded. 

3. Workmen’s Compensation: Evidence. Issues of causation are 
ones of fact to be determined by the fact finder. 

4. Workmen’s Compensation: Appeal and Error. Findings of the 
Workmen's Compensation Court on rehearing have the same force 
and effect as a jury verdict and, if supported by sufficient evi- 
dence, will not be disturbed on appeal unless clearly wrong. 


Appeal from the Nebraska Workmen’s Compensa- 
tion Court. Affirmed. 


Herbert J. Friedman of Friedman Law Offices, 
for appellant. 


Barlow, Johnson, DeMars & Flodman, for appel- 
lee. 


KRrRivosHa, C.J., BOSLAUGH, WHITE, HASTINGS, 
CAPORALE, SHANAHAN, and GRANT, JJ. 


CAPORALE, J. 

In this frivolous workmen’s compensation appeal 
the employee, Larry J. Kokes, challenges the Ne- 
braska Workmen’s Compensation Court’s dismissal 
of his petition for benefits from his employer, Ludy 
Shafer, doing business as Lincoln Maytag Home Ap- 
pliance Center. For the reasons discussed hereinaf- 
ter, we affirm. 

On March 4, 1980, Kokes was injured when he was 
involved in a nonwork-related automobile accident. 
After a period of convalescence he returned to his 
employment. On that very day, April 2, 1980, he 
was involved in an accident arising out of and in the 
course of his employment when he fell while de- 
livering an appliance to one of his employer’s cus- 
tomers.. He has not worked since the April occur- 
rence. 

Kokes filed suit on March 13, 1981, to recover dam- 
ages resulting from the automobile accident. In the 
petition he alleged that as a result of that accident 
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he received permanent injuries to his neck and 
lower back. That suit was eventually settled. 

Thereafter, on January 138, 1982, Kokes filed a 
claim against his employer, seeking benefits under 
the Workmen’s Compensation Act. At the rehearing 
before a three-judge panel of the compensation 
court, Kokes claimed that the only injuries he re- 
ceived in the automobile accident were to his neck 
and shoulders and that the first time he experienced 
low back pain was after the fall at work, during 
which he struck his back on some steps. 

On cross-examination Kokes acknowledged that in 
his automobile accident petition he claimed low 
back pain as a result of that accident. In his depo- 
sition taken in connection with the automobile acci- 
dent, he characterized the work incident as one in 
which his legs collapsed or his back went out, rather 
than his description to the compensation court that 
the fall was caused when his helper unexpectedly 
pulled on the appliance while the two of them were 
maneuvering down a flight of steps. Kokes also 
stated in that deposition that he had felt the same 
pain prior to the work accident as he did afterwards. 

Furthermore, the billing statements for medical 
expenses claimed in connection with the automobile 
accident were in almost all instances the identical 
ones entered into evidence in the workmen’s com- 
pensation case. 

Dr. Styner, an orthopedic surgeon, testified by 
deposition it was his understanding that Kokes had 
experienced low back pain prior to the fall at work 
and that the pain was created by the automobile col- 
lision, but he also allowed that the fall at work had 
some contributory influence on Kokes’ present back 
problems. He was unable to state the extent of that 
influence. Dr. Styner also acknowledged that, in a 
deposition taken in connection with the automobile 
collision, he stated that Kokes’ back pain was 
caused by the automobile accident and not the lifting 
incident. Dr. Spencer, a chiropractor, stated it was 
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degree by both occurrences. 

Kokes states his assignment of error as follows: 
“The court erred in finding that plaintiff-appellant 
suffered no compensable injury from the accident he 
sustained arising out of and in the course of his em- 
ployment on April 2, 1982 [sic].’’ The actual lan- 
guage of the compensation court’s operative finding 
is: ‘‘Having considered all the evidence, the court 
finds that the plaintiff has failed to sustain his bur- 
den of proving by a preponderance of the evidence 
that said disability is due to or was aggravated by 
his alleged accident of April 2, 1980.” 

Generally, the matter of a claimant’s credibility is 
for the trier of fact to determine. Chism v. Convair 
Mobile Homes, Inc., 173 Neb. 86, 112 N.W.2d 393 
(1961). However, a litigant may not recite upon 
oath one statement of fact in one judicial proceeding 
and thereafter, to meet the exigencies of the case in 
trial of a different cause, recite an entirely different 
and inconsistent set of facts. In such a situation the 
evidence is discredited as a matter of law and will 
be disregarded. Momsen v. Nebraska Methodist 
Hospital, 210 Neb. 45, 313 N.W.2d 208 (1981); Nichols 
v. McArdle, 170 Neb. 382, 102 N.W.2d 848 (1960). 

The shifts in Kokes’ positions and statements to 
meet the exigencies of the matter then at issue dis- 
credit him as a matter of law and require that his 
testimony be disregarded. Stated more directly, 
Kokes is simply not to be believed. 

The question of what caused Kokes’ present al- 
leged disability must therefore be resolved solely on 
the basis of the expert medical evidence. 

We have recently reiterated the rule that issues of 
causation are ones of fact to be determined by the 
fact finder. Heironymus v. Jacobsen Transfer, ante 
p. 209, 337 N.W.2d 769 (1983). In the opinion of a 
chiropractor the low back pain is caused in equal de- 
gree by both the automobile and work-related acci- 
dents. In the ambivalent opinion of the orthopedic 
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surgeon, the pain was created by the automobile ac- 
cident but the work incident had some unknown in- 
fluence on it. In view of the status of the medical 
evidence on the issue of causation and the incredi- 
bility of Kokes’ testimony, the oft-stated rule which 
controls this case is that the findings of the Work- 
men’s Compensation Court on rehearing have the 
same force and effect as a jury verdict and, if sup- 
ported by sufficient evidence, will not be disturbed 
on appeal unless clearly wrong. fFriedeman v. 
State, ante p. 413, 339 N.W.2d 67 (1983). 

The findings of the compensation court are not 
clearly wrong. 

AFFIRMED, 


H. RICHARD McCorISON, APPELLANT, V. CITY OF 
LINCOLN, NEBRASKA, AND STATE OF NEBRASKA, 
COMMISSIONER OF LABOR, APPELLEES. 

339 N.W.2d 294 


Filed October 21, 1983. No. 82-819. 


1. Employment Security Law: Words and Phrases. While the term 
‘“‘misconduct’’ is not specifically defined in Neb. Rev. Stat. 
§ 48-628(b) (Reissue 1978), it has generally been defined to include 
behavior which evidences (1) wanton and willful disregard of the 
employer’s interests, (2) deliberate violation of rules, (3) disregard 
of standards of behavior which the employer can rightfully expect 
from the employee, or (4) negligence which manifests culpability, 
wrongful intent, evil design, or intentional and substantial disre- 
gard of the employer’s interests or of the employee’s duties and 
obligations. 

2. Employment Contracts. No aspect of a contract of employment is 
more basic than the right of the employer to expect employees will 
appear for work on the day and at the hour agreed upon. Persist- 
ent failure to honor that obligation evinces a substantial disregard 
for the employer’s interest, and may justify a finding of miscon- 
duct connected with the employment. 


Appeal from the District Court for Lancaster 
County: SAMUEL VAN PELT, Judge. Affirmed. 


H. Richard McCorison, pro se. 
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Paul D. Kratz, for appellee Commissioner of La- 
bor. 


William F. Austin, City Attorney, and James D. 
Faimon, for appellee City of Lincoln. 


KrivosHa, C.J., BoStAuGH, McCown, WHITE, 
HASTINGS, CAPORALE, and SHANAHAN, JJ. 


Krivosua, C.J. 

This case involves the right of a former employee 
to receive full unemployment compensation benefits 
pursuant to the Nebraska Employment Security 
Law, Neb. Rev. Stat. §§ 48-601 to 48-671 (Reissue 
1978). The appellant, H. Richard McCorison, a 
former employee of the City of Lincoln, Nebraska 
(City), has appealed from a judgment entered by the 
District .Court for Lancaster County, Nebraska, 
which affirmed findings made by the Nebraska Ap- 
peal Tribunal. The tribunal found that McCorison 
had been discharged for misconduct connected with 
his work, as provided for by § 48-628(b), and, accord- 
ingly, was not entitled to receive benefits for the 
week in which he was discharged and for an addi- 
tional 9 weeks. 

The record discloses that on March 19, 1981, the 
City sent McCorison a letter in which the City ter- 
minated his employment, and gave as the reasons 
for the termination deficiencies in 10 areas. We 
have carefully examined the record. While we find 
that most of the claims made by the City upon which 
the discharge was based are unsupported in the rec- 
ord by sufficient evidence, though they may be true, 
we do believe that one of the charges is fully sup- 
ported by the record, and for that reason the judg- 
ment of the District Court must be affirmed. 

We have previously defined misconduct as re- 
ferred to in § 48-628(b). Specifically, in Stuart v. 
Omaha Porkers, 213 Neb. 838, 840, 331 N.W.2d 544, 
546 (1983), we recently said: ‘‘While the term ‘mis- 
conduct’ is not specifically defined in the statute, it 
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has generally been defined to include behavior 
which evidences (1) wanton and willful disregard of 
the employer’s interests, (2) deliberate violation of 
rules, (3) disregard of standards of behavior which 
the employer can rightfully expect from the em- 
ployee, or (4) negligence which manifests culpa- 
bility, wrongful intent, evil design, or intentional and 
substantial disregard of the employer’s interests or 
of the employee’s duties and obligations.’”’ See, 
also, Snyder Industries, Inc. v. Otto, 212 Neb. 40, 321 
N.W.2d 77 (1982); Bristol v. Hanlon, 210 Neb. 37, 312 
N.W.2d 694 (1981). 

The first deficiency constituting misconduct set 
out in the City’s letter of March 19, 1981, is, ‘‘cannot 
be depended upon to report to work on a regular 
basis.’’ The City introduced evidence which estab- 
lished that McCorison was absent 531.5 hours from 
October 27, 1978, to September 18, 1980. On the basis 
of a normal 40-hour week, this amounts to more than 
13 weeks of absences, or nearly 12 percent of the 
time of his employment. McCorison knew that his 
frequent and unexcused absences from work were a 
serious problem. His periodic employee service rat- 
ings prepared on April 17, 1979, and May 19 and Oc- 
tober 10, 1980, all recite that McCorison’s immediate 
supervisor was recommending that he not be given a 
merit increase because of his questionable use of 
sick leave. McCorison acknowledged that he had 
read each of these documents and affixed his signa- 
ture to them. 

McCorison argues that the leaves were occasioned 
principally by illness caused by his work. However, 
the record does not support such a finding; we have 
only McCorison’s unsubstantiated statements to that 
effect. 

An employer has a right to expect an employee to 
be on the job except when otherwise excused and as 
authorized by the employment rules. The City, 
through its personnel code, provided for certain au- 
thorized times to be absent from work, including 
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sick leave with pay, funeral leave with pay, and in- 
jury leave with pay. However, the absences, as re- 
flected by the record, were neither explained nor 
justified by McCorison. 

In an extensive annotation found at 41 A.L.R.2d 
1158, 1160 (1955), the author notes: ‘‘Under statutes 
providing that unemployment benefits are to be de- 
nied or delayed to one whose unemployment results 
from discharge for wilful misconduct, it has been 
held or recognized that persistent or chronic absen- 
teeism, at least where the absences are without no- 
tice or excuse, and are continued in the face of 
warnings by the employer, constitutes wilful miscon- 
duct within the statute.’’ In Keefer v. Com., Unem- 
ployment Comp. Bd. of Rev., 47 Pa. Commw. 281, 
407 A.2d 934, 935 (1979), the Pennsylvania Common- 
wealth Court said: ‘‘However, excessive unjustified 
absenteeism can constitute willful misconduct be- 
cause it may evidence a wanton and willful disre- 
gard of the employer’s interest or a disregard of the 
standards of behavior which an employer can right- 
fully expect from his employee.”’ 

And in Wallace v. Stewart, 559 S.W.2d 647, 648 
(Tenn. 1977), the Tennessee Supreme Court said: 
‘In our opinion, excessive absenteeism may be the 
basis of a finding of misconduct by the commis- 
sioner. What constitutes absenteeism must be left 
to be determined case by case, at least until the 
Legislative [sic] provides a definition of misconduct. 

‘(No aspect of contract of employment is more 
basic than the right of the employer to expect em- 
ployees will appear for work on the day and at the 
hour agreed upon. Persistent failure to honor that 
obligation evinces a substantial disregard for the 
employer’s interest and may justify a finding of mis- 
conduct connected with the employment. 

‘‘Ample authority may be found in other jurisdic- 
tions to the effect that persistent or chronic ab- 
senteeism without notice or excuse in the face of 
warnings from the employer constitutes such mis- 
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conduct as requires a denial of unemployment com- 
pensation. See Broadway & Fourth Ave. Realty Co. 
v. Crabtree, 365 S.W.2d 313 (Ky.196[2]); Krawczyk v. 
Unemployment Compensation Board of Review, 175 
Pa.Super. 361, 104 A.2d 338 (1963); Chapman v. Divi- 
sion of Unemployment Security, 104 So.2d 201 
(La. App.1958).”’ 

Applying our definition of misconduct as most re- 
cently set out in Stuart v. Omaha Porkers, 213 Neb. 
838, 331 N.W.2d 544 (1983), and the decisions regard- 
ing unjustified absenteeism to the facts in the pres- 
ent case, it is clear that McCorison’s absence from 
work without explanation evidenced wanton and 
willful disregard of the employer’s interests, and ap- 
pears to have been in clear, deliberate violation of 
the City’s personnel rules regarding absences. An 
employer has a right to expect an employee to be 
present and at work. By absenting himself from 
work for a total of some 13 weeks, McCorison clearly 
disregarded standards of behavior which the City 
could rightfully expect from him. The Nebraska 
Appeal Tribunal was correct in concluding that his 
absence from work constituted misconduct. For 
these reasons, therefore, the judgment of the Dis- 
trict Court must be affirmed. 

AFFIRMED. 

McCown, J., not participating. 


STATE OF NEBRASKA, APPELLEE, V. DEARLE 
ALEXANDER, JR., APPELLANT. 
339 N.W.2d 297 


Filed October 21, 1983. No. 82-826. 


1. Criminal Law: Minors. Neb. Rev. Stat. § 43-202.01 (Reissue 1978) 
and Neb. Rev. Stat. § 29-1816 (Reissue 1979) involve a balancing 
test, namely, public protection and societal security weighed 
against practical and not problematical rehabilitation, in deter- 
mining whether there should be a waiver of jurisdiction in criminal 
proceedings with a transfer to the juvenile court. 
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. The probability of success and the duration of re- 
habilitative treatment must be considered in determining the man- 
ner and location of detention. 
Appeal from the District Court for Lancaster 
County: DonaLp E. Enpacott, Judge. Affirmed. 


Dennis R. Keefe, Lancaster County Public De- 
fender, and Scott P. Helvie, for appellant. 


Paul L. Douglas, Attorney General, and John 
Boehm, for appellee. 


KrivosHa, C.J., BOSLAUGH, WHITE, CAPORALE, and 
SHANAHAN, JJ., and GRantT, D.J. 


SHANAHAN, J. 

Dearle Alexander, Jr., was charged with three 
felonies—first degree murder, robbery by violence, 
and terroristic threats. Alexander’s motion that the 
District Court waive jurisdiction of the criminal pro- 
ceedings and transfer the case to the juvenile court 
was denied. Pursuant to a plea bargain, Alexander 
entered a plea of guilty to an amended information 
charging Alexander with manslaughter and robbery 
by violence. Alexander appeals from the District 
Court’s retention of the proceedings as a criminal 
case and from the sentences imposed. We affirm. 

Born on November 8, 1966, Dearle Alexander, Jr., 
had his first contact with a court in May 1980 when a 
petition was filed in the county court of Richardson 
County, Nebraska, as a juvenile court, concerning 
Alexander’s shoplifting. After an adjudication in- 
volving that offense, the court placed Alexander on 6 
months’ probation. 

Alexander’s family later moved from Falls City, 
Nebraska (Richardson County), to Lincoln, Ne- 
braska. A petition was filed in the juvenile court of 
Lancaster County in August 1980 due to Alexander’s 
unauthorized absences from his parents’ home. 
Alexander was placed on probation. In September 
1980 Alexander was again placed on probation by the 
juvenile court and ordered to seek psychological 
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evaluation and counseling, after Alexander had as- 
saulted his mother. Alexander was examined and 
evaluated by Dr. Burton Zung at the Lancaster 
County Child Guidance Center in September 1980. 
Dr. Zung’s evaluation concluded that Alexander 
‘presents no immediate danger to himself or to 
other persons.”’ 

As a result of Alexander’s stealing property from 
a woman’s apartment in November 1980, the 
juvenile court adjudicated Alexander to be a 
juvenile who had violated state law, and again 
placed Alexander on probation—this time in Janu- 
ary 1981. 

In March 1981 Alexander, a seventh grader, was 
expelled from junior high school because he was 
truant and had intimidated or harassed his fellow 
students. 

On or about March 1, 1981, Alexander accosted a 
9-year-old girl in a Lincoln public park. Alexander’s 
brother had been defacing property in the park, and 
the girl objected to such conduct. At this encounter 
Alexander produced a switchblade knife and pressed 
the blade against the girl’s chest, while saying, ‘‘I’m 
going to kill you.’’ The girl, frightened but unin- 
jured, escaped to her grandfather’s house. This in- 
cident was later reported to the Lincoln police. 

At 9:25 a.m. on March 3, 1981, Dorothy Blessing, 
age 65, was walking to work at the Lancaster Child 
Care Center. As the lady walked along a public 
street, Alexander approached from behind and 
struck Mrs. Blessing with a club 3 feet long and 2 
inches in diameter. Mrs. Blessing fell unconscious 
on the sidewalk, and upon regaining her senses Mrs. 
Blessing found her purse missing. She was taken to 
Lincoln General Hospital and treated for lacerations. 

On March 12, 1981, at approximately 9:30 p.m., 
Eugene Warren, age 80, was walking on a public 
sidewalk in Lincoln. Alexander, riding a bicycle, 
nearly collided with Warren. An altercation oc- 
curred, and after an exchange of words Alexander 
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left the scene, located a pile of junk in a nearby 
yard, and picked up a metal pipe approximately 2 
feet long, 3 inches around, and weighing 10 pounds. 
Ten minutes later Alexander found Warren still 
walking on the sidewalk. Approaching Warren from 
behind, Alexander struck Warren in the head with 
the pipe. The first blow dazed Warren, and approxi- 
mately 30 seconds later Alexander, gripping the pipe 
with both hands, struck Warren again. After War- 
ren had collapsed on the sidewalk, Alexander ‘‘just 
turned around and walked off.’’ 

Warren was discovered lying on the roadway and 
taken for emergency care at Lincoln General Hos- 
pital around 10 p.m. Extensive efforts to revive 
Warren failed, and he died at 4:45 a.m. on March 13, 
1981. The cause of death was ‘‘extensive skull frac- 


ture . . . shock and hemorrhage resulting from the 
cerebral contusion and laceration . . . multiple frac- 
tures ... severe head trauma including a depressed 


skull fracture.’’ The pathologist concluded that 
there were at least four blows to Warren’s head. 

Alexander was apprehended and placed in the 
Jennie B. Harrel Attention Center for Youth, pend- 
ing proceedings. While in such confinement, Alex- 
ander suggested to two other inmates that they 
carry out a violent plan for escape from detention. 

The county attorney of Lancaster County, Nebras- 
ka, filed an information charging Alexander with 
first degree murder regarding the death of Warren, 
robbery by violence regarding Blessing, and terror- 
istic threats concerning the girl. At his arraign- 
ment, and pursuant to Neb. Rev. Stat. § 29-1816 (Re- 
issue 1979), Alexander requested the District Court 
to waive jurisdiction over the matter as a criminal 
case and to transfer proceedings to the juvenile 
court. 

At an evidentiary hearing on Alexander’s motion 
for waiver and transfer to the juvenile court, Wil- 
liam Janike, chief juvenile probation officer for Lan- 
caster County, Nebraska, and Jeff Clausen, parole 
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officer of the Juvenile Parole Administration of the 
Department of Corrections of the State of Nebraska, 
described Alexander’s possible confinement in the 
Youth Development Center in Kearney, Nebraska. 
At Kearney the average duration of confinement is 8 
months, and there are no guards to ‘‘watch over’’ 
those confined. (Neb. Rev. Stat. § 83-472 (Reissue 
1981) provides that anyone committed to the Youth 
Development Center-Kearney shall remain until 19 
years of age unless sooner paroled or legally dis- 
charged, and further provides: ‘‘The assistant di- 
rector of the Division of Juvenile Services shall 
adopt bylaws for the promotion, paroling and final 
discharge of inmates such as shall be considered 
mutually beneficial for the institution and the in- 
mates. The discharge of any boy pursuant to the 
bylaws, or upon his arrival at the age of nineteen, 
shall be a complete release from all penalties in- 
curred by conviction of the offense for which he was 
committed.’’) 

Dr. Burton Zung, the clinical psychologist who had 
previously examined and evaluated Alexander in 
September 1980, testified that Alexander had ‘‘sig- 
nificant areas of immaturity,” ‘‘average intellect,’’ 
and intellectual functioning within average range. 
In a May 1981 evaluation, Zung diagnosed Alex- 
ander’s condition as ‘‘conduct disorder, socialized 
ageressive.’’ Zung further testified that Alexander 
had a ‘‘sustained pattern of rule breaking which in- 
cluded aggressive behavior .. . an ongoing way of 
life,’ and that use of violence in a robbery was 
‘more characteristic of the crime committing adult 
than a child.’’ Zung had ‘‘no detailed knowledge”’ of 
the crimes charged against Alexander. 

Dr. Nora Quiason, a psychiatrist, evaluated Alex- 
ander in March 1981. Based upon Alexander’s re- 
peated violations of rules, rebellious attitude, poor 
impulse control, and aggressive behavior, Dr. 
Quiason diagnosed Alexander’s condition as ‘‘con- 
duct disorder, socialized aggressive.’’ Dr. Quiason 
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described Alexander as ‘‘impulsive,’’ that is, he 
tends to act before he thinks of consequences, and 
‘has a very short fuse.’’ Dr. Quiason further testi- 
fied that Alexander had average intelligence and 
suffered no psychosis. When asked about the likeli- 
hood that treatment would be successful for Alex- 
ander, Dr. Quiason responded, ‘‘I don’t know, I hope 
so.’’ The prognosis of Dr. Quiason was that, ‘‘with- 
out intervention,’’ there is a likelihood of repeated 
violence by Alexander. In forming her diagnosis, 
Dr. Quiason did not consider the circumstances sur- 
rounding the criminal charges against Alexander. 

James K. Cole, a clinical psychologist, diagnosed 
Alexander’s condition as ‘‘conduct disorder, social- 
ized aggressive.’’ ‘‘Conduct disorder’’ means there 
is a ‘“‘high probability of acting aggressively.’’ Cole 
testified that Alexander was preoccupied with physi- 
cal violence and strongly values aggressive behavior 
as a way of handling other people. When Alexander 
is angered, there is a ‘“‘high probability, relative to 
other people, that he will act on the basis of that 
anger and he will act in an aggressive way.’’ Alex- 
ander’s condition was not permanent, and Cole rec- 
ommended treatment in a ‘‘highly controlled and 
structured environment,’’ and acknowledged that 
any therapeutic efforts or treatments for Alexander 
would have to be ‘‘long term,” that is, for a ‘‘num- 
ber of years, quite a few years in this particular 
case.’’ For an evaluation of Alexander, Cole ad- 
mitted that elements or details of crimes or any 
other ‘‘moments of physical aggression’’ could be 
relevant and that evidence of premeditation could 
aftect any evaluation. Cole did not have such infor- 
mation for his evaluation of Alexander, and ac- 
knowledged he was aware that previous counseling 
in the psychological treatment of Alexander ‘‘did not 
take.”’ 

At the conclusion of evidentiary hearings on May 
23 and June 2, 1981, and as required by § 29-1816 re- 
garding waiver of jurisdiction and transfer to the 
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juvenile court, the district judge considered the cri- 
teria set forth in Neb. Rev. Stat. § 43-202.01 (Reissue 
1978). On June 16, 1981, the trial court found as fol- 
lows: (1) Alexander ‘‘would most likely be amenable 
to an extended period of confinement and care in an 
institution where he will be closely supervised, and 
where he will receive treatment .. .’’; (2) the of- 
fenses (alleged in the information) included ‘‘vio- 
lence .. . committed in an aggressive manner and 
with premeditation’’; (3) one of the offenses was 
committed for financial gain, while the other two of- 
fenses were attributable to the violent and aggres- 
sive tendencies of Alexander; (4) Alexander will be 
15 years old in November 1981; the decedent, War- 
ren, was 80 years old; the robbery victim, Blessing, 
was 65 years old; and the girl threatened was 9 
years old; (5) there were previous adjudications in 
juvenile courts, including theft in May 1980; being a 
wayward and uncontrolled child, August 1980; as- 
saulting his mother, August 1980; and Alexander has 
a “history of antisocial behavior with a pattern of 
physical violence’’; (6) Alexander is somewhat im- 
mature, although he sees himself as sophisticated; 
is aggressive, impulsive, and easy to anger, with al- 
most no insight or foresight; and has had consider- 
able contact with law enforcement officials in Falls 
City and Lincoln; (7) the Youth Development Center 
at Kearney is the only facility available to the sepa- 
rate juvenile court for confinement of Alexander, 
but he could not be confined in that institution be- 
yond his 19th birthday and could be administratively 
released at any time before age 19; (8) ‘‘it is in the 
best interests of [Alexander] and the public if [Alex- 
ander] continues in custody for a period extending 
beyond his minority’; and (9) there was evidence 
that persons such as Alexander are usually assigned 
to the Lincoln Correctional Center by the Depart- 
ment of Correctional Services, where there are pro- 
grams that could be helpful to Alexander. The Dis- 
trict Court concluded that there was a ‘‘sound basis’’ 


STATE v. ALEXANDER 485 
Cite as 215 Neb. 478 


for retaining jurisdiction of the criminal proceedings 
against Alexander, and declined to waive jurisdic- 
tion with a transfer of the proceedings to the juve- 
nile court. 

On August 26, 1982, pursuant to a plea bargain and 
an amended information, the charge against Alex- 
ander regarding the Warren homicide was reduced 
to manslaughter and the charge of terroristic 
threats to the little girl was dismissed. Alexander 
entered his plea of guilty to the charges in the 
amended information. In accordance with Neb. 
Rev. Stat. § 83-1,105(3) (Reissue 1981), the District 
Court committed Alexander to the Diagnostic and 
Evaluation Center of the Department of Correctional 
Services for an evaluation. The report from the 
Diagnostic and Evaluation Center contained the 
following: ‘For his age, [Alexander] shows strong- 
ly developing antisocial traits .... Our conclusions 
are consistent with the adolescent diagnosis of con- 
duct disorder, socialized aggressive type. Signifi- 
cant outstanding traits are a history of vicious as- 
saultiveness, lack of empathy for others, [and Alex- 
ander] when anger is provoked . . . can become hos- 
tile, vicious and homicidal. [Alexander] is also in 
need of confinement until he reaches enough ma- 
turity to control his impulsive, assaultive behavior. 
Typically, this. does not occur until well in adult- 
hood.’’ 

While confined in the Attention Center and await- 
ing sentence, Alexander, on January 16, 1982, as- 
saulted an employee of the Attention Center because 
the employee attempted to change the TV channel 
while Alexander was watching a program. Alex- 
ander was convicted of assault and was sentenced to 
60 days in jail. 

After a presentence investigation and report, on 
November 17, 1982, the court imposed the following 
sentence on Alexander: For manslaughter, 6 years 
and 8 months to 20 years, and for robbery, 10 to 15 
years, which sentences run consecutively. 
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In deciding whether to grant the requested waiver 
and to transfer the proceedings to juvenile court, the 
court having jurisdiction over a pending criminal 
prosecution must carefully consider the juvenile’s 
request in the light of the criteria or factors set forth 
in § 43-202.01. There is no arithmetical computation 
or formula required in a court’s consideration of the 
statutory criteria or factors. For retention of the 
proceedings as a prosecution of a criminal offense, 
the court need not resolve every factor against the 
juvenile. Also, there are no weighted factors, that 
is, no prescribed method by which more or less 
weight is assigned to each factor specified in the 
statute. In Re Rodney Dean Stevenson, 167 Mont. 
220, 588 P.2d 5 (1975); J. T. P. v. State, 544 P.2d 1270 
(Okla. Crim. 1975); P. H. v. State, 504 P.2d 837 
(Alaska 1972). 

The statutory criteria or factors of § 43-202.01 dis- 
close a balancing test by which public protection and 
societal security are weighed against practical and 
not problematical rehabilitation of the juvenile. 
See, Matter of Seven Minors, ___ Nev. ___, 664 P.2d 
947 (1983); Rs M v. State, 563 8.W.2d 853 
(Tex. Civ. App. 1978); State in the Interest of 
C. A. H. & B. A. R., 89 N.J. 326, 446 A.2d 93 (1982). 
‘Rehabilitation has traditionally played a key role 
in the treatment of young offenders. ... Neverthe- 
less, the concept of deterrence and the need to bal- 
ance individual justice with the needs of society—a 
balancing process that is basic and fundamental to 
the general scheme of the criminal law—also have a 
place in the juvenile justice system.’’ State in the 
Interest of C. A. H. d B. A. R., supra at 336, 446 A.2d 
at 98. As a result of such balancing, some youths 
will be held accountable through proceedings in the 
adult criminal justice system for effective deter- 
rence of future antisocial misconduct. 

Those testifying about Alexander’s amenability to 
rehabilitation apparently gave little diagnostic 
weight to Alexander’s assault upon his mother some 
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6 months before he killed Warren, his repeated con- 
tacts with authorities, expulsion from school due to 
intimidation of his fellow students, and several other 
incidents of Alexander’s antisocial conduct. An 
evaluation by one who is oblivious of Alexander’s 
history or disregards his past does result in some 
skepticism that Alexander is amenable to any re- 
habilitation. Alexander has displayed a propensity 
to brutalize those who are unable or unlikely to de- 
fend themselves. From vandalism to violence and 
from hooky to homicide, Alexander has demon- 
strated a definite pattern of malevolence and vio- 
lence. A common denominator in any rehabilitation 
proposed for Alexander is a protracted program 
which will extend into adulthood and necessarily be- 
yond the purview of the juvenile justice system. The 
probability of success and the duration of rehabilita- 
tive treatment must be considered in determining 
the manner and location of detention, that is, in the 
juvenile justice system or criminal justice system. 
See, Jimmy H. v. Superior Court, 3 Cal. 3d 709, 478 
P.2d 32, 91 Cal. Rptr. 600 (1970); In re Pima County, 
Juvenile Action No. J-218-1, 22 Ariz. App. 327, 527 
P.2d 104 (1974). 

The findings recited by the trial court as a ‘‘sound 
basis’’ for retaining Alexander’s case as a criminal 
prosecution for the felonies charged are supported 
by appropriate evidence. Applying the balancing 
test in the light of the several criteria or factors 
found in § 48-202.01, the trial court was correct in its 
judgment to retain Alexander’s case for disposition 
in the general, criminal jurisdiction of the District 
Court. 

In reviewing the sentences imposed by the trial 
court, we are acutely aware of Alexander’s age. 
Age is a consideration in the imposition of any sen- 
tence, but not a controlling factor in determination 
of the punishment. We are obliged to consider. pro- 
tection for the public and deterrence—to Alexander 
and to those similarly inclined. As expressed in 
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State v. Davis, 199 Neb. 424, 427, 259 N.W.2d 33, 34 
(1977): ‘‘Defendant’s behavior reveals that he has 
become a serious threat to society and must be 
treated accordingly, regardless of age.’’ See, also, 
State v. Trusdale, 199 Neb. 427, 259 N.W.2d 35 (1977); 
State v. Selman, 204 Neb. 833, 285 N.W.2d 832 (1979). 
The sentences were within the statutory limits as 
punishment for the crimes of which Alexander has 
been convicted. Under the circumstances of this 
case there is no abuse of discretion by the District 
Court regarding the sentences imposed. Therefore, 
the judgment regarding the sentences imposed must 
be affirmed. See, State v. Sims, 213 Neb. 708, 331 
N.W.2d 255 (1983); State v. Schmidt, 213 Neb. 126, 
327 N.W.2d 624 (1982). 

Alexander’s case involves a tragedy in every 
sense of the word—a youth, with his whole life ahead 
of him, snuffing out the remaining life of an elderly 
gentleman. The report from the Diagnostic and 
Evaluation Center of the Department of Corrections 
indicates that, depending on Alexander’s attitude, 
there is rehabilitative treatment available to Alex- 
ander in facilities within the State’s criminal justice 
system. 

The judgments of the District Court are affirmed. 

AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, V. J AMES PRICHARD, 
APPELLANT. 
339 N.W.2d 748 


Filed October 21, 1983. No. 83-073. 


1. Pleas. A plea of guilty must not only be intelligent and voluntary 
to be valid but the record must affirmatively disclose that the de- 
fendant entered his plea understandingly and voluntarily. 

2. Prior Convictions. For each conviction under Neb. Rev. Stat. 
§ 39-669.07 (Cum. Supp. 1982), the court shall, as part of the judg- 
ment of conviction, make a finding on the record as to the number 
of the defendant’s prior convictions, and shall give the defendant 


STATE v. PRICHARD 489 
Cite as 215 Neb. 488 


an opportunity to review the record of his or her prior convictions, 
bring mitigating facts to the attention of the court prior to sentenc- 
ing, and make objections on the record regarding the validity of 
such prior convictions. 

3. Prior Convictions: Proof. In a proceeding to enhance the punish- 
ment because of prior convictions, the burden remains on the State 
to prove such convictions. 

4. Prior Convictions: Proof: Constitutional Law. That defendant's 
constitutional rights were honored in a prior conviction may not be 
proved by a silent record. 

5. Appeal and Error. The Supreme Court reserves the right to note 
and correct plain error which appears on the face of the record, in 
furtherance of the interests of substantial justice. 


Appeal from the District Court for Lancaster 


County: SAMUEL VAN PELT, Judge. Reversed and 
remanded for further proceedings. 


Dennis R. Keefe, Lancaster County Public De- 
fender, and Coleen J. Sindelar, for appellant. 


Paul L. Douglas, Attorney General, and Dale A. 
Comer, for appellee. 


KRIVOSHA, C.J., BOSLAUGH, WHITE, HASTINGS, 
CAPORALE, and SHANAHAN, JJ., and GRANT, D.J. 


GRANT, D.J. 
Defendant, James Prichard, was issued a ‘‘Uni- 
form Citation and Complaint.’’ The violation 


stamped or printed on the citation stated that the de- 
fendant did ‘‘[o]perate or be in the actual physical 
control of any motor vehicle while under the influ- 
ence of alcoholic liquor or of any drug or while that 
person has .10 of one percent or more by weight of 
alcohol in his body fluid.’’ After these words are 
added, in handwriting, the words, ‘‘Third Offense.”’ 
There is no evidence as to when the additional words 
were placed on the citation. The citation, as 
amended, apparently serves as the complaint for 
these proceedings. Both the State and defendant as- 
sume that a violation of Neb. Rev. Stat. § 39-669.07 
(Cum. Supp. 1982) is alleged, although defendant’s 
brief erroneously refers to Neb. Rev. Stat. § 39-669.08 
(Cum. Supp. 1982) as the pertinent statute. 
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Defendant was arraigned and pled not guilty. 
Later, defendant appeared before the court and 
signed a ‘‘Waiver of Rights.’’ On the same docu- 
ment, defendant’s attorney also signed her name 
and indicated she had explained defendant’s rights 
to him and that defendant understood those rights. 

The minutes of the municipal court then indicate: 
“Defendant pleads guilty. Defendant found guilty. 
Defendant fined $500 plus Defendant ordered not to 
drive any motor vehicle in Nebraska for any pur- 
pose for Life [then some six indecipherable lines on 
a stamped form] plus three months City Jail, plus 
costs.’’ The clerk’s record on this same document 
states: ‘‘No testimony taken. No bill of exceptions 
to be issued.”’ 

On the same day, the municipal court judge signed 
an order as follows: ‘‘After executing the attached 
Waiver of Rights Form, the Defendant entered a 
plea of (guilty) (no contest) to the charge contained 
in the complaint. The Court hereby finds that there 
is a factual basis for the entry of the plea, accepts 
the plea and finds the Defendant guilty of said 
charge. The Court further finds that the evidence 
presented to the Court reflects that the Defendant 
has had (two) previous conviction(s) under this sub- 
section since the effective date of this act, and that 
the Defendant has had (two) previous conviction(s) 
under this subsection as it existed prior to the effec- 
tive date of this act and/or under a city or village or- 
dinance enacted pursuant to this subsection as au- 
thorized by section 39-669.07 either prior or subse- 
quent to the effective date of this act. The Court 
therefore finds, as a part of the judgment of convic- 
tion, that the record presented at this time reflects 
said prior convictions.” 

The foregoing constitutes the entire record on this 
appeal. No presentence investigation was requested 
or made. 

On appeal the District Court affirmed defendant’s 
conviction and sentence. Defendant appeals, alleg- 
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ing that the sentence is excessive, and in particular 
alleging that the statute does not require a manda- 
tory permanent revocation of defendant’s operator’s 
license. We do not reach those questions. We re- 
verse and remand on other grounds hereinafter set 
out. 

The record before this court does not disclose, in 
even the slightest way, that defendant’s plea of 
guilty was made within the guidelines of State v. 
Turner, 186 Neb. 424, 183 N.W.2d 763 (1971); State v. 
Tweedy, 209 Neb. 649, 309 N.W.2d 94 (1981); and 
State v. Kucera, ante p. 337, 388 N.W.2d 443 (1983). 

Nor does the record show any compliance with the 
provisions of § 39-6§9.07(3), which in part states: 
“For each conviction under this section, the court 
shall as part of the judgment of conviction make a 
finding on the record as to the number of the defend- 
ant’s prior convictions . ... The defendant shall be 
given the opportunity to review the record of his or 
her prior convictions, bring mitigating facts to the 
attention of the court prior to sentencing, and make 
objections on the record regarding the validity of 
such prior convictions.”’ The record before us is 
silent on this matter. The only reference made in 
the entire record to the prior convictions is in the 
municipal court order. There are no certified rec- 
ords of the prior convictions or any evidence to show 
whether the defendant was represented by counsel 
or waived such representation in those prior pro- 
ceedings, or, indeed, to show what defendant was 
charged with. There is no showing that defendant 
or his counsel had any opportunity to ‘‘review the 
record of his . .. prior convictions, bring mitigating 
facts to the attention of the court prior to sentencing, 
and make objections on the record regarding the 
validity of such prior convictions’’ as required by 
§ 39-669.07(3). In State v. Smith, 213 Neb. 446, 329 
N.W.2d 564 (1983), this court decided that in a pro- 
ceeding to enhance the punishment because of prior 
convictions, the burden remains on the State to 
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prove such convictions. In the case before us such 
proof is not present in the record. 

With regard to the questions arising from the na- 
ture of defendant’s plea, in State v. Turner, supra at 
425, 183 N.W.2d at 765, this court stated that ‘‘What 
Boykin [Boykin v. Alabama, 395 U.S. 238, 89 S. Ct. 
1709, 23 L. Ed. 2d 274 (1969)] says is that the court 
cannot presume a waiver of federal constitutional 
rights from a silent record. That case requires that 
a plea of guilty must not only be intelligent and vol- 
untary to be valid but the record must affirmatively 
disclose that the defendant entered his plea under- 
standingly and voluntarily.”’ 

In State v. Tweedy, supra, the Boykin-Turner rule 
was extended to misdemeanors resulting in impris- 
onment. When such imprisonment is accompanied 
by a lifetime suspension of a defendant’s driving 
privileges, the necessity of proper procedures is all 
the clearer. 

When this record is examined with regard to de- 
fendant’s plea, the reviewing court cannot make 
even the most fundamental finding that defendant 
was apprised of the precise charge against him. 
The handwritten words, ‘‘Third Offense,’ inserted in 
the citation cannot be said to inform defendant ade- 
quately of the fact that the State of Nebraska is at- 
tempting to place him in prison for 6 months and 
revoke his operator’s license for his lifetime. 

Nor is there in the record presented any factual 
basis shown for the entry of the plea, the statement 
in the order of the municipal court to the contrary 
notwithstanding. The record is simply silent. 

In State v. Turner, supra at 426, 183 N.W.2d at 765, 
this court stated: ‘‘Without specifically detailing 
the exact procedure to be followed, we state that the 
Standards Relating to Pleas of Guilty promulgated by 
the American Bar Association outline what should 
be the minimum procedure in the taking of such 
pleas.’’ 

Standards Relating to Pleas of Guilty § 14-1.7 
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(2d ed. 1982) states at 38, ‘‘A verbatim record of the 
proceedings at which the defendant enters a plea of 
guilty or nolo contendere should be made and pre- 
served. The record should include the court’s ad- 
vice to the defendant (as required in standard 
14-1.4), the inquiry into the voluntariness of the plea 
(as required in standard 14-1.5), and the inquiry into 
the accuracy of the plea (as required in standard 
14-1.6).” 

Even insofar as the defendant was informed in 
this case of his various rights, as evidenced by the 
defendant’s signature on the printed forms at ar- 
raignment and the printed forms as to ‘‘waiver of 
rights,’’ that practice must be supplemented in some 
way by a verbatim record of the dialogue between 
the court and defendant—even in as minimal a de- 
gree as a question directed to defendant asking him 
if he can read. See, generally, Blackledge v. Alli- 
son, 431 U.S. 68, 97 S. Ct. 1621, 52 L. Ed. 2d 136 (1977). 

Again we state that we recognize that additional 
mechanical burdens are being imposed both on the 
prosecutors and the trial courts by our holdings as to 
the responsibility resting on the trial judge—which 
responsibility can only be intelligently satisfied 
when the prosecutor files a complaint against a de- 
fendant which adequately sets forth the charge to 
which defendant is pleading. But, as stated in the 
concurring opinion of Justice Powell in Blackledge 
v. Allison, supra at 84: ‘‘The case before us today is 
not necessarily an example of abuse of the system. 
It is an example, however, of how finality can be 
frustrated by failure to adhere to proper procedures 
at the trial court level. I do not prejudge the ulti- 
mate result in this case by saying that respondent’s 
guilty plea may well have been made knowingly and 
voluntarily. The case is here, five years after re- 
spondent’s conviction, and following review by the 
North Carolina courts, the United States District 
Court, and the Court of Appeals for the Fourth Cir- 
cuit, primarily because the record before us leaves 
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room for some doubt as to the reliability of the pro- 
cedure followed with respect to the guilty plea. All 
that we have in the record, as a basis for testing the 
possible merit of respondent’s petition, are answers 
to a printed form certified by the trial judge. We do 
not know whether anything was said by the judge, 
the prosecutor, or counsel for respondent, other than 
the questions read from the form and the monosyl- 
labic answers by respondent. There was no tran- 
script of the proceedings. 

‘« . . If all participants in the process at the plea 
stage are mindful of the importance of adhering 
carefully to prescribed procedures and of preserving 
a full record thereof, the causes of justice and 
finality both will be served.”’ 

We recognize that defendant in this case did not 
assign as error the issues concerning defendant’s 
plea, the absence of proof of the prior convictions, or 
the deprivation of the opportunity to review such 
convictions and make objections as provided for in 
§ 39-669.07(3). This court, however, reserves the 
right to note and correct plain error which appears 
on the face of the record, in furtherance of the inter- 
ests of substantial justice. Wittwer v. Dorland, 198 
Neb. 361, 253 N.W.2d 26 (1977). 

As stated above, we are mindful of the fact that ef- 
fecting proper procedures may place additional bur- 
dens on municipal and county courts, and on prose- 
cutors prosecuting defendants in such courts. It 
rnust be recognized, however, that imprisonment 
plus a lifetime suspension of driving privileges con- 
stitutes an extremely serious penalty. Such sanc- 
tions may well be necessary in particular cases, but 
the decision to impose the sanctions must be 
reached within the framework of constitutional pro- 
cedures. 

For the above reasons, the judgment of the Dis- 
trict Court affirming the judgment of the municipal 
court is reversed, and the cause is remanded for 
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further proceedings, beginning with the arraignment 


of defendant. 
REVERSED AND REMANDED 


FOR FURTHER PROCEEDINGS. 


IN RE ESTATE OF HARLAN H. FLICKER, DECEASED. 
HELEN NEWILL ET AL., APPELLEES, V. MICHAEL H. 
FLICKER ET AL., PERSONAL REPRESENTATIVES OF THE 
ESTATE OF HARLAN H. FLICKER, DECEASED, 
APPELLANTS. ~ 

339 N.W.2d 914 


Filed November 4, 1983. No. 81-867. 


Wills: Witnesses. Signing of a will by the witnesses prior to the tes- 
tator’s death is a formality of execution required by Neb. Rev. Stat. 
§ 30-2327 (Reissue 1979). 


Appeal from the District-Court for Cuming County: 
RICHARD P. GARDEN, Judge. Reversed with direc- 
tions. 


Ronald J. Palagi, for appellants. 


Clarence E. Mock of Johnson and Mock, for appel- 
lees. 


KRIvosHA, C.J., BOSLAUGH, WHITE, HASTINGS, 
CAPORALE, SHANAHAN, and GRANT, JJ. 


PER CURIAM. 

The personal representatives of the estate of 
Harlan H. Flicker appeal from a judgment entered 
upon a jury verdict in a will contest in which the will 
was declared valid. The dispositive issue in this 
court is whether the will was properly executed. We 
determine that it was not. 

Harlan Flicker signed the will in the presence of 
two witnesses on August 15, 1979. He died on Sep- 
tember 8, 1979. The witnesses signed the document 
in December 1979. 
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Neb. Rev. Stat. § 30-2327 (Reissue 1979) is part of 
the Nebraska Probate Code adopted in 1974. It 
states that, except for certain wills, ‘‘every will is 
required to be in writing signed by the testator or in 
the testator’s name by some other individual in the 
testator’s presence and by his direction, and is re- 
quired to be signed by at least two individuals each 
of whom witnessed either the signing or the testa- 
tor’s acknowledgment of the signature or of the 
will.”’ 

Section 30-2327 changed prior Nebraska law re- 
quiring witnesses to sign in the presence of the tes- 
tator. See, In re Estate of Cagle, 132 Neb. 47, 270 
N.W. 664 (1937); Neb. Rev. Stat. § 30-204 (Reissue 
1964). The comment to § 30-2327 states: ‘‘The for- 
malities for execution of a witnessed will have been 


reduced to a minimum. ... There is no require- 
ment that . . . the witnesses sign in the presence of 
the testator ....’’ Further, § 30-2327 allows the wit- 


nesses to sign after the date of execution by the tes- 
tator. See In re Estate of Kavcic, 341 So. 2d 278 (Fla. 
App. 1977), construing a similar statute. Thus, un- 
der § 30-2327, the witnesses could have signed the 
will out of the testator’s presence and at a date after 
he signed the will. 

The more difficult question is whether under 
§ 30-2327 the witnesses must sign the will prior to the 
testator’s death. 

Section 30-2327 has its counterpart in U.P.C. § 2-502 
(1983). We find no cases on point from any jurisdic- 
tion construing § 2-502 as applied to the facts here. 
In a Florida case not involving the Uniform Probate 
Code, In re Leo’s Will, 12 Fla. Supp. 61 (Fla. Dade 
Co. Cir. Ct. 1958), a circuit judge reversed an order 
denying probate of a will which witnesses signed 24 
hours after its execution, and after the testator’s 
death. Like § 30-2327, the statute involved there did 
not require the witnesses to sign the will in the pres- 
ence of the testator. The circuit judge reasoned that 
wills should be upheld unless some mandatory provi- 
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sion of the law has been violated. The Neb. Prob. 
Man. ch. II pt. 5(A)(2)(2.1) at 2-1 (1976), states that 
“in the extreme case, presumably each witness 
could sign the will as a witness after the testator had 
died,’’ but cites no authority for that proposition. 

The statute does not specifically require signing 
by witnesses prior to death, and a respectable argu- 
ment can be made that since the requirement of at- 
testation (witnessing) is purely statutory, In re Es- 
tate of Aden, 134 Neb. 810, 279 N.W. 794 (1938), a re- 
quirement of signing by witnesses prior to the testa- 
tor’s death should not be read into it. We also note 
that the legislative intent of § 30-2327 ‘‘is to validate 
wills which meet the minimal formalities of the stat- 
ute.’’ Comment to § 30-2327. 

Notwithstanding these arguments, we construe 
§ 30-2327 to require that the witnesses to a will must 
sign it before the testator’s death. A line must be 
drawn, and we believe that it is unreasonable to fol- 
low the alternative of permitting witnesses to sign a 
will at any time after the testator’s death and prior 
to the 3-year statute of limitations for probate or tes- 
tacy proceedings in Neb. Rev. Stat. § 30-2408 (Reis- 
sue 1979). Asa practical matter, we can think of no 
good reason for a delay in signing by witnesses until 
after the testator’s death. Permitting witnesses to 
sign a will after the death of a testator would erode 
the efficacy of the witnessing requirement as a safe- 
guard against fraud or mistake. We must bear in 
mind that we are dealing with an instrument al- 
legedly signed or acknowledged by a man who is 
now dead. He is not present to confirm or reject it. 
Requiring completion of formalities of execution 
prior to death is likely to minimize miscarriages of 
justice. 

Collaterally involved in this case is Neb. Rev. Stat. 
§ 30-2430 (Reissue 1979), which reads in pertinent 
part: ‘‘(a) If evidence concerning execution of an 
attested will which is not self-proved is necessary in 
contested cases, the testimony of at least one of the 
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attesting witnesses, if within the state competent 
and able to testify, is required. Due execution of an 
attested or unattested will may be proved by other 
evidence.’’ (Emphasis supplied.) 

The proponents argue that the highlighted phrase 
creates yet another class of will that may be proved 
and accepted for probate, an unattested will which is 
not a holographic will. The construction is strained, 
and is rejected. Section 30-2327 defines the formali- 
ties of a valid will, while § 30-2430 is obviously a pro- 
cedural statute defining evidence that may be intro- 
duced to prove an otherwise valid will. We will not 
by fiat add another category of valid wills to those 
defined by the Legislature. 

We reverse with instructions to enter judgment or- 
dering that the will be denied probate. 

REVERSED WITH DIRECTIONS, 


GILBERT HORKY ET AL., APPELLANTS, V. WAYNE 
SCHRINER ET AL., APPELLEES. 
340 N.W.2d 1 


Filed November 4, 1983. No. 82-662. 


1. Quiet Title: Adverse Possession. Actions to quiet title based upon 
adverse possession are equitable in nature. 

2. Adverse Possession: Boundaries. Where a fence is constructed as 
the boundary line, although it is not the actual boundary line, and 
the parties claim ownership of land up to the fence for the uninter- 
rupted statutory period, the parties gain title to such land by ad- 
verse possession. 

3. Adverse Possession. To gain title by adverse possession, the acts 
of dominion over the land must be so open, notorious, and hostile as 
to put an ordinarily prudent person on notice of the fact that his 
lands are in the adverse possession of another. 

A claim of adverse possession must be proved by a pre- 

ponderance of the evidence showing actual, open, exclusive, and 

continuous possession under a claim of ownership for a period of 10 

years. : 


Appeal from the District Court for Howard County: 
RICHARD L. DEBACKER, Judge. Affirmed. 
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Donald W. Walters, for appellants. 
James H. Spears, for appellees. 


KrivosHa, C.J., HASTINGS, CAPORALE, and GRANT, 
JJ., and BRopDKEY, J., Retired. 


CAPORALE, J. 

This is an appeal from a decree in equity quieting 
title by adverse possession and awarding damages 
for trespass. We affirm. 

Plaintiffs-appellants Gilbert Horky and Bethel 
Horky are the owners of record of the southwest 
quarter of Section 3, Township 16 North, Range 12 
West, of the 6th P.M., in Howard County, Nebraska. 
Plaintiff-appellant Roger Paulson is the purchaser 
of this southwest quarter under an executory land 
contract. Defendants-appellees, Wayne Schriner 
and Elaine Schriner, husband and wife, are the pur- 
chasers under an executory land contract of the 
southeast quarter of the above-described section. 

Plaintiffs filed this action to quiet their title to the 
disputed land. The Schriners counterclaimed and 
prayed that title be quieted in them and that they be 
compensated for the damages caused by plaintiffs’ 
trespass. The trial court dismissed plaintiffs’ peti- 
tion, quieted title to the disputed land in the 
Schriners, and awarded them a judgment in the sum 
of $150 against plaintiff Paulson for the damages 
caused by Paulson’s placement of fenceposts upon 
the disputed land. 

The issues framed by plaintiffs’ assignments of 
error are (1) whether possession of the disputed land 
by the Schriners and their predecessors in title was 
adverse for more than 10 years and (2) whether the 
evidence supports an award of damages to the 
Schriners. 

Actions to quiet title based upon adverse posses- 
sion are equitable in nature and, as such, are re- 
viewed under the usual rule pertaining to the scope 
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of review of actions in equity. Bartlett v. Kloep- 
ping, 195 Neb. 755, 240 N.W.2d 592 (1976). 

In the 1800s a fence line was erected by plaintiffs’ 
predecessor in title near the eastern boundary of the 
southwest quarter of Section 3 which abuts the 
Schriners’ quarter section. The fence begins near 
the actual southeast corner of the southwest quarter 
and runs in a slightly northwesterly direction, end- 
ing at a point somewhat west of the northeast corner 
of the southwest quarter. The land in dispute is that 
area located within the southwest quarter but on the 
east side of the fence line. 

The southeast quarter was held by Frank Tuma 
from 1907 until his death in 1976. His widow, Hilda 
Tuma, lived on the southeast quarter with her hus- 
band from 1921 until 1949. Mrs. Tuma testified that 
during the time she lived on the’ property with her 
husband, they grazed cattle up to the disputed fence 
line, planted crops on the disputed land, and kept the 
fence in repair. At all times she and her husband 
considered the land to be theirs. In 1978 Mrs. Tuma 
sold the land to Randall F. Thompson and Sharon K. 
Thompson, husband and wife, who entered into a 
contract for its sale to the Schriners in 1980. 

The Horkys bought the southwest quarter in 1952 
from Gilbert Horky’s brother. Gilbert Horky ex- 
pressed familiarity with that land and the fence line 
since the 1920s. He substantiates Mrs. Tuma’s testi- 
mony that the disputed land was used by the Tumas 
to graze cattle and to farm as well. Gilbert Horky 
also testified that when he purchased the land, he 
considered the fence line to be his eastern border. 
He also testified that the Tumas were responsible 
for maintaining the fence. In 1977 the Horkys en- 
tered into a contract for the sale of the southwest 
quarter to the other plaintiff, Roger Paulson. 

In 1980 Paulson had the southwest quarter sur- 
veyed and learned that the fence line was inside the 
eastern boundary. In November of 1980 Paulson 
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placed fenceposts on the survey line east of the old 
fence. Shortly thereafter, the Schriners removed 
them. 

The plaintiffs’ main contention is that the place- 
ment of a fence inside one’s borders does not grant 
title to the lands outside the fence to neighboring 
landowners. In support of that proposition they cite 
Elsasser v. Szymanski, 163 Neb. 65, 77 N.W.2d 815 
(1956), and Linch v. Nichelson, 178 Neb. 679, 134 
N.W.2d 796 (1965). 

In Elsasser a sidewalk was constructed some 5 to 
6 inches from the true lot line dividing two resi- 
dences. Ata later time the sidewalk was widened to 
abut on the line. The adjoining lot owner claimed 
that the original sidewalk placement evidenced an 
acquiescence in his ownership of the 5 to 6 inches. 
This court held that the placement of the sidewalk 
was of no importance and that persons claiming 
lands of another by adverse possession must estab- 
lish title by their own actions under a claim of own- 
ership. The only evidence of the claimant neigh-. 
bor’s use of the 5- to 6-inch strip was that occa- 
sionally a wheel of a vehicle entering the claimant’s 
driveway crossed onto the disputed land. We held 
such incidental use was not enough to establish ad- 
verse possession; the owner was not required to ex- 
tend the sidewalk to the property line the first time 
he constructed it. 

In the Linch case a farmer placed a fence line 
some 27 feet inside his northern section line in an- 
ticipation of a section road which was never built. 
His neighbor to the north brought suit to quiet title to 
the lands lying south of his section line up to the 
fence. No use of the land by the claimant could be 
shown other than as a turnaround area for farm ma- 
chinery. This court reaffirmed the Hlsasser rule 
and found that the placement of a fence by a land- 
owner inside his boundary does not lead to a relin- 
quishment of ownership of lands outside his fence 
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without an additional showing that the claimant of 
those lands used them under a claim of ownership. 

The case at hand is not similar to either Hlsasser 
or Linch. Here, the defendants’ predecessor in title, 
Mrs. Tuma, testified that for the 28-year period she 
and her husband lived on the land, they considered 
the fence line to be the boundary. They grazed cat- 
tle up to the fence line and even placed some of the 
disputed land under tillage. She also testified that 
they kept the fence in repair. Gilbert Horky tes- 
tified that he considered the fence line the border, 
saw the Tumas grazing cattle on the disputed land, 
and considered the repair of the fence line to be the 
responsibility of the Tumas. 

The Schriners cite us to the case af Wiedeman v. 
James E. Simon Co., Inc., 209 Neb. 189, 307 N.W.2d 
105 (1981), and it is clearly analogous to the instant 
case. In Wiedeman the claimant used the disputed 
land for grazing livestock, posted it, closed it to 
dumping, and maintained the perimeter fence over 
the requisite 10 years. We stated therein: ‘‘Where 
a fence is constructed as the boundary line, although 
it is not the actual boundary line, and the parties 
claim ownership of land up to the fence for the unin- 
terrupted statutory period, the parties gain title to 
such land by adverse possession. [Citations omit- 
ted.]’’ Id. at 193, 307 N.W.2d at 108. See, also, 
Petsch v. Widger, 214 Neb. 390, 335 N.W.2d 254 
(1983). We also stated in Wiedeman that to gain ti- 
tle by adverse possession, the acts of dominion over 
the land must be so open, notorious, and hostile as to 
put an ordinarily prudent person on notice of the fact 
that his lands are in the adverse possession of an- 
other. 

Plaintiffs argue that the placement of the barbed 
wire on the side of the fence facing their land indi- 
cates, by custom and usage, that the fence is theirs. 
This fact, they argue, together with what they claim 
to be the irregularity of the fence line, shows that 
the fence was never intended to demarcate the 
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* boundary line. One of the difficulties with this argu- 
ment is that ownership of the fence is immaterial. 
Moreover, whatever inference might arise from the 
placement of the barbed wire, if any, is overcome by 
the testimony of Gilbert Horky and Hilda Tuma. 
Furthermore, the record fails to support plaintiffs’ 
claim that the placement of the fence is so irregular 
that it obviously was not intended as a boundary 
line. The photograph to which they point shows al- 
most nothing in that regard, and the survey shows 
the fence line to be straight and regular. 

Plaintiffs also make much of Gilbert Horky’s testi- 
mony that during the last few years of his own- 
ership, prior to 1977, Mr. Tuma only occasionally 
ran cattle on the disputed land. This is clearly nota 
dispositive factor in this case. As was said in 
Hendrickson v. Glaser, 204 Neb. 492, 495, 288 N.W.2d 
41, 43 (1979): ‘‘After the running of the statute, the 
adverse possessor has an indefeasible title which 
can only be divested by his conveyance of the land to 
another, or by a subsequent disseisin for the statu- 
tory limitation period.”’ 

A claim of adverse possession must be proved by a 
preponderance of the evidence showing actual, open, 
exclusive, and continuous possession under a claim 
of ownership for a period of 10 years. Petsch v. 
Widger, supra; McCormick v. Terry, 205 Neb. 650, 
289 N.W.2d 516 (1980). We conclude that standard 
has been met here; indeed a clearer case of adverse 
possession can hardly be imagined. 

As to the remaining issue, the uncontradicted evi- 
dence is that the cost of hiring someone to fill the 
postholes would be $200. The trial court awarded 
the Schriners damages in the sum of $150, and they 
have not appealed as to the amount of the judgment. 
Since the plaintiff Paulson installed fenceposts on 
the Schriners’ land, it is obvious that Paulson must 
bear the cost involved in returning the land to its 
former condition. See, Spilinek v. Spilinek, ante p. 
35, 3837 N.W.2d 122 (1983); Wiedeman v. James E. 
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Simon Co., Inc., supra; George Rose Sodding & 
Grading Co., Inc. v. City of Omaha, 187 Neb. 683, 193 
N.W.2d 556 (1972), appeal on remand 190 Neb. 12, 205 
N.W.2d 655 (1973). 

AFFIRMED. 


CHARLES R. SINGLETON AND BETTY MAE SINGLETON, 
HUSBAND AND WIFE, APPELLEES AND CROSS-APPELLANTS, 
v. SOUTH PLATTE NATURAL RESOURCES DISTRICT, 
APPELLANT AND CROSS-APPELLEE. 

339 N.W.2d 751 


Filed November 4, 1983. No. 82-703. 


1. Good Cause: Appeal and Error. Absent a showing of an abuse of 
discretion, the Supreme Court will not ordinarily set aside a deter- 
mination by the District Court as to whether or not good cause has 
been Son; 

The fact that counsel is misinformed or unin- 

formed as to the requirements of filing a petition on appeal in the 

District Court is not a showing of good cause within the meaning of 

the statute. 


Appeal from the District Court for Kimball County: 


JOHN D. Knapp, Judge. Reversed and remanded 
with directions. 


George P. Burke of Van Steenberg, Myers & 
Burke, for appellant. 


Walter H. Radcliffe, for appellees. 


KrivosHa, C.J., WHITE, and HastTincs, JJ., and 
BRODKEY, J., Retired, and MurpuHy, Jon, D.J. 


KRIVOSHA, C.J. 

South Platte Natural Resources District (District) 
has appealed from a judgment entered in the Dis- 
trict Court for Kimball County, Nebraska, awarding 
damages to the appellees, Charles R. and Betty Mae 
Singleton, for certain property condemned by the 
District, listing several assignments of error. The 
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Singletons have cross-appealed. Because we deter- 
mine that the District’s first assignment of error, to 
the effect that the trial court should have sustained 
the District’s motion to dismiss, was correct, we 
need not consider any of the other assignments nor 
the cross-appeal. 

Those facts necessary for our consideration of the 
instant appeal disclose that in February of 1978 the 
District proceeded to condemn certain real estate 
owned by the Singletons in Kimball County, Ne- 
braska. As a result of that condemnation proceed- 
ing, the Singletons were awarded $80,000 in dam- 
ages. On May 8, 1978, the Singletons filed a notice of 
appeal in the county court of Kimball County, Ne- 
braska. On the same date, they filed their praecipe 
for transcript and their appeal bond. Thereafter, on 
July 3, 1978, 56 days after they filed their notice of 
appeal, the Singletons filed their petition on appeal 
in the District Court for Kimball County, Nebraska. 
On July 13, 1978, the District filed a motion to strike 
the petition of the Singletons and to dismiss their ap- 
peal on the grounds that the Singletons had failed to 
file their petition within 50 days after the filing of the 
notice of appeal in the county court, as required by 
statute. On August 29, 1978, the Singletons filed an 
application for permission to file a petition on appeal 
instanter. The District Court, without taking evi- 
dence, granted leave to file the petition on appeal 
instanter on August 31, 1978, and the appeal pro- 
ceeded to trial. 

In the case of Estate of Tetherow v. State, 193 Neb. 
150, 226 N.W.2d 116 (1975), we held that even though 
1972 Neb. Laws, L.B. 1032, repealed the provisions of 
Neb. Rev. Stat. §§ 27-1305 and 27-1306 (Reissue 1964), 
the requirements of those sections with regard to 
perfecting an appeal in a condemnation case still ap- 
plied; therefore, the party first appealing to the Dis- 
trict Court in an eminent domain proceeding must 
‘‘within 50 days from the date of the filing of the no- 
tice of appeal, file as plaintiff the petition in the dis- 


506 215 NEBRASKA REPORTS 


trict court.’’ (Emphasis supplied.) Jensen v. 
Omaha Public Power Dist., 159 Neb. 277, 282, 66 
N.W.2d 591, 595 (1954). There was no question that 
in 1978, when this appeal was perfected, the Single- 
tons were required to file a petition on appeal within 
50 days after the filing of the notice of appeal. See, 
also, City of Seward v. Gruntorad, 158 Neb. 148, 62 
N.W.2d 537 (1954). The record clearly shows that 
the Singletons failed to file their petition within the 
50-day period. 

The Singletons argue that their failure to file the 
appeal within the 50-day period should be disre- 
garded for two reasons. They argue that the court 
can always ‘‘on good cause shown” grant permis- 
sion to file the petition on appeal out of time. See 
Neb. Rev. Stat. § 27-1307 (Reissue 1964). We agree 
with that statement as it applied under the law in ef- 
fect in 1978. Furthermore, we agree that, absent a 
showing of an abuse of discretion, this court will not 
ordinarily set aside a determination by the District 
Court as to whether or not good cause has been 
shown. See Neumeyer v. Omaha Public Power 
Dist., 188 Neb. 516, 198 N.W.2d 80 (1972). The diffi- 
culty, however, in the instant case is that the record 
fails to disclose any showing of good cause upon 
‘ which the court could act, and therefore its action 
must, of necessity, have been an abuse of discretion. 
The only evidence of good cause is contained in the 
Singletons’ application to the court. The application 
alleges that: ‘1. The plaintiffs duly filed their ap- 
peal bond herein and thereafter duly filed their tran- 
script herein within the times required by law. 

“2. That plaintiffs did not file their petition 
within 50 days required by Section R.S. 27-1306 for 
the following reasons, which constitute good cause: 

“a) That said Section was repealed by L.B. 1030 
[sic], Laws 1972; 

‘b) That as a result of such repeal the 50-day re- 
quirement no longer existed and plaintiff relied in 
good faith on the same. 
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‘3. That notwithstanding In re Estate of Charles 
S. Tetherow v State of Nebraska, 226 N.W.2d 116, 
193 Neb. 150 and other case law this application 
should be granted for the following reasons, which 
constitute good cause: 

“‘a) That any and all case law does not impose a 
50-day limit but merely aludes [sic] to the fact that a 
petition should be filed; 

‘‘b) That any and all case law gives the District 
Court discretion in permitting a petition to be filed 
with regard to time so long as the same is done. 

‘4. That the purpose of a petition is to give notice 
to the opposing party and that since this matter has 
not come on for trial the ends of justice and equity 
can best be served by permitting the filing of a peti- 
tion in stanter [sic] if this Honorable Court deems a 
petition necessary and appropriate.”’ 

The difficulty with the statements is that they are 
simply not true. ‘‘L.B. 1030 [sic], Laws 1972,’’ did not 
repeal the requirements of § 27-1306. We _ spe- 
cifically held in Tetherow that L.B. 1032 left § 27-1306 
intact insofar as appeals in condemnation cases 
were concerned; and, contrary to the claim made by 
the Singletons, Tetherow established that the re- 
quirement that a petition be filed within 50 days still 
exists. And in Nelson v. State, 211 Neb. 793, 794, 320 
N.W.2d 444, 445 (1982), we said: ‘‘It is well settled 
that a petition on an appeal from the award of the 
appraisers in an eminent domain proceeding must 
be filed by the party first appealing within 50 days of 
the date of the filing of the notice of appeal.’ It 
therefore follows that the 50-day requirement was in 
effect when this appeal was perfected. The lack of 
information, or misinformation, about the law by the 
Singletons or their attorney is not a showing of good 
cause. In Nelson, supra at 794, 320 N.W.2d at 445, it 
was said: ‘‘[T]he fact that counsel is misinformed 
or uninformed as to the requirements of filing a peti- 
tion on appeal in the District Court is not a showing 
of good cause within the meaning of the statute.’’ 
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See, also, Jensen v. Omaha Public Power Dist., su- 
pra. 

It would appear that the only reason the petition 
was not filed within the 50 days was that the party 
responsible for filing failed to do so. This is not 
good cause, and the fact that no one has been preju- 
diced by reason of a party not filing a document 
within the time required in order to give the court 
jurisdiction does not constitute a showing of ‘‘good 
cause,’’ nor does it justify the court’s granting per- 
mission to file the petition out of time. The trial 
court should have sustained the motion of the Dis- 
trict to dismiss the appeal. 

In passing, and for the purpose of avoiding further 
confusion, we should note that Neb. Rev. Stat. 
§ 76-717 (Reissue 1981) has been amended by 1983 
Neb. Laws, L.B. 270, and therefore that amendment 
and not this decision should be referred to with re- 
gard to appeals filed after the effective date of L.B. 
270. It does not, however, apply to the instant case. 
The judgment of the District Court is therefore re- 
versed and the cause remanded with directions to 
dismiss the appeal, thereby causing the award of the 
appraisers in the county court to be reinstated. 

REVERSED AND REMANDED WITH DIRECTIONS. 


STELLA F. MARTIN, APPELLEE, V. JOHN F’. MARTIN, 
APPELLANT. 
339 N.W.2d 754 


Filed November 4, 1983. No. 82-822. 


1. Divorce: Appeal and Error. This court is required to review the 
record in a marriage dissolution proceeding de novo. 

2. Property Division. Generally speaking, in marriage dissolution 
proceedings awards of property to a spouse from the marital estate 
vary from one-third to one-half of the value of the property in- 
volved, depending upon the facts and circumstances of the par- 
ticular case. 

3. Property Division: Appeal and Error. Although this court is hesi- 
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tant to disturb the division of property made by the trial court in a 
dissolution proceeding, we must do so when it is patently unfair on 
the record. 


Appeal from the District Court for Adams County: 
BERNARD SPRAGUE, Judge. Affirmed as modified. 


James D. Smith of Brock, Seiler and Smith, for 
appellant. 


William M. Connolly of Conway and Connolly, 
P.C., for appellee. 


KrivosHa, C.J., HASTINGS, CAPORALE, and GRANT, 
JJ., and BRODKEY, J., Retired. 


PER CURIAM. 

John F. Martin, the respondent, has appealed 
from the judgment of the District Court in a mar- 
riage dissolution proceeding, assigning as error 
generally the division of marital property and debts 
of the parties. 

The respondent and Stella F. Martin, the peti- 
tioner and appellee, had been married for 22 years. 
Four children were born to the parties, two of whom 
were, at the time of trial, residing with Mrs. Martin. 
A decree of dissolution was entered by the court on 
November 2, 1982. We are required to review the 
record de novo. Van Newkirk v. Van Newkirk, 212 
Neb. 730, 325 N.W.2d 832 (1982). 

The record indicates the parties acquired most of 
their assets during the course of the marriage, and 
both made substantial contributions to the marriage 
and acquisition of property. The trial court awarded 
the husband a quarter section of farmland, farm 
machinery, livestock, grain in storage or to be har- 
vested, and a 6-percent interest in his father’s lim- 
ited farm partnership. Also, the husband was re- 
quired to pay the total marital indebtedness of 
$391,442, of which almost all related to debt for the 
quarter section of farmland, machinery, and live- 
stock. 

The wife received 19 parcels of Arizona property 
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acquired during marriage as an investment, and a 
6-percent interest in the limited farm partnership of 
the respondent’s father, which was gifted to her di- 
rectly for estate tax savings purposes. Household 
furnishings were divided evenly between the parties, 
and the husband was ordered to pay $400 per month 
alimony until the death or remarriage of the peti- 
tioner, and $150 a month child support per child dur- 
ing the minority of each. 

In evaluating the marital estate, only two items of 
property appear to be in substantial dispute. The 
valuation of the Arizona real estate ranges from 
$144,290, placed on it by Mr. Martin, to $64,940, as- 
signed by Mrs. Martin. The petitioner also contends 
that because the respondent was awarded the un- 
harvested crops, consisting of 156 acres of corn on 
the home place and 80 acres of milo on sharecrop 
land, the apparent disparity between the amounts 
awarded the two parties is greatly diminished. 

Without considering the growing crops, taking Mr. 
Martin’s valuation of the Arizona property, he re- 
ceived 4.2 percent of the net marital estate, com- 
pared to 95.8 percent received by Mrs. Martin. 
Utilizing the valuation assigned by Mrs. Martin, the 
respondent received 8.2 percent of the net estate, 
and she 91.8 percent. On the face of it, considering 
Mr. Martin’s obligation to pay $4,800 per year ali- 
mony indefinitely, as well as child support for a 
short period of time in the future, the division of 
property appears disproportionate. ‘‘ ‘Generally 
speaking, awards in cases of this kind vary from 
one-third to one-half of the value of the property in- 
volved depending upon the facts and circumstances 
of the particular case.’’’ Van Newkirk, supra at 
732-38, 325 N.W.2d at 833. 

However, the petitioner argues that by allowing 
her former husband to retain all of the unharvested 
crops, the division of property is somehow equal- 
ized. The respondent insists that growing crops are 
but an expectancy of income out of which he must 
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pay the alimony and child support for the coming 
year. It is not necessary for us to decide this ques- 
tion because the record contains no evidence of mar- 
ket value, nor any evidence concerning the expenses 
of planting and harvesting the crops, quality, or type 
of corn connected with this crop. We believe that, 
after looking at the record in this case, to assign a 
value for the unharvested crops would be too specu- 
lative. 

Although we have said that we are hesitant to dis- 
turb the division of property made by the trial court, 
we must do so when it is patently unfair on the rec- 
ord. Johnson v. Johnson, 209 Neb. 317, 307 N.W.2d 
783 (1981). For the reasons discussed above, we 
conclude that the division of property in this case 
was unfair to the respondent. 

The respondent suggests that we set over to him 
the 6-percent interest in his father’s limited partner- 
ship farming interest which had been given to the 
petitioner, as well as a similar share to the re- 
spondent, as part of the elder Martin’s estate plan. 
There is no solid evidence of its value. The trial 
court simply allowed each party to retain his or her 
separate estates, including these gifts. Due to the 
fact that this is a limited partnership which gives no 
control over the business operations to the peti- 
tioner, we do not believe it is necessary to alter that 
arrangement. 

Rather, we conclude that the only practical way to 
adjust the property division is to make an arbitrary 
assignment of some of the Arizona land to the re- 
spondent. Accordingly, we modify the decree of the 
trial court and order that there be set over to re- 
spondent as his sole property the following: Lots 
2976 and 2980, Arizona City, Unit Two-A, Pinal 
County, Arizona; Lot 573, Arizona City, Unit Ten, 
Pinal County; and Lots 52 and 53, Arizona City, Unit 
Fifteen, Pinal County. This real estate has a total 
value of $64,000 according to the respondent and 
$21,840 according to the petitioner, which now 
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amounts to an award of 56 percent to Mrs. Martin, 
using the respondent’s valuations, or 64.9 percent 
using her valuations. 

As modified herein, the judgment of the District 


Court is affirmed. 
AFFIRMED AS MODIFIED. 


STATE OF NEBRASKA, APPELLEE, V. DWIGHT PIERCE, 
APPELLANT. 

STATE OF NEBRASKA, APPELLEE, V. KERRY C. WELLS, 
APPELLANT, 
340 N.W.2d 122 


Filed November 4, 1983. Nos. 82-827, 82-828. 


1. Police Officers and Sheriffs: Investigative Stops: Probable 
Cause. A police officer may, in appropriate circumstances and in 
an appropriate manner, approach a person for purposes of investi- 
gating possibly criminal behavior even though there is no probable 
cause to make an arrest. 

2. : H . Police officers must have a particularized 
and objective basis for suspecting the person stopped of criminal 
activity. The assessment of the totality of the circumstances in- 
cludes all of the objective observations and considerations, as well 
as the suspicion drawn by a trained and experienced police officer 
by inference and deduction that the individual stopped is, or has 
been, or is about to be engaged in criminal behavior. 

3. Police Officers and Sheriffs: Search and Seizure: Probable 
Cause. Roadside encounters between police and suspects are es- 
pecially hazardous, and danger may arise from the possible pres- 
ence of weapons in the area surrounding a suspect. Thus, the 
search of the passenger compartment of an automobile, limited to 
those areas in which a weapon may be placed or hidden, is per- 
missible if the police officer possesses a reasonable belief based on 
specific and articulable facts which, taken together with the ra- 
tional inferences from those facts, reasonably warrant the officer 
to believe that the suspect is dangerous and the suspect may gain 
immediate control of weapons. 

4. Pretrial Motions: Appeal and Error. The trial court is vested 
with broad discretion in considering requests of defense counsel for 
discovery, and error can be predicated only upon an abuse of such 
discretion. 

5. Motions for Continuance: Appeal and Error. A motion for con- 
tinuance is addressed to the sound discretion of the court, and in 
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the absence of a showing of an abuse of discretion, a ruling on a 
motion for a continuance will not be disturbed on appeal. 

6. Motions for New Trial. In order to justify a new trial, newly dis- 
covered evidence must involve something other than the credibility 
of a witness who testified at trial. , 

7. Convictions: Appeal and Error. The rule in this state is that in 
determining the sufficiency of the evidence to sustain a conviction 
in a criminal prosecution, this court does not resolve conflicts in 
the evidence, pass upon the credibility of the witnesses, determine 
the plausibility of explanations, or weigh the evidence. Such mat- 
ters are for the trier of the facts, and its verdict must be sustained 
if, taking the view most favorable to the state, there is sufficient 
evidence to support it. 

8. Sentences: Appeal and Error. In the absence of an abuse of dis- 
cretion by the trial court, we will not disturb on appeal a sentence 
imposed within the statutory limits. 


Appeal from the District Court for Saunders 
County: Bryce Bartu, Judge. Affirmed. 


Marvin V. Miller, for appellants. 


Paul L. Douglas, Attorney General, and Martel J. 
Bundy, for appellee. 


KRIvosHaA, C.J., BOSLAUGH, WHITE, HASTINGS, 
CAPORALE, and SHANAHAN, JJ., and GRANT, D.J. 


WHITE, J. 

These two cases were consolidated for trial and 
for purposes of appeal before this court. Appellant 
Dwight Pierce was convicted.by a Saunders County 
jury of robbery and aiding and abetting the use of a 
firearm to commit a felony. Appellant Kerry C. 
Wells was also convicted of robbery and use of a 
firearm to commit a felony. Both appellants were 
sentenced for a period of not less than 15 years nor 
more than 25 years for the robbery, and not less than 
6 years nor more than 10 years for use of a firearm 
to commit a felony, said sentences to be served con- 
secutively. We affirm. 

Appellants appeal, and assign that the trial court 
erred in (1) failing to sustain appellants’ motions to 
suppress evidence obtained by the Midwest City, 
Oklahoma, police department; (2) failing to sustain 
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appellants’ motions for a continuance and subse- 
quent motions for a new trial on the grounds that ap- 
pellants were deprived of their right to present evi- 
dence by either compelling the attendance of or ob- 
taining the deposition of Thomas J. Wilmoth; (3) 
failing to sustain appellants’ motions for a new trial 
on grounds of newly discovered evidence; (4) failing 
to sustain appellants’ motions for a new trial for the 
reasons that the verdicts of the jury were not sup- 
ported by the evidence and were contrary to law; 
and that (5) the sentences imposed were excessive. 

A statement of the facts is necessary. Both cases 
stem from an incident which occurred at the J. & M. 
Pitstop, in Mead, Nebraska, on February 23, 1982. 
At approximately 7 p.m. Marlene Vogt, one of the 
owners, was working alone as a clerk when two men 
dressed in dark jackets and blue jeans, with ski 
masks pulled over their heads, entered the store. 
One of the two men was armed with a revolver. The 
two men approached Mrs. Vogt and demanded her 
money. Mrs. Vogt was then struck across the hands 
with a yardstick which the robber without the gun 
picked up in the store. Mrs. Vogt removed money 
from the cash register and handed the money to the 
robbers. One of the robbers motioned to Mrs. 
Vogt’s purse, which was behind the counter, and she 
gave the money from the purse to him. Before leav- 
ing, the robber without the gun struck Mrs. Vogt in 
such a manner across the back of the neck as to ren- 
der her unconscious, and the robbers made good 
their escape. Approximately $350 was taken in the 
robbery. 

The Saunders County sheriff’s office and the Ne- 
braska State Patrol responded to the call from Mrs. 
Vogt a short time later. A number of photographs 
were taken which variously showed the interior of 
the J. & M. Pitstop and a number of wet boot im- 
pressions which were found on the floor and outside 
the building. There were no arrests made or leads 
discovered by either of these two departments. 
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On February 28, 1982, an off-duty police lieutenant, 
Eddie Thomason, from Midwest City, Oklahoma, 
pulled into a Champlin service station in that city to 
obtain gasoline for his personal vehicle. While 
Thomason was putting gas in his vehicle, Wells ap- 
proached and asked him to pay Wells cash for the 
gas and let Wells charge the gas on his credit card. 
Wells explained that he and some friends were trav- 
eling and they had run out of money and needed 
some cash to buy food. Thomason refused, after 
which Wells mumbled something and returned to a 
vehicle which was parked directly in front of the 
service station, just east of the front door. Thomason 
went into the station to pay for his gas. He noticed 
that the vehicle in question had an out-of-state li- 
cense plate. He also noticed that the appellant 
Pierce had left the vehicle and was inside the station 
wandering around. He did not appear to be at- 
tempting to purchase anything, but, rather, he ap- 
peared to be looking the place over. Thomason left 
the station, parked some distance away, and ob- 
served appellants’ behavior. Based upon these ob- 
servations the officer radioed for a uniformed offi- 
cer for assistance. Thomason observed the appel- 
lants from approximately 8:30 p.m. to 8:47 p.m. 

Upon arrival of the uniformed police officer, Offi- 
cer Anderson, both officers approached the vehicle, 
which was still occupied by appellant Wells and 
Randall Wilmoth. Thomason ordered the occupants 
out of the vehicle. Upon his exit Wells turned ‘‘as if 
he was trying to retrieve or place something under 
the right front seat.’’ The officers moved Wells and 
Wilmoth to the front of the car and away from the 
door. While Officer Anderson was questioning Wil- 
moth, Officer Thomason went back and checked un- 
derneath the right front seat of the car. Under the 
seat was found a loaded .38-caliber revolver, a bag 
of marijuana, and a ski mask. Meanwhile, Pierce 
had joined his companions. The officers then ad- 
vised the three men of their rights and placed them 
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under arrest for possession of a firearm and posses- 
sion of marijuana. They were transported to police 
headquarters. 

During custodial interrogation, Randall Wilmoth 
provided information to the police about various 
crimes the three men had perpetrated during their 
travels. Pursuant to this information and credit 
card receipts obtained in a subsequent search of the 
vehicle, the Midwest City Police Department sent a 
general teletype bulletin to the locations where the 
appellants had traveled. The Saunders County sher- 
iff's office responded, and the appellants and 
Wilmoth were extradited. 

In appellants’ first assignment of error they con- 
tend that the weapon, marijuana, and ski mask ob- 
tained by Officer Thomason were illegally seized 
and as such should have been suppressed. They fur- 
ther contend that the ‘‘fruit of the poisonous tree’’ 
doctrine applies to other evidence obtained under 
the subsequent search warrant and as such that evi- 
dence was ‘‘tainted”’ and also should have been sup- 
pressed. We disagree. The appellants assert, and 
we agree, that at the time their vehicle was initially 
searched, the police officers did not have probable 
cause to arrest them. However, as the appellants 
later concede in their briefs, their detention and the 
search of their vehicle are more properly classified 
as a stop and search situation subject to the guide- 
lines pronounced in Terry v. Ohio, 392 U.S. 1, 88 
S. Ct. 1868, 20 L. Ed. 2d 889 (1968). In Terry the U.S. 
Supreme Court said at 22: ‘‘[A] police officer may 
in appropriate circumstances and in an appropriate 
manner approach a person for purposes of investi- - 
gating possibly criminal behavior even though there 
is no probable cause to make an arrest.’’ See, also, 
State v. Anderson, 204 Neb. 186, 281 N.W.2d 743 
(1979). 

This lesser standard for investigative stops was 
recently articulated by this court in State v. Longa, 
211 Neb. 356, 318 N.W.2d 733 (1982), and previously 
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stated in State v. Nowicki, 209 Neb. 640, 309 N.W.2d 
89 (1981). Relying on United States v. Cortez, 449 
U.S. 411, 101 S. Ct. 690, 66 L. Ed. 2d 621 (1981), we de- 
termined that ‘‘ ‘an investigatory stop must be justi- 
fied by objective manifestation that the person 
stopped is, has been, or is about to be engaged in a 
criminal activity. In determining what cause is suf- 
ficient to authorize police to stop a person, the 
totality of the circumstances — the whole picture — 
must be taken into account. 

“Police officers must have a particularized and 
objective basis for suspecting the person stopped of 
criminal activity. The assessment of the totality of 
circumstances includes all of the objective observa- 
tions and considerations, as well as the suspicion 
drawn by a trained and experienced police officer by 
inference and deduction that the individual stopped 
is or has been or is about to be engaged in criminal 
behavior.’’’ Nowicki at 645, 309 N.W.2d at 92-93. 

It is readily apparent, when one applies the facts 
of the present case, that the officers in question took 
reasonable action on the basis of particularized and 
objective facts. Officer Thomason, a 21-year vet- 
eran of law enforcement and supervisor for intel- 
ligence investigation in Midwest City, Oklahoma, 
testified that he first became suspicious of appel- 
lants’ conduct when Wells approached him and 
asked whether Thomason would be willing to charge 
his gas to Wells’ credit card and pay Wells the cash 
in return. Wells also stated they had no money. 
The officer also noted that the car was parked in 
such a position as to make an easy getaway, that the 
car had out-of-state license plates, and that appel- 
lant Pierce had entered the service station and was 
wandering around, but did not appear to be attempt- 
ing to purchase anything. Thomason also testified 
that he observed appellants for approximately 15 
minutes before making his initial investigation. 

On the basis of these facts we conclude that the ac- 
tivities of the officers prior to the actual arrest of the 
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appellants were based upon a suspicion of criminal 
activity falling within the fourth amendment guide- 
lines set forth above. Therefore, such action was 
permissible under Neb. Rev. Stat. § 29-829 (Reissue 
1979). 

A second issue which arises from the facts is the 
scope of a search in a Terry-type investigation. This 
issue was before the U.S. Supreme Court in the re- 
cent case of Michigan v. Long, 51 U.S.L.W. 5231 
(U.S. July 6, 1983). In Long two officers on patrol 
stopped to investigate a speeding car that had 
swerved off into a ditch. Long, the occupant of the 
vehicle, met the officers at the rear of the car but 
turned to reenter it when asked to produce his ve- 
hicle registration. He had left the door on the 
driver’s side open. The officers both followed Long, 
and both spotted a hunting knife on the floor of the 
driver’s side. Long was then stopped and subjected 
to a protective Terry search. The car was subse- 
quently searched for other weapons. 

The Court held that a protective Terry search of 
the passenger compartment of an automobile is per- 
missible, recognizing that ‘‘investigative detentions 
involving suspects in vehicles are especially fraught 
with danger to police officers.’’ Long, supra at 5236. 
Furthermore, the Court concluded that ‘‘the officers 
did not act unreasonably in taking preventive meas- 
ures to ensure that there were no other weapons 
within Long’s immediate grasp before permitting 
him to reenter his automobile. Therefore, the bal- 
ancing required by Terry clearly weighs in favor of 
allowing the police to conduct an area search of the 
passenger compartment to uncover weapons, as 
long as they possess an articulable and objectively 
reasonable belief that the suspect is potentially dan- 
gerous.”’ Id. at 5236-37. 

As previously noted, Officer Thomason had ‘‘rea- 
sonable suspicion’’ to believe that a robbery was 
about to take place. This fact, coupled with the 
testimony of Thomason that as Wells was exiting the 
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vehicle he turned ‘‘as if he was trying to retrieve or 
place something under the right front seat,’ cer- 
tainly gave rise to an articulable and objectively 
reasonable belief that the suspects were armed and 
dangerous. : 

It should also be noted that the other items seized 
by the police were either in plain view or were 
seized pursuant to a valid search warrant. For the 
above reasons appellants’ first assignment of error 
must fail. The District Court was correct in re- 
fusing to suppress the evidence. 

Appellants contend in their second assignment of 
error that the District Court erred when it denied 
authorization to depose Thomas J. Wilmoth, father 
of the State’s principal witness. Appellants further 
assert that this error became prejudicial when the 
District Court denied their motion for a continuance 
to obtain the elder Wilmoth’s testimony at trial. 
This court has repeatedly held that the trial court is 
vested with broad discretion in considering requests 
of defense counsel for discovery and error can be 
predicated only upon an abuse of such discretion. 
State v. Fuller, 203 Neb. 233, 278 N.W.2d 756 (1979); 
State v. Isley, 195 Neb. 539, 239 N.W.2d 262 (1976). 
This court has further stated that a motion for con- 
tinuance is addressed to the sound discretion of the 
court, and in the absence of a showing of an abuse of 
discretion, a ruling on a motion for a continuance 
will not be disturbed on appeal. There is no abuse of 
discretion by the court in denying a continuance un- 
less it clearly appears that defendant suffered preju- 
dice as a result thereof. State v. Goodloe, 197 Neb. 
632, 250 N.W.2d 606 (1977); State v. Ell, 196 Neb. 800, 
246 N.W.2d 594 (1976). 

A review of the record indicates that Thomas Wil- 
moth had no knowledge, personal or otherwise, 
about the crimes in question. Wilmoth’s testimony 
could only serve to impeach the general credibility 
of his son. Neb. Rev. Stat. § 27-608(1)(a) (Reissue 
1979). Mr. Wilmoth admitted in a letter to defense 
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counsel that he had had little contact with his son 
since 1974. Randall Wilmoth testified that the last 
time he had seen his father was for 15 minutes some 
2 years ago. He had not seen his father for 5 or 6 
years prior to the stated meeting. In light of the 
foregoing it cannot be said that the trial court 
abused its discretion in not allowing the deposition of 
Thomas Wilmoth and in refusing to grant a continu- 
ance. 

Appellants contend as their third assignment of 
error that the District Court erred in overruling 
their motion for new trial based on newly discovered 
evidence. This argument is without merit. Appel- 
lants’ affidavits in support of their motion allege 
that Randall Wilmoth told a cellmate a story differ- 
ent than what the witness related at trial. As such, 
the evidence is relevant only on the issue of the 
credibility of a witness. In order to justify a new 
trial, newly discovered evidence must involve some- 
thing other than the credibility of a witness who tes- 
tified at trial. State v. Mays, 205 Neb. 730, 289 
N.W.2d 545 (1980); State v. French, 200 Neb. 137, 262 
N.W.2d 711 (1978). 

The appellants contend in their fourth assignment 
of error that the trial court erred in overruling their 
motion for a new trial for the reason that the verdict 
of the jury was not supported by the evidence and 
was contrary to law. 

The rule in this state is that in determining the suf- 
ficiency of the evidence to sustain a conviction in a 
criminal prosecution, this court does not resolve 
conflicts in the evidence, pass upon the credibility of 
the witnesses, determine the plausibility of explana- 
tions, or weigh the evidence. Such matters are for 
the trier of the facts, and its verdict must be sus- 
tained if, taking the view most favorable to the 
state, there is sufficient evidence to support it. State 
v. True, 210 Neb. 701, 316 N.W.2d 623 (1982). In 
other words, we will not interfere with a guilty ver- 
dict based upon evidence in a criminal case unless 
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that evidence is so lacking in probative force that it 
can be said that, as a matter of law, the evidence is 
insufficient to support a verdict of guilty beyond a 
reasonable doubt. State v. Huffman, 214 Neb. 429, 
334 N.W.2d 3 (1983). An examination of the record 
reveals sufficient competent evidence to sustain the 
jury’s verdicts. 

Finally, appellants argue that their sentences are 
excessive. Robbery is a Class II felony which pro- 
vides for a penalty of 1 to 50 years’ imprisonment. 
Neb. Rev. Stat. §§ 28-105, 28-324 (Reissue 1979). 
Using a firearm to commit a felony is a Class III 
felony, as is aiding and abetting such a crime. Neb. 
Rev. Stat. §§ 28-206, 28-1205 (Reissue 1979). A Class 
III felony provides for a penalty of 1 to 20 years’ im- 
prisonment, a $25,000 fine, or both. § 28-105. The 
sentences imposed by the trial court are clearly 
within these statutory guidelines. 

As we have said: ‘‘ ‘In the absence of an abuse of 
discretion by the trial court we will not disturb on 
appeal a sentence imposed within the statutory lim- 
its.’’’ State v. Ellefson, 214 Neb. 747, 754, 336 
N.W.2d 88, 92 (1983). No abuse of discretion is evi- 
dent in this case. 

In light of the foregoing we affirm the convictions 
and sentences of appellants imposed by the District 
Court. 

AFFIRMED. 

KrivosnHa, C.J., concurring. 

While I am in complete agreement with the ma- 
jority in this case, based upon the fact situation pre- 
sented to us, I write separately to make it clear that 
the majority opinion should not be read to mean that 
any police officer may stop and search any indi- 
vidual based solely on the fact that one is parked in 
a filling station or without cash in one’s pocket. In 
this particular case the officer, while unable to 
articulate the probable cause to make an arrest, did 
have sufficient circumstances to justify the action: 
taken. The result in this case is reached based upon 
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the specific facts in this case, which are not likely to 
be repeated, thereby creating a general proposition 
of law. 


MaRTIN L. BROWN, APPELLEE, V. LEAVITT LANE FARM, 
APPELLANT. 
340 N.W.2d 4 


Filed November 4, 1983. No. 82-854. 


1. Workmen’s Compensation: Appeal and Error. Findings of the 
Workmen's Compensation Court on rehearing have the same force 
and effect as a jury verdict and, if supported by sufficient evi- 
dence, will not be disturbed on appeal unless clearly wrong. 

2. Workmen’s Compensation. An employer may engage in two sepa- 
rate businesses, one subject to the workmen’s compensation law 
and one exempt from that law. 


Appeal from the Nebraska Workmen’s Compensa- 
tion Court. Reversed and remanded with directions. 


Ray C. Simmons of Simmons & Schneider, P.C., 
for appellant. 


M. H. Weinberg of Weinberg & Weinberg, P.C., for 
appellee. 


KRivosHA, C.J., BOSLAUGH, WHITE, HASTINGS, 
CAPORALE, SHANAHAN, and GRANT, JJ. 


GRANT, J. 

This is an appeal by defendant employer from the 
decision of a three-judge panel of the Workmen’s 
Compensation Court, which had reversed the judg- 
ment of a single-judge court. The three-judge panel 
held that plaintiff was entitled to workmen’s com- 
pensation benefits as determined by the court. 

Defendant appeals, alleging that the three-judge 
Workmen’s Compensation Court erred in failing to 
hold that defendant was an employer of farm labor 
and plaintiff was a ‘‘farm laborer’”’ within the excep- 
tion of Neb. Rev. Stat. § 48-106(2) (Reissue 1978); in 
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holding that plaintiff’s injuries arose out of his em- 
ployment, when plaintiff was waiting for his pay- 
check and engaged only in nonauthorized helping of 
other employees; in holding that defendant had 
elected to be bound by the workmen’s compensation 
law as to its entire farming operation by purchasing 
a policy of workmen’s compensation insurance be- 
fore October of 1979 on a separate nonfarm partner- 
ship operation with one employee; and in holding 
that defendant had not made an effective election to 
return to the status of not being covered by the 
workmen’s compensation law by terminating the 
one employee in the nonfarm operation and termi- 
nating the compensation insurance, because defend- 
ant had failed to post a notice of its election as re- 
quired by § 48-106(3). 

For reasons hereinafter stated we reverse. 

The three-judge panel found it was not necessary 
to determine whether defendant was an exempt em- 
ployer of farm laborers for the reason that defend- 
ant had elected to be covered by the Workmen’s 
Compensation Act. Appellee agrees with this ap- 
proach, while appellant argues that it was an em- 
ployer of farm laborers and that appellee was a 
farm laborer. We determine that the evidence is 
undisputed that appellant was primarily engaged in 
farming and was an employer of farm laborers. 

As to appellee’s status, when asked by his attorney 
as to what he did on the farm, appellee stated that 
he “cut weeds, fixed fence, and odds and ends, 
chased cows, a little painting, a little scraping paint, 
loaded sod.’’ Appellee further testified that he rana 
tractor in mowing sod and that the sod was cut and 
loaded as it was ordered by customers. At the time 
of the accident in question, appellee was helping 
other employees to build a corral to hold cattle. We 
determine that the evidence is undisputed that ap- 
pellee was a farm laborer within the meaning of 
§ 48-106(2). 

The evidence further showed that on Saturday, 
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October 17, 1981, appellee reported for work. It was 
raining, and the ordinary procedure would have 
been for appellee to call to inquire if any work was 
available for him. Appellee’s telephone was not 
working, however, and he actually went to the house 
of Paul Eveland, one of the partners in appellant 
partnership, to see if any work was available for 
him. Appellee was told there was no work. He then 
asked if he could get his paycheck, since wages were 
paid to the employees on Saturday, and Mr. Eveland 
agreed to make up appellee’s check while appellee 
waited. 

Appellee testified that he told Mr. Eveland he 
would ‘‘go over and help these guys until you get it 
done’ and that Eveland said that would be ‘‘okay.”’ 
The ‘‘guys’’ referred to were two other partnership 
employees who were digging postholes for a corral 
being built for the farm operation. Appellee did go 
to assist his coemployees and was injured almost 
immediately when his arm was caught in the auger 
of a posthole digger. 

Appellant’s testimony agreed fully with the facts 
concerning the accident itself. Mr. Eveland testi- 
fied, however, that he had not ordered or authorized 
appellee to help the other employees. In this sort of 
a dispute in the evidence, the findings of the Work- 
men’s Compensation Court on rehearing have the 
same force and effect as a jury verdict and, if sup- 
ported by sufficient evidence, will not be disturbed 
on appeal unless clearly wrong. Caradori v. Fron- 
tier Airlines, 213 Neb. 518, 329 N.W.2d 865 (1983). We 
affirm the finding of the Workmen’s Compensation 
Court that appellee was within the course of his em- 
ployment because, although he was a volunteer, he 
was in the process of helping coemployees perform 
work for appellant, and the labor done by plaintiff in 
his good faith attempt to assist fellow employees 
was being done with the authorization of appellant. 
See, Cook v. Bangor Hydro-Electric Co., 402 A.2d 64 
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(Maine 1979); Aetna Cas & Surety v Duckham, 89 
Mich. App. 446, 280 N.W.2d 508 (1979). 

For the purposes of this decision, then, we may as- 
sume that appellant is an employer of farm laborers 
and that appellee was injured while within the 
course of his employment as a farm laborer. The 
controlling error assigned by appellant is that the 
Workmen’s Compensation Court erred in ‘‘[r]uling 
that defendant partnership had made an election to 
be bound by the Compensation Law as to defend- 
ant’s farming operation employee because defend- 
ant had previous to October 1979 had in effect a 
policy of Workmen’s Compensation insurance on a 
separate non-farm nutritional service with one em- 
ployee.’’ Brief for Appellant at 5. 

Appellee meets this assignment of error head on 
by contending in his brief, ‘‘3. That the partnership 
known as Leavitt Lane Farm was a single business 
entity and was the employer under R. R. S. 48-114. 

“4, That pursuant to R. R. 8. 48-106 (2), the em- 
ployer was a farm and as such was exempt but for 
its conclusive election to come under the Act by pro- 
curing insurance on some but not all of its employ- 
ees.’’ Brief for Appellee at 2. 

The pertinent facts are undisputed on these ques- 
tions, and are as follows. Appellant, Leavitt Lane 
Farm, is a partnership engaged primarily in raising 
row crops, alfalfa, cattle, and bluegrass. Appellant 
also operated a ‘‘little nutrition service which 
basically was selling nutrition products, feed, doing 
educational work in connection with selling these.’’ 
The name of the business was EV Nutrition Service. 
The nutrition service had one employee who ‘‘drove 
a truck down the road selling and delivering the 
merchandise we were selling.’’ This operation had 
nothing to do with the farm operation. 

Appellant’s partnership income tax returns for the 
years 1978 through 1981 showed gross farm income 
ranging from approximately $151,000 in 1979 to 
$342,000 in 1981. Its gross income is shown as com- 
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ing from the sale of cattle, soybeans, corn, other 
grains, alfalfa, and sod. This income is shown on 
the standard Schedule F (‘‘Farm Income and Ex- 
penses’’) attached to the partnership returns for the 
same years. 

Also shown as an attachment to the partnership 
return for each of the years is a Schedule C (‘‘Profit 
or Loss From Business or Profession’’). These 
schedules show that gross profits for this ‘‘business’”’ 
ranged from $74,000 in 1978 to $16,439 in 1981. On the 
1980 and 1981 Schedule C’s, the ‘‘proprietor’’ is 
named as “EV Nutrition Service.’’ On the 1978 
Schedule C, the proprietor is ‘‘Leavitt Lane Farm’’ 
and the business name is “EV Nutrition Service,” 
and on the 1979 Schedule C, the names cannot be 
read on the copies received in evidence. 

Each Schedule C and Schedule F sets out separate 
deductions, and each showed a separate profit or 
loss. Each partnership return itself showed a ‘‘net 
farm profit or loss’’ reflecting the Schedule F', and 
‘‘other income’”’ reflecting the Schedule C. 

Computerized accounting records received show 
monthly income and expense sheets for the farm op- 
eration, with separate summary sheets showing the 
income and expenses of EV Nutrition Service. 

EV Nutrition Service had only one employee, who 
was terminated sometime before October 6, 1979. 
Appellant obtained workmen’s compensation insur- 
ance on that employee at some indefinite time, and 
that compensation insurance expired on October 6, 
1979. Since the employee had been terminated 
sometime before that date, the insurance was 
dropped. Paul Eveland, one of the partners, did all 
of the work thereafter. 

The dispositive question, then, is whether one em- 
ployer can operate two different businesses, one sub- 
ject to the workmen’s compensation law and one ex- 
empt, and obtain workmen’s compensation insur- 
ance for the business which is subject to the law, 
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without by that act triggering the election of cover- 
age provisions of § 48-106(3) as to both businesses. 

We hold that an employer may do so. In Kaplan 
v. Gaskill, 108 Neb. 455, 460, 187 N.W. 943, 945 (1922), 
this court stated: ‘‘The act does not contemplate 
that a person can be engaged in only one regular 
business. . . . The compensation act was not in- 
tended to impose a charge upon the individual em- 
ployer, but upon the industry or business or vocation 
in which he was engaged, on the theory that the in- 
dustry could bear the loss resulting from personal 
injuries to its employees, and that the burden could 
be passed on to the patrons of that industry by 
charging up such losses to operating expense.’ In 
the statute in effect at that time, ‘‘employer’’ is de- 
fined essentially as that word is defined in 
§ 48-106(1). 

The converse of the situation presented in this 
case was present in Campos v. Tomoi, 175 Neb. 555, 
122 N.W.2d 473 (1963). In Campos the court held 
that although the employers were generally farm- 
ers, when they operated as a partnership in a 
commercial-type hay grinding operation for other 
commercial cattle feeders in the area, for that op- 
eration the employers could not avail themselves of 
the farm labor exemption under the workmen’s 
compensation law. In Campos the court cited 99 
C.J.S. Workmen’s Compensation § 33 at 193 (1958). 
It is there stated: ‘In accordance with the general 
rule... that an employer may be engaged in a num- 
ber of separate businesses and occupations, some 
within the compensation act and some not, the fact 
that an employer is engaged in farming does not re- 
move from the coverage of the statute another busi- 
ness or occupation carried on by the employer which 
is otherwise within the coverage of the statute, nor 
does it subject the farming business to the statute.”’ 

We hold that one employer may engage in two 
separate businesses, one subject to the workmen’s 
compensation law and one exempt from that law, 
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and that the employer’s actions with regard to the 
business which is subject to the workmen’s compen- 
sation law do not affect the employer’s business 
which is statutorily exempt from the compensation 
law. In the instant case appellant was engaged in a 
farming operation and in a separate business. Ap- 
pellant’s actions in obtaining workmen’s compensa- 
tion insurance coverage for the nutrition service and 
in letting that coverage lapse did not result in bring- 
ing appellant’s farming business operation within 
the workmen’s compensation law. 

Appellee was injured in the course of employment 
with his employer in the farming business, which is 
exempt from the coverage of the workmen’s com- 
pensation law, and the judgment in favor of appellee 
under the compensation law must be reversed. 

In view of this determination we need not deter- 
mine the other issues raised by appellant. 

The judgment of the Workmen's Compensation 
Court is reversed and the cause remanded with di- 
rections to dismiss the petition. 

REVERSED AND REMANDED WITH DIRECTIONS. 


STATE OF NEBRASKA, APPELLEE, V. PATRICK BRIAN 
LYNCH, APPELLANT. 
340 N.W.2d 128 


Filed November 4, 1983. No. 83-032. 


1. Homicide: Evidence: Intent. The location, nature, and number 
of wounds inflicted on a victim are circumstances from which a 
jury can infer the mental process of the one inflicting the wounds. 

2. Homicide: Photographs. Although gruesome, photographs hav- 
ing probative value outweighing possible prejudice to the accused 
are admissible. 

3. Sentences. Under Neb. Rev. Stat. § 83-1,106 (Reissue 1981), one 
sentenced to life imprisonment is not entitled to credit for time in 
custodial detention pending disposition of the proceedings on the 
charge levied. 


Appeal from the District Court for Douglas County: 
JAMES M. Murpny, Judge. Affirmed. 
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SHANAHAN, J. 

Patrick B. Lynch was charged with first degree 
murder, namely, homicide with deliberate and pre- 
meditated malice or in the perpetration of a rob- 
bery. Neb. Rev. Stat. § 28-303 (Reissue 1979). Ina 
jury trial Lynch was acquitted of homicide during 
the perpetration of a robbery but was convicted of 
homicide with deliberate and premeditated malice. 
After his conviction and sentence to life imprison- 
ment in the Nebraska Penal and Correctional Com- 
plex, Lynch appeals to this court. We affirm. 

The homicide victim, age 57, lived in West Omaha. 
The victim’s daughter, age 20, attended university 
on the east coast and returned home on December 
31, 1981, to stay with her father and share a two- 
bedroom apartment. In 1980 the victim had _ in- 
formed his daughter that he was a homosexual, and 
was quite open about his homosexuality. 

In the early evening hours of January 2, 1982, the 
victim went to the home of one of his homosexual 
acquaintances, viewed pornographic films, and 
drank wine. Around 9:30 p.m., the victim returned 
to his apartment, and having informed his daughter 
that he was ‘‘going to go out and see what was going 
on,’’ left the apartment at 10 o’clock. After her 
father had left the apartment, the daughter went to 
her bedroom, shut the door, and went to bed. 

Lynch, who had ridden from downtown to West 
Omaha in the pickup of an ‘‘older gentleman,’’ was 
hitchhiking for return to downtown Omaha. The 
victim, alone and driving toward downtown, offered 
Lynch a ride. Lynch accepted, and in the course of 
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the trip informed the victim that he was ‘‘down on 
his luck.’’ The victim indicated that there might be 
some money for Lynch, if Lynch wanted to be the 
victim’s ‘‘friend for a while.’’ Lynch responded that 
this would be ‘‘fine,’’ and the pair proceeded to the 
victim’s apartment. Upon arrival at the victim’s 
apartment complex, Lynch felt that the victim was 
acting ‘‘a little weird.’’ After Lynch had opened a 
pocketknife which he carried with him, the two en- 
tered the building and went to the victim's apart- 
ment on the fourth floor. 

During the absence of her father that evening, the 
victim’s daughter had remained in her bedroom but 
had not fallen asleep. At approximately 10:40 p.m. 
the daughter heard the voices of two people entering 
._ the apartment. She recognized the voice of her 
father. After entering the apartment Lynch and the 
victim walked down a hallway to the living room, 
where the victim offered a drink to Lynch. The two 
then went to the victim’s bedroom and the door was 
closed. In the bedroom the victim disrobed and in- 
vited Lynch to engage in sexual acts. When Lynch 
declined, the victim put his naked body against 
Lynch. From his pocket Lynch pulled the pocket- 
knife and stabbed the victim once in the chest. 
When that wounding did not ‘‘stop’’ the victim, 
Lynch stabbed the victim in the neck. The victim 
fell bleeding to the floor. Lynch watched for a 
while, thought the victim was dead, and started to 
leave. As Lynch was leaving the bedroom, the vic- 
tim reached up to grab Lynch. A struggle followed, 
during which Lynch stabbed the victim several addi- 
tional times. According to Lynch, ‘‘I just slit his 
throat, man.’’ 

During this episode, the victim’s daughter had re- 
mained behind the closed door of her bedroom. Ap- 
proximately 10 minutes after Lynch and the victim 
had entered the bedroom, the daughter heard a 
‘“‘thump’’ on her father’s bed and heard ‘‘someone 
groaning.’ The daughter surmised ‘‘they were hav- 
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ing sex.’’ The groans stopped and were followed by 
about 5 minutes of silence, when the daughter heard 
her father’s voice: ‘‘You’re killing me, you sonofa- 
bitch.’’ About ‘‘a minute later’’ a hall light came 
on. Someone was operating the shower in the bath- 
room adjacent to the victim’s bedroom. Hearing 
someone go back into her father’s bedroom, the 
daughter opened her bedroom door and saw her 
father lying ‘‘in the doorway of his bedroom.’’ Her 
father’s naked body was covered with blood, and 
was not moving. While someone was “‘rustling’’ in 
her father’s bedroom, the girl left and ran to a 
neighbor’s apartment to call the police. 

Ten minutes after the daughter had left the apart- 
ment, four uniformed policemen responded to the 
call. As the police approached the victim’s apart- 
ment, the door was slightly ajar. Upon entering the 
apartment the police found Lynch in the hallway 
leading to the victim’s bedroom. In the doorway of 
the bedroom the police discovered the wounded vic- 
tim, with his throat cut ‘‘wide open.’’ There was 
blood on the bottom of the victim’s feet. Shortly 
after handcuffs had been applied to him, Lynch vol- 
unteered to an officer, ‘‘It’s in my back pocket.”’ 
The officer removed the pocketknife from the back 
pocket of Lynch’s jeans. Also, a $20 bill was re- 
moved from Lynch. Throughout this time, Lynch 
was ‘‘real calm’’ and cooperative. Lynch also in- 
formed the police about a sack in the bathroom—a 
sack containing miscellaneous jewelry of the victim. 

In his interview by the police Lynch never men- 
tioned defending himself or being afraid, and did not 
mention any attempt to ward off advances made by 
the victim. Lynch did acknowledge that he received 
$20 from the victim that night at the apartment. 

A pathologist testified concerning the cause of the 
victim’s death. According to the pathologist, the ex- 
ternal examination of the victim revealed ‘‘multiple 
cutting and stabbing wounds’’ about the neck, left 
side of the chest, and right side of the back. The 
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pathologist described the difference between a ‘‘cut- 
ting wound’’ and a “stabbing wound.’’ A cutting 
wound was ‘‘longer than it is deep,’’ and is inflicted 
in a more horizontal plane. A _ stabbing wound, 
deeper than it is long, has more penetration. There 
were four separate cutting wounds to the neck, 
which severed arteries and veins, including the 
jugular veins—principal veins carrying blood from 
the head and the neck. Severed jugular veins pro- 
duce extensive bleeding. A stab wound was located 
in the lower right side of the neck. In addition to the 
five wounds in the neck, there was a stab wound in 
the left side of the chest which penetrated the right 
ventricle of the victim’s heart and resulted in 
bleeding into the heart sac. The pathologist further 
observed a stab wound in the thorax, that is, in the 
upper right part of the victim’s back. There were 
seven separate stabbing and cutting wounds and two 
fractures of costal cartilage of the victim’s chest. 
Cause of death was ‘‘hemorrhage or bleeding due to 
multiple stabbing and cutting wounds of the neck 
and chest.’’ The pathologist stated that the wounds 
in the neck and throat of the victim caused the loss 
of much blood and were ‘“‘lethal,’’ and that the 
wounds in either the victim’s heart or in his throat 
could have been fatal. As summarized by the pa- 
thologist after describing the victim’s wounds, ‘‘cer- 
tainly the aggregate of all of the wounds are, in my 
opinion, lethal injuries.’’ The victim was 5 feet 814 
inches tall and weighed 140 pounds. According to 
the pathologist, the knife taken from Lynch could 
have inflicted the wounds on the victim. 

During the course of trial, counsel for Lynch ob- 
jected to five photographs of the victim which were 
taken at the time of the autopsy. The objection was 
based on irrelevancy and the inflammatory nature 
of the photographs. The pathologist referred to 
these photographs in the course of his testimony 
about the nature and location of the wounds and the 
cause of death. 
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Lynch did not testify, and rested his case immedi- 
ately after the conclusion of the State’s case. The 
jury returned a verdict of guilty to the charge of 
homicide with deliberate and premeditated malice. 
After considering evidence regarding the agegra- 
vating and mitigating circumstances of the crime, 
the trial court imposed a life sentence on Lynch. 

Lynch alleges four errors in connection with his 
trial: (1) The trial court’s failure to grant a con- 
tinuance; (2) The insufficiency of evidence con- 
cerning premeditation in his conviction of murder in 
the first degree; (3) The abuse of discretion by the 
trial court in admitting photographs of the victim at 
the time of the autopsy; and (4) The trial court’s fail- 
ure to give credit for the time Lynch was in custody 
awaiting trial and sentence. 

Because the elements of murder in the first degree 
include ‘‘deliberate and premeditated mazlice,”’ 
there is a mental process, namely, the subjective 
state of the perpetrator, which can be proved by cir- 
cumstantial evidence. See, State v. Beers, 201 Neb. 
714, 271 N.W.2d 842 (1978); State v. Payne, 205 Neb. 
522, 289 N.W.2d 173 (1980). Concerning the element 
of premeditation, ‘‘the time required may be of the 
shortest possible duration. The time may be so 
short that it is instantaneous, and the design or pur- 
pose to kill may be formed upon premeditation and 
deliberation at any moment before the homicide is 
committed ....’’ Savary v. State, 62 Neb. 166, 170, 
87 N.W. 34, 36 (1901). See, also, State v. Nokes, 192 
Neb. 844, 224 N.W.2d 776 (1975). 

In this case the evidence showed that Lynch en- 
tered the apartment after he had opened the closed 
blade of the pocketknife he was carrying. With that 
knife Lynch was in his victim’s bedroom for a period 
of approximately 15 minutes. During that time, 
Lynch inflicted seven separate wounds upon his vic- 
tim, namely, one in the back, another in the chest 
and heart, and five more on the neck, including both 
the right and left sides of his victim’s throat. Also, 
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after the wounded victim had collapsed on the bed- 
room floor, Lynch renewed the assault during his de- 
parture from the bedroom. The butchery culmi- 
nated in Lynch’s description: ‘‘I just slit his throat, 
man.’’ The location, nature, and number of wounds 
inflicted are circumstances from which the jury 
could and did draw the inference that Lynch, with 
“deliberate and premeditated malice,’’ killed his 
victim. See, Com. v. Almon, 387 Mass. 599, 441 
N.E.2d 758 (1982); State v. Snowden, 79 Idaho 266, 
313 P.2d 706 (1957); Sireci v. State, 399 So. 2d 964 
(Fla. 1981); People v. Johnson, 93 Mich. App. 667, 
287 N.W.2d 311 (1979). The wounds were the win- 
dows of the mind through which the jury could see 
Lynch’s subjectivity when he committed the act. 

The State was required to prove that Lynch killed 
his victim with deliberate and premeditated malice, 
that is, provide proof of the cause of death and the 
mental elements of premeditation and malice re- 
garding the homicide. If the photographs of the vic- 
tim at the autopsy are relevant, such photographs, 
although gruesome, are admissible. See, State v. 
Rowe, 210 Neb. 419, 315 N.W.2d 250 (1982); State v. 
Blackwell, 184 Neb. 121, 165 N.W.2d 730 (1969). The 
police found a knife in Lynch’s pocket when they ap- 
prehended him in the apartment. According to the 
pathologist, that knife could have been the instru- 
ment used to inflict the fatal wounds. The photo- 
graphs tended to correlate the victim’s wounds with 
Lynch’s knife. Such evidence depicted by the photo- 
graphs was relevant. See, State v. Wilbur, 186 Neb. 
306, 182 N.W.2d 906 (1971); State v. Jones, 213 Neb. 1, 
328 N.W.2d 166 (1982); State v. Partee, 199 Neb. 305, 
258 N.W.2d 634 (1977). 

The photographs also showed a wound extending 
from below the victim’s left ear and running for- 
ward to the ‘‘Adam’s apple,’’ another wound on the 
left neck parallel to but below the wound just men- 
tioned, an additional, deep wound on the right side of 
the victim’s throat, still other wounds on the vic- 
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tim’s throat, and additional wounds on the victim’s 
back and chest. These photographs show a series of 
systematic, sadistic, and savage slashes in the vic- 
tim’s throat—visual proof from which a jury could 
reasonably infer that the homicide was committed 
with ‘‘deliberate and premeditated malice.’’ See, 
State v. Lester, 294 N.C. 220, 240 S.E.2d 391 (1978); 
Commonwealth v. Sullivan, 472 Pa. 129, 371 A.2d 468 
(1977). According to the pathologist, the cause of 
death was ‘‘bleeding due to multiple stabbing and 
cutting wounds of the neck and chest.’’ Illustration 
of the wounds in conjunction with the pathologist’s 
testimony, that is, the location, number, and nature 
of such wounds, supplied evidence to prove the 
cause of death assigned by the pathologist. Estab- 
lishing the cause of death is indispensable in crimi- 
nal homicide cases. Generally, relevant evidence 
regarding causation of death in homicide cases is 
admissible, and the photographs in question were 
admissible under the circumstances. See, State v. 
Wilbur, supra; State v. Partee, supra; State v. 
Jones, supra. 

Gruesome crimes produce gruesome photographs. 
Gruesomeness by itself is not a sufficient reason to 
keep photographs from the jury, if the probative 
value of the photographs outweighs the possible 
prejudice to one accused of a crime. See State v. 
Rowe, supra. The photographs in this case had pro- 
bative value regarding the elements of the charge 
which the State was required to prove against 
Lynch. Consequently, such photographs were ad- 
missible in this case. 

Near the first of July 1982, Lynch’s case was set 
for trial on July 12. Subsequently, in communica- 
tions with the trial court, Lynch’s counsel, Thomson, 
assured the trial court that he would be ready for 
trial on July 13 and July 15, respectively, but finally 
informed the court that he would not be able to com- 
mence trial until the week of July 19. Around July 
12, defense counsel told the court that he would not 
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be able to try the case during the 2-week jury panel 
summoned in July 1982. As a result of conference 
calls with Lynch’s counsel in Minnesota, the court 
and counsel agreed that trial would commence on 
September 27. On September 27 Thomson was occu- 
pied in a trial in Minnesota, although an associate in 
Thomson’s firm did appear on September 27 for jury 
selection and requested a 24-hour continuance. 
Hawkins, the associate attorney who appeared on 
behalf of Thomson the morning of trial, had been 
working on the Lynch case with Thomson since 
early in 1982 and had appeared with Thomson at pre- 
trial hearings on motions to suppress some of the 
State’s prospective evidence. The State objected to 
the continuance, because there were problems 
either with travel or availability of witnesses. In 
denying the continuance the trial court undoubtedly 
took into consideration the previous continuance 
granted to accommodate lLynch’s counsel; an 
agreed trial date; the presence of Lynch’s counsel, 
who had participated in pretrial proceedings; and 
difficulty in the orderly presentation of the State’s 
case in the event that a continuance were granted. 
An application for a continuance is addressed to the 
sound discretion of the trial court and any ruling 
thereon will not be disturbed, unless it appears that 
the rights of the defendant were prejudiced by the 
denial of the continuance. See Kennedy v. State, 171 
Neb. 160, 105 N.W.2d 710 (1960). In this case there 
has been no prejudice demonstrated as a result of 
the trial court’s denying the continuance, and, con- 
sequently, there is no merit to Lynch’s claim of 
error in denial of the continuance. 

Lynch claims that he is entitled to credit for the 
time in custody pending trial and sentence. Lynch 
is incorrect. First, any credit for time spent in cus- 
tody pending disposition of a charge is a matter 
within the discretion of the trial court. See, Addison 
v. Parratt, 208 Neb. 459, 303 N.W.2d 785 (1981); State 
v. Prosser, 209 Neb. 766, 311 N.W.2d 525 (1981). Sec- 
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ond, the purpose of credit under Neb. Rev. Stat. 
§ 83-1,106 (Reissue 1981) is to avoid the situation 
where one convicted of a crime is incarcerated for a 
period greater than the maximum term of years 
prescribed as punishment for the particular offense. 
In Lynch’s case the sentence was life imprisonment. 
By its very nature the sentence is indefinite. It is 
not possible to determine the number of years which 
Lynch may live serving his life sentence. Conse- 
quently, Lynch’s life sentence has no term of years 
from which time in custody can be deducted. In the 
case of a life sentence, it is impossible to impose 
punishment exceeding the term prescribed by stat- 
ute. See, State v. Makal, 106 Ariz. 591, 480 P.2d 347 
(1971); Baynor v. Warden, Maryland House of Cor- 
rection, 391 F. Supp. 1254 (D. Md. 1975). There has 
been no abuse of discretion by the trial court regard- 
ing Lynch’s sentence of life imprisonment. 

The judgment and sentence of the District Court 
are affirmed. 

AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, V. MICHAEL J. 
WYMAN, APPELLANT. 
339 N.W.2d 756 


Filed November 4, 1983. No. 83-085. 


1. Right to Counsel. The right of counsel, accorded under the sixth 
amendment to the U.S. Constitution, cannot be manipulated so as 
to obstruct the orderly procedure in the courts or to interfere with 
the fair administration of justice. 

2 . Defendant, by electing to act as his own counsel after the 
refusal of the court to permit lay counsel to appear for him, must 
be held responsible for his ineptness of counsel even though that 
counsel was himself. 


Appeal from the District Court for Platte County: 
JOHN C. WHITEHEAD, Judge. Affirmed. 
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appellant. 


Paul L. Douglas, Attorney General, and Mark D. 
Starr, for appellee. 


KrivosHa, C.J., BOSLAUGH, WHITE, HASTINGS, 
CAPORALE, SHANAHAN, and GRANT, JJ. 


WHITE, J. 

This is an appeal from a judgment of conviction on 
two counts of operating a motor vehicle while the op- 
erator’s license was suspended. Appellant, in his 
sole assignment of error, contends that his constitu- 
tional rights were violated in that the county court 
failed to appoint counsel at a critical stage of the 
criminal proceeding against him. 

During appellant’s arraignment in county court 
and after the court fully advised him of his constitu- 
tional rights, including the right to appointed coun- 
sel, appellant was asked if he desired counsel. His 
answer was ‘‘No.”’ At a later stage in this almost 
mind-boggling proceeding, the appellant was again 
advised of his right to counsel. He refused, since 
the court would only appoint members of the bar, 
whom appellant did not trust, and not a lay adviser. 

Three separate county judges spent countless 
hours patiently dealing with the bizarre pleadings 
and numerous motions filed by appellant. As far as 
it is discernible, appellant’s principal point was that 
the county court lacked jurisdiction, since the State 
of Nebraska had not defined legal tender. Conse- 
quently, appellant argues the court could not impose 
a penalty in terms of nonlegal tender. Appellant, in 
support of the attack on jurisdiction, cited refer- 
ences to cases decided under the law merchant, 
early decisions of the U.S. Supreme Court, and from 
a majority of the highest state courts, none of which 
had the slightest application to the question at hand. 

In order to bring the matter to some sort of con- 
clusion, the court notified the appellant on April 15, 
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1982, that no motions wouid be considered after April 
23, 1982. A jury was selected on April 15, 1982. A 
motion for continuance was set for hearing on April 
26, 1982, and trial was due to commence on April 28, 
1982. 

Appellant’s motion for continuance recited in 
part: ‘‘And since I am limited in my choosing to a 
member of the bar, (which I honestly can not trust) 
I am forced to try and defend myself... .’’ At the 
hearing on the motion for continuance 2 days before 
trial, the following dialogue took place. ‘THE 
COURT: ... Are you asking for court appointed at- 
torney at this time? MR. WYMAN: If that’s what 
it’s going to take, because I can’t afford counsel, but 
yet I don’t understand the law. I don’t fully under- 
stand everything that I’m being charged with. THE 
COURT: You demand in your assistance of coun- 
sel, spokesman of your choice, who is not a member 
of the bar. That’s not provided for in the state of 
Nebraska. Also this motion is out of time because 
you were told to have all but two motions in at — by 
last Friday. MR. WYMAN: I would object again.”’ 
The appellant then waived jury trial, and on June 23, 
1982, he was convicted of both counts. 

Appellant’s appointed counsel in this appeal urges 
us to conclude that at the April 26, 1982, hearing, ap- 
pellant requested appointed counsel. In the entire 
context of this convoluted record, it is apparent that 
his demand was again for lay counsel, who would 
again assert the jurisdictional argument of the 
State’s failure to specify legal tender. 

The bar and courts of this state had a proud tradi- 
tion of supplying appointed, free counsel to indigents 
long before the command of the U.S. Supreme Court 
required it. The appellant deliberately set out on a 
course to make a mockery of that proud tradition. It 
is well established that the right to counsel may be 
waived. Case v. State, 177 Neb. 404, 129 N.W.2d 107 
(1964). Appointed counsel was waived on three oc- 
casions. The appellant’s clear waiver will not be set 
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aside on the basis of a single ambiguous exchange. 
“{T]he right of counsel, accorded under the Sixth 
Amendment, cannot be manipulated as to obstruct 
the orderly procedure in the courts or to interfere 
with the fair administration of justice.’ State v. 
Coleman, 190 Neb. 441, 444, 208 N.W.2d 690, 692 
(1973). See, also, State v. Addison, 197 Neb. 482, 249 
N.W.2d 746 (1977). 

‘‘The defendant by electing to act as his own coun- 
sel after the refusal of the court to permit lay coun- 
sel to appear for him must be held responsible for 
his ineptness of counsel even though that counsel 
was himself.’’ State v. Brashear, 201 Neb. 582, 584, 
270 N.W.2d 924, 925 (1978). 

The lower courts, with great restraint and profes- 
sionalism, accorded appellant the fullest measure of 
his rights. His charade has now come to an end. 

AFFIRMED. 


Davip E. NICHOLSON, JR., APPELLEE, V. CITY OF 
BELLEVUE, APPELLANT, COMMISSIONER OF LABOR, 
APPELLEE. 

339 N.W.2d 758 


Filed November 4, 1983. No. 83-169. 


1. Employment Security Law: Appeal and Error. Appeals from a 
determination by a claims deputy to an appeal tribunal, under Neb. 
Rev. Stat. § 48-634 (Cum. Supp. 1982) of the Employment Security 
Law, must be filed within 20 days of the date of mailing of the no- 
tice of determination, except that for good cause shown the tribunal 
may take jurisdiction over appeals filed outside the prescribed ap- 
peal Denied: 

Decisions of an appeal tribunal appealed to the 

District Court shall be heard de novo on the record, except that the 

court on its own motion may order additional evidence to be taken 

before it. 


Appeals from the District Court involving the Em- 
ployment Security Law are heard by this court de novo on the 
record. 

4. Appeal and Error: Time. Generally, the right of appeal is statu- 
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tory, and the time requirements set forth in the statute are manda- 
tory and must be complied with before the appellate tribunal ac- 
quires jurisdiction of the subject matter. 

5. Employment Security Law: Time: Appeal and Error. A claim 
of newly discovered evidence will not sustain the appellant's 
burden of showing good cause for filing a late appeal under Neb. 
Rev. Stat. § 48-634 (Cum. Supp. 1982) of the Employment Security 
Law, unless it appears that such evidence, if offered and admitted 
in the former proceeding, probably would have produced a dif- 
ferent result. In other words, the appellant must demonstrate that 
with the newly discovered evidence he or she is able to make out a 
valid claim or defense before an appeal tribunal may take juris- 
diction over an appeal filed beyond the 20-day limitation. 


Appeal from the District Court for Douglas County: 
STEPHEN A. Davis, Judge. Reversed and remanded 
with directions. 


John E. Rice, for appellant. 
David E. Nicholson, Jr., pro se. 


Paul D. Kratz, for appellee Commissioner of La- 
bor. 


KRIVOSHA, C.J., BOSLAUGH, WHITE, HASTINGS, 
CAPORALE, SHANAHAN, and GRANT, JJ. 


PER CURIAM. 

This is an appeal from an order of the District 
Court involving a claim for unemployment benefits 
under the provisions of Neb. Rev. Stat. §§ 48-601 et 
seq. (Reissue 1978). The order remanded the case 
to the Nebraska Appeal Tribunal, with directions to 
conduct a hearing on the merits of petitioner’s ap- 
peal of the denial of his claim for unemployment 
compensation by a Department of Labor claims 
deputy. 

The petitioner, David E. Nicholson, Jr., was sepa- 
rated from his employment with the respondent City 
of Bellevue on February 12, 1981. He filed a claim 
for unemployment compensation under the Employ- 
ment Security Law cited above. Following a review 
of the records, his claim was denied by the deputy 
because of gross misconduct. A copy of the ‘‘Notice 
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of Deputy’s Determination’’ was mailed to Nichol- 
son on April 15, 1981. That notice also contained a 
provision entitled ‘‘APPEAL RIGHTS”’ which ad- 
vised that the recipient had 20 days from the date of 
mailing in which to appeal the decision. 

’ It was not until July 29, 1982, that Nicholson filed 
his appeal and request for hearing with the Ne- 
braska Department of Labor, Division of Employ- 
ment. Attached to that appeal was a statement 
signed by the petitioner as follows: ‘I am late in 
filng my appeal because: 1.) The FBI just re- - 
cently completed their investigation regarding the 
incidents leading to my termination. Until this in- 
vestigation was completed I felt I had no concrete 
evidence to present at a hearing in my behalf to the 
Tribunal for contradiction of gross misconduct. 
2.) I have been waiting for the pending results 
from the complaint filed with the HUD Regional of- 
fice of Fair Housing & Employment in Kansas City. 
Complaint filed 09-05-80.’’ 

An order was entered on July 30, 1982, by the chief 
administrative law judge of the Nebraska Appeal 
Tribunal, which provided in part as follows: ‘‘The 
claimant’s appeal was not taken within the statu- 
torily prescribed period. Good cause for said late 
filing has not been shown. As the appeal is un- 
timely, the Tribunal has no jurisdiction to entertain 
it. 

“The exhibits before the Tribunal revealing no 
patent defect in the Deputy’s determination, it is or- 
dered, therefore, that said appeal be and the same is 
hereby dismissed.”’ 

The petitioner filed a petition for judicial review in 
the District Court of Douglas County on August 30, 
1982, alleging primarily ‘‘[n]ewly discovered evi- 
dence, material for the petitioner, which could not, 
with reasonable diligence, have been discovered, 
and produced at a hearing or trial.’’ A hearing was 
had on that petition, at which time, without objec- 
tion, the testimony of David Nicholson was offered, 
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appearing in the files of the Division of Employment 
of the Department of Labor relating to this matter. 

Also received was a memorandum of the Federal 
Bureau of Investigation dated February 17, 1981, re- 
lating to an inquiry by Nicholson as to whether an in- 
vestigation of him as to irregularities in his job per- 
formance for the City of Bellevue was in progress, 
and a copy of a letter from the FBI to the acting U.S. 
attorney in Omaha dated June 24, 1981, indicating 
that no violation by Nicholson had occurred within 
the jurisdiction of the FBI. Nicholson’s testimony 
generally indicated that he knew he had but 20 days 
to appeal; that he immediately proceeded to at- 
tempt to get information to refute the charge of 
gross misconduct; and that he went to the FBI, re- 
ceived the documents set forth above, and filed his 
appeal in July of 1982. 

On the basis of that record the District Court en- 
tered an order finding that the evidence offered be- 
fore it was not considered by the chief administra- 
tive law judge; that such evidence constituted ‘‘good 
cause for jurisdiction by the Tribunal over this ap- 
peal, per Neb. Rev. Stat. § 48-634 (1982 Cum. 
Supp.)’’; and ordered the matter ‘‘remanded to the 
Nebraska Appeal Tribunal for a hearing on the Peti- 
tioner’s appeal of the deputy’s determination of 
April 15, 1981.”’ 

Neb. Rev. Stat. § 48-634 (Cum. Supp. 1982) pro- 
vides in part: ‘‘The claimant... may file an appeal 
from such determination [made by a claims deputy] 
with an appeal tribunal. Notice of appeal must be in 
writing and must be delivered and received within 
twenty days after the date of mailing of the notice of 
determination . .. . For good cause shown, the 
tribunal may also take jurisdiction over appeals 
filed outside the prescribed appeal period.”’ 

Section 48-631, cited by the petitioner, does not, as 
urged by him, support the proposition that when 
good cause is shown, the Nebraska Appeal Tribunal 
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must have a hearing on a denial of unemployment 
compensation within 2 years. That section merely 
permits the deputy to reconsider a determination 
when he finds an error in computation or identity, or 
that wages pertinent but not considered have been 
newly discovered, or that benefits have been allowed 
or denied or the amounts fixed on the basis of mis- 
representations of fact, ‘‘but no such redetermina- 
tion shall be made after two years from the date of 
the original determination.”’ 

Decisions of an appeal tribunal may be appealed 
within 30 days to the District Court, which shall con- 
sider the matter de novo on the record, except that 
the court on its own motion may order additional 
evidence to be taken before it. Neb. Rev. Stat. 
§§ 48-638 (Cum. Supp. 1982) and 48-639 (Reissue 1978). 

An appeal to this court is heard de novo on the rec- 
ord. Erspamer Advertising Co. v. Dept. of Labor, 
214 Neb. 68, 333 N.W.2d 646 (1983). We are required 
in this instance to search the record and determine 
whether the failure of the appeal tribunal to find 
good cause to take jurisdiction over an appeal filed 
15 months after the statutory limitation was an 
abuse of discretion. 

Generally, the right of appeal is statutory, and the 
time requirements set forth in the statute are 
mandatory and must be complied with before the 
appellate tribunal acquires jurisdiction of the sub- 
ject matter. Lydick v. Johns, 185 Neb. 717, 178 
N.W.2d 581 (1970). Without the ‘good cause’’ provi- 
sion, the administrative appeal was clearly out of 
time and the appeal tribunal would have acquired no 
jurisdiction. 

Section 48-634 does not define ‘‘good cause.’’ It is 
Nicholson’s contention that good cause existed be- 
cause he suffered from unavoidable misfortune in 
not being able to secure his evidence on time and 
that he now has newly discovered evidence. These 
are some of the grounds for the granting of a motion 
for a new trial filed in the District Court out of time. 
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See Neb. Rev. Stat. §§ 25-1145 and 25-2001 (Reissue 
1979). However, a new trial will not be granted for 
newly discovered evidence unless it appears that if 
offered and admitted in the former proceeding it 
would probably have produced a different result. 
Morrill County v. Bliss, 125 Neb. 573, 251 N.W. 106 
(1933). 

In other words, unless the newly discovered evi- 
dence, when considered together with that available 
to the claims deputy at the original hearing, makes 
out a valid claim or defense, as the case may be, the 
appeal tribunal should not take jurisdiction over an 
appeal filed beyond the 20-day limitation contained 
in § 48-6384. See Western Assurance Co. of Toronto 
v. Klein, 48 Neb. 904, 67 N.W. 873 (1896). 

There was evidence before the claims deputy that 
Nicholson had released bids submitted by building 
contractors to other contractors before the letting of 
contracts, thus allowing an unfair advantage to 
some contractors. The ‘‘newly discovered’’ evi- 
dence offered by the petitioner at the hearing in the 
District Court merely disclosed that he had violated 
no laws within the jurisdiction of the FBI. We do 
not believe that such evidence would have produced 
a different result in the original hearing. 

Furthermore, the record discloses that Nicholson 
was aware of the 20-day filing rule, yet made no ef- 
fort to perfect his appeal pending further investiga- 
tion, and there was no apparent effort by him to in- 
quire of the FBI until 10 months after receiving his 
notice of claim determination. He has not demon- 
strated unavoidable misfortune preventing him from 
filing a timely appeal. See Nebraska State Bank v. 
Dudley, 203 Neb. 226, 278 N.W.2d 334 (1979). 

The judgment of the District Court is reversed and 
the cause is remanded with directions to dismiss the 
petitioner’s appeal. 

REVERSED AND REMANDED WITH DIRECTIONS. 
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IN RE INTEREST OF HOCHSTETLER, CHILDREN UNDER 18 
YEARS OF AGE. 
STATE OF NEBRASKA, APPELLEE, V. BEVERLY J. (PAT) 
HOCHSTETLER, APPELLANT. 
339 N.W.2d 916 


Filed November 4, 1983. No. 83-240. 


1. Juvenile Courts: Appeal and Error. This court hears appeals of 
juvenile proceedings de novo upon the record, but accords the find- 
ings of fact of the juvenile court great weight because it both heard 
and observed the parties and witnesses. 

2. Parental Rights. The right of parents to maintain custody of their 
children is a natura] one, subject only to the paramount interest 
which the public has in the protection of the rights of a child. 


Appeal from the District Court for Greeley County: 
JOHN M. Brower, Judge. Reversed and dismissed. 


Earl D. Ahlischwede of Ahlschwede & Truell, for 
appellant. 


Charles R. Maser, Greeley County Attorney, for 
appellee. 


Robert E. Wheeler, guardian ad litem. 


KrivosHa, C.J.,  BOSLAUGH, WHITE, HASTINGS, 
CAPORALE, SHANAHAN, and GRANT, JJ. 


CAPORALE, J. 

The principal issue presented by this appeal is 
whether, as articulated by the juvenile court judge, 
the State may interfere in the relationship between a 
mother and her children by virtue of the former’s 
eccentricity. The courts below have answered af- 
firmatively. We conclude otherwise. We therefore 
reverse the judgment of the District Court which af- 
firmed placement of custody by the juvenile court in 
the Nebraska Department of Public Welfare, with 
physical possession of the children in a foster home, 
and order the case dismissed. 

In its third amended petition the State sought to 
terminate the parental rights of the appellant, Bev- 
erly J. (Pat) Hochstetler, based upon an allegation 
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that she was mentally ill within the meaning of then 
Neb. Rev. Stat. § 48-209(5) (Reissue 1978). That 
statute provided that parental rights may be termi- 
nated when such action is found to be in the best in- 
terests of the child and it appears that the parents 
are unable to discharge parental responsibilities be- 
cause of mental illness or deficiency, and there are 
reasonable grounds to believe that such condition 
will continue for a prolonged, indeterminate period. 
The petition also alleged that the three Hochstetler 
children were within the definitions of then Neb. 
Rev. Stat. § 43-202(1) and (2)(b), (c), and (e) (Reis- 
sue 1978), and, therefore, their custody should be 
awarded to the Nebraska Department of Public Wel- 
fare under then Neb. Rev. Stat. § 43-208 (Reissue 
1978). The aforesaid portions of then § 43-202, in 
pertinent part, provided: ‘‘The juvenile court in 
each county .. . shall have jurisdiction as follows: 

‘(1) Exclusive original jurisdiction as’ to any 
child under the age of eighteen years, who is home- 
less or destitute, or without proper support through 
no fault of his parent, guardian, or custodian; 

“(2) Exclusive original jurisdiction as to any 
child under the age of eighteen years ... (b) who 
lacks proper parental care by reason of the fault or 
habits of his parent, guardian, or custodian; (c) 
whose parent, guardian, or custodian neglects or re- 
fuses to provide proper or necessary subsistence, 
education, or other care necessary for the health, 
morals, or well-being of such child; .. . or (e) who is 
in a situation or engages in an occupation dangerous 
to life or limb or injurious to the health or morals of 
such child.” 

Then § 43-208 provided, among other things, that 
when a child under the age of 18 shall be adjudged to 
be one defined in subdivision (1) or (2) of § 43-202, 
such child may be committed to the care and cus- 
tody of the Department of Public Welfare. 

The courts below determined that although Mrs. 
Hochstetler did not fit the definition of then 
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§ 43-209(5), the children fell within the provisions of 
then § 43-202(2)(c) and (e). 

In reviewing this matter we bear in mind that an 
appeal of a juvenile proceeding to this court is heard 
de novo upon the record, but that the findings of fact 
of the juvenile court will be accorded great weight 
because it both heard and observed the parties and 
witnesses. In re Interest of Spradlin, 214 Neb. 834, 
336 N.W.2d 563 (1983); In re Interest of Fant, 214 
Neb. 692, 335 N.W.2d 314 (1983); In re Interest of 
Spradlin, 210 Neb. 734, 317 N.W.2d 59 (1982). 

By such a review we find the relevant facts to be 
that on May 8, 1981, Mrs. Hochstetler was arrested, 
charged, and eventually convicted of exercising con- 
trol over property owned by another. 'Her convic- 
tion was affirmed by this court in State v. Hoch- 
stetler, 214 Neb. 482, 334 N.W.2d 455 (1983). In con- 
nection with her arrest she was held in jail for 20 
days. During that time her children were taken into 
custody by the Department of Public Welfare. When 
Mrs. Hochstetler was released from jail on May 28, 
1981, the Department of Public Welfare prepared to 
release the children to her. The three children, Jo 
Hannah (age 15 at the time), Christopher (then age 
13), and John (then age 8), were brought from their 
foster home in Custer County to that county’s wel- 
fare office. Upon their arrival at that office the two 
older children expressed their unhappiness at the 
imminent reunion with their mother. On that basis 
a caseworker placed a telephone call to the Greeley 
County Court. The county judge, in his capacity as 
the juvenile judge, then directed that the children 
remain in the custody of the Department of Public 
Welfare. Subsequently, this action was com- 
menced. 

Mrs. Hochstetler is, to say the least, a highly ec- 
centric person. Even her heritage is in dispute. She 
claims to be of Native American extraction of the 
Kwakiutl Tribe. She has so told her children and en- 
couraged them to take pride in the fact. Her brother 
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testified that his sister’s claim of such heritage is 
not true. We are not certain whom to believe in this 
regard. 

Mrs. Hochstetler has told her children that she 
was involved in military intelligence matters, op- 
erating as an agent active in foreign espionage. 
There is evidence that she has at various times 
claimed to have been imprisoned in the Soviet Union 
along with Boris Pasternak. At trial she testified 
that she had been employed with the military but re- 
fused to disclose details of that employment. She 
has told other persons that she owned and was 
tending a herd of buffalo. Such was not the case. 

She has told her children that one Lester Hoch- 
stetler was their father and that he was killed in 
Vietnam. In 1975 or 1976 her two older children dis- 
covered that John Kinzie was their true father. 
They confronted their mother, who then admitted 
the truth of the matter. 

Mrs. Hochstetler has claimed to her children to 
have some sort of supernatural powers, due to her 
Indian heritage, which give her the ability to repair 
television sets, ripple water, and change the color of 
objects by merely gazing at them. 

Mrs. Hochstetler is a prime example of De 
Tocqueville’s characterization of the American peo- 
ple as a litigious one, and apparently is willing to 
institute legal proceedings against anyone she con- 
siders to have infringed upon her legal rights. 

While the evidence is overwhelming that Mrs. 
Hochstetler is strikingly out of the ordinary, it is just 
as overwhelming that she has consistently at- 
tempted to discharge, and for the most part has suc- 
ceeded in discharging, her duties as a parent to her 
three children. 

Mrs. Hochstetler is permanently disabled and un- 
able to work. She has supported her family on ap- 
proximately $450 per month received from various 
governmental agencies, and food stamps. Except 
for a short time in 1979, after she was evicted, she 
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has provided her children with a home in which to 
live. 

Testimony was elicited that occasionally, near the 
end of the month, the supply of food in her household 
would run short. However, there never was a time 
she or the children were without food. At their 
house in Scotia, Nebraska, the heat was turned down 
at times in order to conserve fuel. On a few occa- 
sions her propane tank would run dry. 

Physicians have examined the children and found 
their health to be problem-free except for an ulcer 
condition suffered by Jo Hannah. Doctors retained 
by the Department of Public Welfare state that this 
ulcer condition is a result of stress caused by her 
mother’s conduct. Jo Hannah characterizes the 
problem with her mother as disputes concerning 
clothing, makeup, religion, politics, money, and 
school friends. Mrs. Hochstetler and Jo Hannah 
both engaged in counseling to alleviate the stress in 
their relationship and were seeing a counselor regu- 
larly up to the time of her arrest. Jo Hannah’s ulcer 
condition was brought under control shortly after its 
diagnosis. 

It is clear that the physical needs of her children 
were being met by Mrs. Hochstetler. There is no 
evidence of any physical abuse, although on one oc- 
casion Mrs. Hochstetler allegedly slapped her 
daughter. 

Mrs. Hochstetler has been diagnosed as having a 
paranoid personality disorder, which is character- 
ized by an overwhelming sense of suspicion of the 
motivations of those around her. The State has al- 
leged that this disorder has contributed to Mrs. 
Hochstetler’s frequent changes of residence, which 
have resulted in the severing of her family’s emo- 
tional ties to the community at large. The evidence 
shows, however, that the children have been well 
dressed and clean, have attended school regularly 
but not without absences, and have received above 
average grades in their courses. The children, es- 


IN RE INTEREST OF HOCHSTETLER 551 
Cite as 215 Neb. 546 


pecially Jo Hannah, have been active in extracur- 
ricular activities. They are respectful, intelligent, 
and articulate. They have a good social and moral 
sense, as illustrated by Christopher’s and Jo 
Hannah’s responses to their mother when she com- 
mitted the acts which form the basis for our opinion 
in State v. Hochstetler, supra. They told her that if 
she got caught and they had to testify, they would 
tell the truth. 

There is also testimony, small wonder, by a social 
worker that the suspicions of Mrs. Hochstetler have 
in part been kindled by the State’s efforts to take her 
children from her. 

Much is made by the State of letters sent by Mrs. 
Hochstetler to her children while they have been in 
the care of the Department of Public Welfare. In 
her letters Mrs. Hochstetler places the blame for 
these problems on Jo Hannah. She also tells her 
children that this custody matter has adversely af- 
fected the health of their grandmother, the truth of 
which is unclear from the evidence. 

In summary, the record establishes that Mrs. 
Hochstetler is an intelligent, haughty, articulate, ag- 
gressive, and abrasive woman who has been con- 
victed of a crime. She refuses to document certain 
aspects of her background, and claims unlikely pow- 
ers. She appears to delight in confronting and 
tweaking the bureaucracy which both sustains and 
torments her. Her outlandish behavior em- 
barrasses her children. The record also establishes, 
however, that she loves and, given the opportunity, 
adequately cares for them. 

Notwithstanding the deference given to the find- 
ings of the juvenile court under the rule stated 
earlier in this opinion, we cannot, in the words of the 
question phrased by the juvenile judge, conclude 
that Mrs. Hochstetler’s eccentricity causes such 
chaos and stress in the family life as to make it 
harmful to the emotional health of the children. 

Parents frequently embarrass their children, just 
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as children frequently embarrass their parents. 
There is no support for the conclusion that the em- 
barrassment caused the children has in any ma- 
terial way affected their well-being. Although Mrs. 
Hochstetler may well be paranoid, there is no show- 
ing that such condition endangers the life, health, or 
morals of her children. The disputes between Mrs. 
Hochstetler and Jo Hannah are the usual disputes 
between a mother and a maturing daughter. The 
shortage of fuel and food toward the end of the 
month and the lack of a stable residence are the 
unfortunate but pervasive characteristics of our 
poor. 

The right of parents to maintain custody of their 
children is a natural one, subject only to the para- 
mount interest which the public has in the protection 
of the rights of a child. In re Interest of M., ante p. 
383, 338 N.W.2d 764 (1983). 

The record in this case establishes only that Mrs. 
Hochstetler is a woman who refuses to defer to those 
with whom she must deal and does not behave like 
the majority of society. Nowhere is there authority 
to deprive her of the custody of her children solely 
on that account. 

We conclude the record fails to establish that the 
children fell within then § 438-202(2)(c) or (e). Ac- 
cordingly, the juvenile court never acquired juris- 
diction over the children such as to permit it to place 
custody of them in the Department of Public Wel- 
fare once Mrs. Hochstetler was released from jail. 

The judgment of the District Court affirming the 
juvenile court must be reversed and the action dis- 
missed. 

REVERSED AND DISMISSED. 

GRANT, J., dissenting. 

I respectfully dissent from the holding of the ma- 
jority reversing the action of the District Court in 
this case. I feel a more detailed statement is neces- 
sary. 

The county attorney of Greeley County, in his 
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third amended petition, alleged that the three chil- 
dren named in the petition were in the sole custody 
of their mother, appellant Beverly J. Hochstetler, 
until May 8, 1981; that after such date the children 
were, by court order, in the custody of the Nebraska 
Department of Public Welfare; that the father of 
such children had been determined in a Hall County 
District Court adjudication, and that the father had 
abandoned the children; that said minor children 
are minors as defined in Neb. Rev. Stat. § 43-202(1), 
(2)(b), (c), and (e) (Reissue 1978); that appellant 
was mentally ill and as a result, but through no fault 
of appellant, the said children were without proper 
support and should be placed in the custody of the 
state Department of Public Welfare; that appellant, 
by reason of her fault, has neglected or refused to 
provide proper and necessary subsistence and other 
care necessary for the well-being of the chil- 
dren; and ‘‘that she has caused the children to be 
placed in a situation which is injurious to the health 
or morals of such children in that the children are 
deprived of heat in the winter and on occasion food, 
they are traumatized by stories and threats of the 
mother and they are deprived of a stable home en- 
vironment... .”’ 

The county attorney prayed that the children be de- 
clared to be children as defined in § 43-202(1), (2)(b), 
(c), and (e); that the children be placed in the cus- 
tody of the state Department of Public Welfare; that 
the parental rights of both appellant and the chil- 
dren’s father be terminated; and for such other re- 
lief as was in the best interests of the children. 

Appellant’s answer to this petition was a general 
denial. 

The county court thereafter held hearings on July 
28, August 12, September 29 and 30, October 1, and 
November 3, 1981. Pursuant to appellant’s motion 
in limine, all evidence before December 3, 1979 (the 
date of dismissal of a prior juvenile court case in 
Merrick County) was excluded. Eight hundred 
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forty-five pages of testimony were taken and 40 ex- 
hibits were submitted. 

The county court by journal entry of adjudication 
hearing on September 29, 1981, found: ‘‘By a pre- 
ponderance of the evidence that [the children] .. . 
are each within the meaning of 43-202(2)(b) who 
lack proper parental care by reason of the fault of 
Beverly J. Hochstetler, (c) whose parent, Beverly J. 
Hochstetler, neglects and refuses to provide proper 
or necessary care for the mental health, morals, and 
well-being of said children, and (e) who are in a situ- 
ation injurious to the mental health and morals of 
said children.’’ 

The county court further found that the State had 
failed to prove that appellant was a mentally ill or 
mentally deficient parent. 

The court ordered a home study of appellant’s 
home and ordered appellant to meet with Michael 
O'Neill, Ph.D., a psychologist and director of the 
Family/Child Center in Grand Island; ordered Dr. 
O’Neill to develop a treatment program ‘‘structured 
and designed with the goal of reuniting Beverly J. 
Hochstetler with her children’’; and set a disposi- 
tional hearing for November 3, 1981. 

The dispositional order placed temporary custody 
of the children with the state Department of Public 
Welfare in a designated foster home, and with de- 
tailed directions as to the conduct of the children 
and appellant, until further review set for June 4, 
1982, or such earlier date as might be requested. 

It is from this order that the appellant appealed to 
the District Court, where the county court order was 
affirmed on March 1, 1983. 

It should be noted, as to appellant, that there was 
no termination of parental rights and no permanent 
deprivation of custody. The parental rights of the 
father were terminated earlier, in the county court 
proceeding, and no appeal was taken from that or- 
der. 

I agree that the findings of fact of the juvenile 
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court should be accorded great weight by this court, 
as set out in the majority opinion. I further agree 
that the physical needs of the children were being 
met by appellant, i.e., that the children were fed and 
housed adequately. I do not think that is the issue 
decided by the juvenile court. 

That court specifically held that appellant ‘‘re- 
fuse[d] to provide proper or necessary care for the 
mental health, morals, and well-being of said chil- 
dren, and [that said children] are in a situation inju- 
rious to the mental health and morals of said chil- 
dren.’’ (Emphasis supplied.) 

I feel there is overwhelming evidence to support 
those findings. This particular case began when ap- 
pellant was arrested in May of 1981 for exercising 
control over property owned by another. At that 
time the children, of necessity, were placed in the 
custody of state officials for a period of some 20 days 
while appellant was jailed. Appellant’s conviction 
of that crime, after jury trial, was affirmed in this 
court in State v. Hochstetler, 214 Neb. 482, 334 
N.W.2d 455 (1983). The facts in that case showed 
that appellant had sold property owned by her land- 
lord, valued at well in excess of $1,000, to another 
person for $140. It is of interest to note that among 
the conditions of probation enforced on appellant in 
that case was one requiring that appellant ‘‘ ‘refrain 
totally from acting as her own lawyer, and... from 
representing herself as an attorney or a proctor.’ ”’ 
Id. at 483, 334 N.W.2d at 456. 

Typical of appellant’s testimony throughout this 
case is the following example from the hearing on 
July 28, 1981: ‘‘Q. [By the court] Your husband’s 
name or X-husband’s [sic] name--- A. I’m a 
widow. My husband’s name was Jonathan Lester 
Hochstetler. Q. When did he pass away? A. Jan- 
uary 4, 1972. Q. And at the time he passed away 
you were married to him? A. Yes. Q. And is he 
the father of the three children? A. Yes. Q. John 
Hochstetler? A. Yes. Q. Now who are you re- 
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ceiving child support from? A. As I tried to ex- 
plain earlier, the only setup that they had in the dis- 
trict court in Grand Island for any payments of any 
kind is through—is under either alimony or child 
support. Mr. Moses asked me which one I wanted it 
to come under and I said neither one because neither 
one applies so it’s alimony. This man had done a 
great injury to my husband and he was suppose 
[sic] to pay money to him monthly. Q. But John— 
This man who’s paying this alimony or whatever 
you call it; was he ever married to you? A. No. 
Q. And he is ‘not the father of your three children? 
A. No. Their father is dead.’’ Later examination 
by the children’s guardian ad litem shows: ‘‘Q. (by 
Mr. Wheeler) You stated that John Hochstetler is 
the father of these children, is that right? A. John 
Lester Hochstetler. Q. Lester? And you’re his 
widow? A. Yes. Q. He died January 4, 1972? 
A. He was killed in Viet Nam.”’ 

Certified copies of pleadings and orders from the 
Hall County District Court were then introduced in 
evidence. These pleadings show that appellant her- 
self filed a sworn complaint naming as the father of 
the children the same man whose parental rights 
were terminated in this case. Appellant’s petition 
resulted in a court determination as to the father of 
the children, and a child support order. 

After the documentary proof of the adjudication of 
paternity and order for child support were marked 
as exhibits, appellant, still under oath, explained 
that the support payments were really just payment 
to her by a man who “‘had injured both my husband 
and myself,’’ and that because of that injury appel- 
lant was required to go through the support payment 
procedure to get paid, and that Judge Weaver had 
told her she might say it was child support. It 
seems to be clear that appellant does not always 
function in the world of reality. It should be noted 
that appellant’s confusion between fantasy and 
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reality is one of the very matters that concerned the 
examining psychologist. 

Later in the trial, Lester Hochstetler testified that 
he had been married to appellant from September 
28, 1956, until their divorce on March 31, 1964, and 
that he had never been in Vietnam. His appearance 
indicated he was not dead. Other documentary evi- 
dence proved, beyond any doubt, that he was not the 
father of the children. 

Other evidence shows, as recited in the majority 
opinion, that appellant had told her children that 
Lester Hochstetler was their father, but admitted 
otherwise when the children discovered the facts in 
1975 or 1976. Such statements were direct lies to her 
children concerning their parentage and are, in my 
judgment, deplorable. But when they are repeated, 
under oath, some 5 or 6 years later, to a judge faced 
with difficult decisions as to those very children, 
then such statements attain the rank of patent per- 
jury—and indicate either that appellant is perfectly 
willing to play fast and loose with the virtue of truth 
or is so calloused mentally that she does not know 
the difference between boldfaced lies under oath and 
the plain truth. 

Further examples of similarly untruthful or per- 
jured testimony are scattered throughout appel- 
lant’s testimony and in exhibits received. As ex- 
amples, appellant told the landlord where she had 
arranged to rent a home for these children, during 
the course of these proceedings, that she was an at- 
torney working on several cases and had recently 
received a $6000 court settlement. This conduct, of 
course, is the type of conduct that the court was try- 
ing to restrain in defendant’s probation in State v. 
Hochstetler, 214 Neb. 482, 334 N.W.2d 455 (1983). 

Other examples of appellant’s bizarre conduct are 
set out in the majority opinion. Such conduct, both 
in court and out, goes far beyond excusable ec-' 
centricity and, in my judgment, constitutes suffi- 
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cient evidence in itself to make a court wary of 
entrusting these children to her. 

Other evidence supports the findings of the juve- 
nile court to an even greater extent. A physician 
who cared for the oldest child testified that, in his 
opinion, the ulcer that the child had was stress- 
related and flared up over visits with appellant. 
This same physician testified that, in his medical 
opinion, ‘‘From the information that I have and 
from the examinations of the children, I feel it would 
not be in their best interests to be returned to the 
home environment of their mother.’’ This physician 
also testified that it would be detrimental to the chil- 
dren emotionally as well as physically to be placed 
back with their mother. 

Other testimony from the clinical psychologist, 
Dr. O'Neill, who evaluated the children on three oc- 
casions, and who evaluated appellant, concluded 
that “it would be destructive for all concerned for 
them to try to be together at this point.’’ This psy- 
chologist recommended treatment for all concerned 
and later review in 6 months or longer. It should be 
noted that this same witness thought it would be 
harmful to the children to terminate appellant’s pa- 
rental rights. 

The testimony of the children need not be set out, 
but it may be said fairly that the children do have 
some love for their mother but that they dislike the 
life she requires them to live, and that, as a result, 
at least the two older children have expressed their 
desire that they not be required to live with their 
mother. I believe that the trial court gave appropri- 
ate weight to that love. And, of course, it would be 
perfectly appropriate to love Don Quixote, and yet 
not be willing to let him rear his own children—at 
least until he got through his windmill phase. 

In summary, I believe that, giving proper weight 
to the findings of the juvenile court, this court should 
affirm the findings and order of that court. I think 
that court and all people involved with appellant 
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have done a commendable job in dealing with a 
most difficult problem, in spite of the efforts of ap- 
pellant to enjoy herself at the expense of all who 
come in contact with her. 

I would hold that § 43-202 (and the statutes that 
have supplanted it) concerns both mental and physi- 
cal health and that there can be at least as great 
mental abuse of a child as physical abuse. Children 
should be protected against mental abuse as well as 
physical. 

I would state that the result I reach is in no way 
dependent on the circumstance that appellant is un- 
fortunately not a rich person. I restate that the rec- 
ord does establish that appellant has cared for the 
physical needs of the children in at least a minimal 
way. 

I would affirm the order of the District Court 
which affirmed the order of the juvenile court. 

BOSLAUGH and Hastincs, JJ., join in this dissent. 


STATE OF NEBRASKA, APPELLEE, V. JOSE A. BERMUDEZ, 
APPELLANT. 
339 N.W.2d 762 


Filed November 4, 1983. No. 83-460. 


Appeal from the District Court for Hall County: 
RicHarD L. DEBacKER, Judge. Affirmed as modi- 
fied. 


Earl D. Ahlschwede and James H. Truell of Ahl- 
schwede & Truell, for appellant. 


Paul L. Douglas, Attorney General, and Terry R. 
Schaaf, for appellee. 


KRIVOSHA, C.J., BOSLAUGH, WHITE, HASTINGS, 
CAPORALE, SHANAHAN, and GRANT, JJ. 


PER CURIAM. 
Appellant pled guilty to assault in the second de- 
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gree, a Class IV felony, and was sentenced by the 
court to imprisonment for a term of from 2 to 5 
years. The appellant appeals, urging that the sen- 
tence is excessive since the minimum imposed by 
the court exceeds one-third the maximum term pro- 
vided by statute. Neb. Rev. Stat. § 83-1,105 (Reissue 
1981). The Attorney General confesses error in this 
regard, and urges us to modify the sentence to from 
20 months to 5 years and affirm as so modified. We 
agree. 

We have reviewed the incident which is the sub- 
ject of the presentence investigation. The facts dis- 
close a particularly vicious assault with a knife, to- 
gether with multiple stab wounds inflicted on one of 
the victims. The sentence is within the range of the 
statute, and in view of the seriousness of the crime 
and the possible consequences of the stabbing, it 
cannot be said to be excessive. We therefore modify 
the previous sentence to imprisonment for a term of 
from 20 months to 5 years. The judgment and sen- 
tence are affirmed as modified. 

AFFIRMED AS MODIFIED. 


STATE OF NEBRASKA, APPELLANT, V. RANDALL S. 
WHITMORE, JOHN R. WHITE, and ROXANNA L. 
HENDERSON, APPELLEES. 

340 N.W.2d 134 


Filed November 4, 1983. No. 83-476. 


1. Wiretaps. No order entered under the provisions of Neb. Rev. Stat. 
§ 86-705 (Reissue 1981) to permit the interception of wire communi- 
cations may authorize or approve the interception of any wire or 
oral communication for any period longer than is necessary to 
achieve the objective of authorization, nor in any event longer than 
30 days. 

2. Wiretaps: Motions to Suppress. Failure to include minimization 
language as provided by Neb. Rev. Stat. § 86-705(6) (Reissue 1981) 
in an order to permit the interception of wire or oral communica- 
tion when statutory guidelines have been supplied and when there 
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exists a means of measuring compliance with minimization provi- 
sions of the statute is not fatal and does not warrant suppression of 
evidence. 

3. Motions to Suppress. No evidence may be suppressed because of 
technical irregularities not affecting the substantial rights of the 
accused. 

4. Wiretaps. For the purposes of a wiretap, minimization is to be 
judged on a case-by-case analysis of the reasonableness of the gov- 
ernment’s conduct under the facts and circumstances present. 

5. _.. + Whether government agents acted reasonably in a wiretap 
case is affected by a number of factors, including the nature and 
scope of an alleged conspiracy, the government’s reasonable ex- 
pectations of the character of conversations they will be intercept- 
ing, and the extent of ongoing judicial supervision over surveil- 
lance. 

6. Wiretaps: Motions to Suppress. Defendants seeking to suppress 
evidence obtained pursuant to wiretap because of the failure to 
comply with minimization requirements must do more than 
identify individual calls which they contend should not have been 
intercepted; they must establish a pattern of interception of inno- 
cent conversations which developed over the period of the wiretap. 

7. Motions to Suppress: Appeal and Error. Factfindings by the trial 
court on a motion to suppress will not be overturned on appeal 
unless clearly wrong. 

8. Search and Seizure: Motions to Suppress. One who seeks to sup- 
press evidence seized pursuant to a warrant regular on its face has 
the burden of establishing that the warrant was invalid. 


Appeal from the District Court for Douglas County: 
Pau. J. HICKMAN, Judge. Reversed. 


Donald L. Knowles, Douglas County Attorney, and 
Robert C. Sigler, for appellant. 


James Martin Davis, for appellee White. 


Ralph A. Smith and Martin J. Kushner, for ap- 
pellees Whitmore and Henderson. 


HASTINGS, J. 

The State has appealed, pursuant to the provisions 
of Neb. Rev. Stat. § 29-824 (Reissue 1979), from an 
order of the Honorable Paul J. Hickman, a judge of 
the District Court for Douglas County. That order 
sustained the motions by the defendants, Randall S. 
Whitmore, John R. White, and Roxanna L. Hender- 
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son, to suppress evidence obtained by the intercep- 
tion of telephone conversations. 

On October 21, 1981, the Douglas County attorney, 
in a sworn affidavit, applied to the Douglas County 
District Court for an electronic surveillance order to 
intercept the communications for the telephone 
number of James White. Authorization was granted 
by District Judge John T. Grant in an order entered 
the same day. Later, on November 20, 1981, an ex- 
tension of this original order was sought and granted 
by Judge James M. Murphy of the same court. On 
November 6, 1981, electronic surveillance was also 
sought and received for two other telephone num- 
bers associated with the defendants. On December 
1, 1981, all electronic surveillance was terminated by 
District Judge James M. Murphy. Information aris- 
ing out of the wivetap led to the arrest of the defend- 
ants. 

The defendants were charged with violating vari- 
ous provisions of the Nebraska Uniform Controlled 
Substances Act. Evidentiary hearings on the mo- 
tions to suppress were held on November 23 and De- 
cember 20, 1982, in Douglas County. The trial court 
made three specific findings to support suppression 
when it stated: ‘‘The Court having found that the 
initial intercept order of October 21, 1981, the order 
of November 6, 1981, and the order of November 20, 
1981, to each be facially insufficient and the Court 
deceived by the improper inclusion of gambling 
calls and calls obviously not criminal in nature into 
the logs and the improper minimization of a number 
of calls, hereby suppresses the conversations inter- 
cepted... .”’ 

In its order suppressing the evidence the trial 
court found the wiretap orders to be facially insuffi- 
cient because the Douglas County attorney failed to 
provide, as required by Neb. Rev. Stat. § 86-705(6) 
(Reissue 1981), that the authorization to intercept 
‘‘must terminate upon the attainment of the author- 
ized objective.’’ It is noted, though, that the trial 
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court also stated § 86-705(6) required the order to 
contain a provision relating to minimization and that 
the original order did so when it stated that ‘‘the in- 
terception should be conducted in such a manner as 
to minimize the communications not relating to this 
order.’’ Nevertheless, the trial court held that, 
despite this particular minimization language, the 
order was still facially insufficient because the order 
did not state a specific authorized objective to guide 
enforcement officers to determine when to termi- 
nate the wiretap upon the attainment of the author- 
ized objective. 

This court will refer to the omission of all the 
statutory language as ‘‘the absence of minimization 
language.’’ Section 86-705(6) provides in part as fol- 
lows: ‘‘No order entered under this section may 
authorize or approve the interception of any wire or 
oral communication for any period longer than is 
necessary to achieve the objective of the authori- 
zation, nor in any event longer than thirty days.... 
Every order and extension thereof shall contain a 
provision that the authorization to intercept shall be 
executed as soon as practicable .. . and must termi- 
nate upon attainment of the authorized objective, or 
in any event in thirty days.”’ 

The initial orders and the extension order con- 
tained identical provisions except for the authorized 
surveillance period. The relevant language in these 
orders was as follows: ‘‘That there is probable 
cause to believe that .. . have committed and are 
about to commit an offense enumerated in Sections 
[sic] 86-703, Nebraska Revised Statutes, 1943, as 
amended, to-wit: illegal narcotics. That there is 
probable cause for the belief that particular com- 
munications concerning the offense of illegal nar- 
cotics may be obtained if an interception is author- 
ized... . That the authorization to intercept said 
communications should be allowed for a period of 
thirty (30) days from the date of the actual physical 
hookup, and should not automatically terminate 
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when the described communications have first been 
obtained. ... IT IS FURTHER ORDERED, that 
said authorization shall continue for a period of 
thirty (80) days from the date of the actual physical 
hookup, and shall not automatically terminate when 
the described communications have first been ob- 
tained.”’ 

The State in this appeal argues the trial court 
overlooked the rule set out by this court in State v. 
Kolosseus, 198 Neb. 404, 408, 253 N.W.2d 157, 160 
(1977), where we stated: ‘‘Federal law preempts 
the field in the area of interception of oral or wire 
communications and prohibits the use of such inter- 
cepted communications or any evidence derived 
therefrom, if the disclosure is in violation of Title 18 
U.S.C.A. Federal law authorizes such interceptions 
and use of such evidence if a state statute permits it 
and the authorizing state statute meets the mini- 
mum requirements of the pertinent provisions of the 
federal statute. Title 18 U.S.C.A., § 2516. [Citation 
omitted. ]’’ 

The State contends further that the trial court 
should have followed the reasoning of United States 
v. Cafero, 473 F.2d 489 (3d Cir. 1973), in which the 
Third Circuit Court of Appeals interpreted 18 U.S.C. 
§ 2518(5) (1970), similar to our § 86-705(6), ‘‘as re- 
quiring automatic termination upon attainment of 
the objective of the authorization irrespective of 
whether a statement to this effect has been included 
{in the order] by the authorizing judge.’’ Id. at 496. 

The contention of the State has merit. This court 
has consistently looked to federal law in interpreting 
the provisions of Neb. Rev. Stat. §§ 86-701 et seq. 
(Reissue 1981). See, State v. DiMauro and Kessler, 
205 Neb. 275, 287 N.W.2d 74 (1980); State v. Kolos- 
seus, supra. In Kolosseus this court specifically 
said at 412, 253 N.W.2d at 162: ‘‘Title 18 U.S.C.A., 
section 2518, and section 86-705, R.R.S. 1943, are, in 
all substantive ways and in wording, virtually identi- 
cal. They describe the information the application 
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must contain, what the judge entering the order 
must be able to find, and what the order must con- 
tain, as well as certain other matters.’’ 

Although there was language contained in Cafero 
to indicate that an authorization order for wire- 
tapping a telephone would not be invalid for the fail- 
ure to include statutory minimization language, the 
Third Circuit Court of Appeals did not specifically 
address that issue. Nevertheless, the Third Circuit 
Court of Appeals did address the issue in United 
States v. Vento, 533 F.2d 838 (3d Cir. 1976), when it 
specifically held it was possible to have substantial 
compliance with the requirements of § 2518 of the 
Omnibus Crime Control and Safe Streets Act of 1968 
although the minimization language had not been in- 
cluded in the order. 

In Vento the court stated: ‘‘Compliance could be 
proven at a hearing on the basis of testimony, affi- 
davits and the logs of the intercepting agents. A 
hearing could also show whether the failure to in- 
clude the minimization language had prejudiced the 
defendant. Where, despite the want of a provision, 
minimization procedures were in fact executed, 
there would be no harm to a defendant... . 

“Finally, the minimization clause would appear to 
be a ‘less crucial’ requirement of Title III. The 
minimization proviso of section 2518(5) comple- 
ments the specific requirements of section 2518(4), 
but it is section 2518(4) that gives ‘significant direc- 
tions to law enforcement officials as to how reason- 
able interception will be minimized.’ The failure to 
include the minimization phrase when the basic 
guidelines have been supplied and where there ex- 
ists a means of measuring compliance with the 
minimization provisions of the statute cannot be said 
to be fatal. It was not the intent of Congress to man- 
date the suppression of evidence for every facial ir- 
regularity in a warrant. See 1968 U.S.Code Cong. & 
Admin.News, pp. 2184-85.”’ 533 F.2d at 861 and n.73. 

In Vento the facts are similar to the present situ- 
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ation. In Vento the wiretap was sufficient, even 
though the wiretap order did not include the mini- 
mization language of 18 U.S.C. § 2518(5) (1976), be- 
cause the order did comply with § 2518(4), which re- 
quires, inter alia, the specification of: ‘‘(a) the 
identity of the person .. . whose communications are 
to be intercepted; (b) the nature and location of the 
communications facilities as to which . . . authority 
to intercept is granted; (c) a particular description 
of the type of communication sought to be inter- 
cepted, and a statement of the particular offense to 
which it relates; . .. [and] (e) the period of time 
during which such interception is authorized, includ- 
ing a statement as to whether or not the interception 
shall automatically terminate when the described 
communication has been first obtained.’’ In this 
case, even though the orders contained abbreviated 
minimization language not sufficient under the re- 
quirements of § 86-705(6), the orders did comply with 
§ 86-705(4), similar to § 2518(4). 

Another federal circuit court has also considered 
the question whether the absence of minimization 
language in an order for a wiretap constitutes a mi- 
nor facial insufficiency rather than an insufficient 
order. In United States v. Cirillo, 499 F.2d 872, 
879-80 (2d Cir. 1974), cert. denied 419 U.S. 1056, 95 
S. Ct. 6388, 42 L. Ed. 2d 653, the Second Circuit de- 
cided the ‘‘omission of the ‘talismanic minimization 
language’ ’’ does not vitiate an interception order 
and the absence of minimization language is a mere 
‘““ ‘technical defect’ ’’ so long as the monitoring offi- 
cers were aware of the requirement of minimization 
and abided by it. 

Thus, it is clear the current federal law does not 
adhere to a standard of strict compliance, but ap- 
plies a lesser standard of substantial compliance, 
and the facial insufficiency is a mere technical de- 
fect where minimization procedures were executed. 
In fact, some courts doubt whether any minimization 
directive is required in the order, under the federal 
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statute or Constitution. United States v. Dorfman, 
542 F. Supp. 345 (N.D. Ill. 1982). See, United States 
v. Vento, supra; United States v. Cirillo, supra 
(interpreting identical New York statute); United 
States v. Rizzo, 492 F.2d 443 (2d Cir. 1974), cert. de- 
nied 417 U.S. 944, 94 S. Ct. 3069, 41 L. Ed. 2d 665; 
United States v. Manfredi, 488 F.2d 588 (2d Cir. 
1973), cert. denied 417 U.S. 936, 94 S. Ct. 2651, 41 
L. Ed. 2d 240 (1974). 

In State v. Kohout, 198 Neb. 90, 251 N.W.2d 723 
(1977), we held that no evidence should be sup- 
pressed because of technical irregularities not af- 
fecting the substantial rights of the accused. See 
application of rule in one-judge opinion by Caporale, 
J., in State v. Brennen, 214 Neb. 734, 336 N.W.2d 79 
(1983). 

In conclusion, this court believes that since the 
state provisions in § 86-705 are similar to the provi- 
sions of § 2518, and since the federal courts have had 
occasion to consider the specific issue of facial insuf- 
ficiency of the order, we should conclude that in a 
wiretap order it is possible to have substantial com- 
pliance with § 86-705 despite the absence of mini- 
mization language required by § 86-705(6). 

We note that the failure to include the required 
termination language did not prejudice the defend- 
ants. We believe that compliance with the mini- 
mization requirements was proven at the hearing on 
the motion to suppress, on the basis of the testi- 
mony, affidavits, and logs of the intercepting agents. 
In this case the evidence adduced at the suppression 
hearing indicated the police met their obligation to 
comply with the minimization requirement.  Al- 
though the police officers were not given written in- 
structions with respect to minimization, the super- 
vising officer testified that the majority of the offi- 
cers had worked wiretaps before, in which they had 
been instructed how to minimize. The monitoring 
officers testified that they were given copies of or 
had read the wiretap order. Officer Joseph Nepodal 
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testified he received verbal instructions on mini- 
mization. In reviewing the log summaries certain 
calls were minimized. It is obvious from the evi- 
dence minimization procedures were in effect. The 
next question to address is whether ‘‘minimization’”’ 
occurred as a matter of fact. 

Defendants contend improper minimization oc- 
curred. Both parties recognize the appropriate 
standard set out by the U.S. Supreme Court in Scott 
v. United States, 486 U.S. 128, 98 S. Ct. 1717, 56 
L. Ed. 2d 168 (1978). In Scott the Court determined 
that minimization is to be judged on a case-by-case 
analysis of the reasonableness of the government’s 
conduct in terminating nonpertinent conversations, 
and whether the agents have in fact conducted the 
wiretap in such a manner will depend on the facts 
and circumstances of each case. In Scott the Court 
went on to say, ‘‘The statute does not forbid the in- 
terception of all nonrelevant conversations, but 
rather instructs the agents to conduct the surveil- 
lance in such a manner as to ‘minimize’ the inter- 
ception of such conversations.’’ Id. at 140. 

The courts agree that whether the police acted 
reasonably in a given case is affected by a number 
of factors, including the nature and scope of an al- 
leged conspiracy, the government’s reasonable ex- 
pectations of the character of the conversations they 
will be intercepting, and the extent of ongoing judi- 
cial supervision over surveillance. See, United 
States v. Hyde, 574 F.2d 856 (5th Cir. 1978); United 
States v. Clerkley, 556 F.2d 709 (4th Cir. 1977), cert. 
denied 436 U.S. 930, 98 S. Ct. 2830, 56 L. Ed. 2d 775 
(1978); United States v. Vento, 533 F.2d 838 (3d Cir. 
1976); United States v. Daly, 535 F.2d 434 (8th Cir. 
1976). 

The courts also agree that at the early stages of 
the investigation the police have greater leeway to 
monitor, especially where all the parties to the al- 
leged conspiracies are not known. United States v. 
Hyde, supra; United States v. Chavez, 533 F.2d 491 
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(9th Cir. 1976), cert. denied 426 U.S. 911, 96 S. Ct. 
2237, 48 L. Ed. 2d 837; United States v. Quintana, 508 
F.2d 867 (7th Cir. 1975). 

In the instant case the police had substantial rea- 
son to believe others were involved with the defend- 
ants in illegal drug trafficking in the Omaha area 
and that this was not just a ‘‘small-time operation,”’ 
as the defendants contend. 

The second factor to look at is the government’s 
reasonable expectations of the character of the con- 
versations to be intercepted. In this case the phones 
were located in the residences of the two defendants 
who were thought to be the top Omaha connections 
in this drug operation. Also, for the public tele- 
phone that was tapped, the police stipulated that of- 
ficers would not intercept any communications from 
that telephone unless the officers observed Randall 
Whitmore or persons identified as agents of Randall 
Whitmore using the telephone. 

The third factor is the extent of judicial supervi- 
sion. In this case it was suggested that there was 
some evidence that the issuing court was inattentive 
in its monitoring of the wiretap progress, since the 
interim reports were not dated by the county attor- 
ney and there was no evidence that the authorizing 
judge ever reviewed these reports during the initial 
30-day maximum. 

Nevertheless, the applications and affidavits for 
the November 6 wiretap order and the November 20 
extension order were quite detailed in setting out the 
relevant conversations connected with the drug op- 
erations. These affidavits form a sufficient basis to 
find that adequate judicial supervision had indeed 
taken place. 

Defendants seeking to suppress evidence obtained 
pursuant to a wiretap because of the failure of the 
police to comply with minimization requirements 
must do more than identify particular calls which 
they contend should not have been intercepted; they 
must establish a pattern of interception of innocent 
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conversations which developed over the period of 
the wiretap. United States v. Dorfman, 542 F. Supp. 
345 (N.D. Ill. 1982). The trial court concluded there 
was improper minimization of a number of calls that 
were not criminal in nature or were improperly in- 
cluded as criminal when the calls related to gam- 
bling. 

In reviewing the affidavits and logs in this case, it 
appears that while many calls, on their face, purport 
to be personal in nature, there is evidence that the 
calls are of questionable criminal nature because 
they relate to a trip to Florida to purchase drugs. 
The trial court specifically stated many legitimate 
business calls between principals should have been 
minimized and were not. In response to the offi- 
cers’ contention that the calls were somehow coded, 
the trial court believed the officers were waiting for 
the principals to say something detrimental. The 
officers’ contention does indeed seem reasonable, 
since the affidavits contained in the application for 
the wiretap order include two informants’ claims 
that the defendant Randy Whitmore’s seafood busi- 
ness was a front for a narcotics operation. It was 
obvious from the log summaries that the defend- 
ants were very cautious in discussing certain mat- 
ters over the phone. 

The trial court also objected to the complete inter- 
ception of gambling-related calls because the inter- 
cepting officers never requested an expansion of the 
order to include gambling calls. Section 86-704(5) 
states in part: ‘‘When an investigative or law en- 
forcement officer, while engaged in intercepting 
wire or oral communications in the manner author- 
ized herein, intercepts wire or oral communications 
relating to offenses other than those specified in the 
order of authorization or approval, the contents 
thereof, and evidence derived therefrom may be dis- 
closed or used as provided in subsections (1) and (2) 
of this section.’’ 

As United States v. Dorfman, supra, held, where 
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agents are properly monivoring a call which turns to 
criminal activity not covered by the order, they are 
permitted to continue the interception so long as the 
conversation was intercepted before a pattern of in- 
terception not authorized by the warrant developed. 
It is clear from the Nebraska statute the initial in- 
terception of the gambling calls was valid. It is less 
clear whether a pattern of interception not author- 
ized by the warrant developed. In reviewing the 
logs almost all of the gambling calls were very short 
in duration, and frequently contained drug-related 
information. The continued interception of the calls 
was not improper minimization. The gambling 
calls may have been misleading when labeled as 
criminal in nature on the reports, but the intercep- 
tion was not improper. 

The defendants next argue the court was deceived 
by the improper inclusion of gambling-related calls 
labeled as criminal in nature in the interim reports. 
The trial court itself made the factual finding that 
the deceptive reports were one of the grounds to sup- 
press evidence derived from the intercepted com- 
munications. However, in scrutinizing the evidence, 
the trial court also noted that the interim reports 
were not dated by the county attorney, and there is 
no evidence that ‘‘the authorizing judge ever re- 
viewed these reports during the initial 30-day maxi- 
mum. If he did, the inclusion of calls relating to 
gambling would have deceived him into believing 
that the intercept was more effective than it actually 


' was.”’ 


The record in this case contains no evidence to in- 
dicate the interim reports were relied on by the issu- 
ing court. In the absence of evidence which shows 
the judges relied on deceptive interim reports, the 
finding by the trial court that the interim reports 
were a ground for suppression is rejected. Regard- 
less of the absence of information on whether the in- 
terim reports were used, the applications and affi- 
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davits of November 6 and November 20, 1981, consti- 
tuted partial progress reports. 

Factfindings by the trial court on a motion to sup- 
press will not be overturned on appeal unless clearly 
’ wrong. A totality of the circumstances test is used. 
State v. Lamb, 213 Neb. 498, 330 N.W.2d 462 (1983) ; 
State v. Strickland, 209 Neb. 133, 306 N.W.2d 600 
(1981). The record does not support the trial court’s 
conclusion that improper minimization occurred, 
nor does it reveal that the interim reports were im- 
properly relied on. Again we reiterate the rule that 
no evidence may be suppressed because of technical 
irregularities not affecting the substantial rights of 
the accused. 

From the record of the trial court it appears that it 
suppressed the conversations because it found the 
orders and extension of one of the orders permitting 
the interception of telephone communications to be 
faulty. The court was also disturbed by the possible 
deception which could occur when handling interim 
reports. 

We strongly recommend the suggestion by the 
trial court that interim reports be dated by the 
county attorney; that the judge be asked to date and 
acknowledge receipt of the reports; that the reports 
include transcripts of criminal calls, or at least 
some of them; and that a report be made to the 
court on how the interception is progressing, which 
may include the total number of calls, the number of 
those criminal in nature, the number of nonrelevant 
calls, and the number of calls that have been mini- 
mized. If this is done the court will have better con- 
trol over the interception of communications be- 
cause it will be better informed to determine if the 
interception should continue. 

However, it is the rule that one who seeks to sup- 
press evidence seized pursuant to a warrant regular 
on its face has the burden of establishing that the 
warrant was invalid. State v. Brennen, 214 Neb. 734, 
336 N.W.2d 79 (1983); State v. Kohout, 198 Neb. 90, 
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251 N.W.2d 723 (1977). The defendants have failed to 
meet these burdens. 
The order appealed from herein is reversed. 
REVERSED. 


ROBERT L. HANSEN AND MaRILYN S. HANSEN, HUSBAND 
AND WIFE, APPELLANTS, Vv. DONALD W. HILL AND GAIL 
HILL, HUSBAND AND WIFE, APPELLEES. 

340 N.W.2d 8 


Filed November 10, 1983. No. 82-250. 


1. Summary Judgment. A summary judgment is authorized only 
when the moving party is entitled to a judgment as a matter of law. 
If there is a genuine issue of fact to be determined, a summary 
judgment may not be properly entered. 

2. Statute of Frauds. A memorandum, in order to make enforceable 
a contract within the statute, may be any document or writing, for- 
mal or informal, signed by the party to be charged or by his agent 
actually or apparently authorized thereunto, which states with rea- 
sonable certainty (a) each party to the contract either by his own 
name or by such a description as will serve to identify him, or by 
the name or description of his agent, and (b) the land, goods, or 
other subject matter to which the contract relates, and (c) the 
terms and conditions of all the promises constituting the contract 
and by whom and to whom the promises are made. 

A telegram may constitute a sufficient memorandum un- 

der the statute of frauds. 

A printed name may constitute a sufficient signing under 

the statute of frauds, provided that it is recognized by the party 

sought to be charged. 


Appeal from the District Court for Douglas County: 
JAMES M. Murpny, Judge. Reversed and remanded. 


Paul J. LaPuzza, for appellants. 
John V. McNamara, for appellees. 


BOSLAUGH, WHITE, and HAsTINGs, JJ., and BROWER 
and McGInNN, D. JJ. 


BRowER, D.J. 
This was originally an action in equity in which 
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the plaintiffs, Robert and Marilyn Hansen, sought 
specific performance of an alleged land contract as 
purchasers. Following a default by the defendants, 
a decree was entered requiring the defendants to 
perform the sale agreement and convey the real es- 
tate to the plaintiffs. 

The defendants filed a motion to vacate this judg- 
ment on the ground that they had not been properly 
served. The decree was vacated and they were 
given leave to file an answer. 

The plaintiffs filed a second amended petition, 
abandoning their prayer for specific performance © 
and seeking damages for breach of contract. After 
the defendants’ demurrer was overruled they filed a 
motion for summary judgment, with supporting affi- 
davits. The motion was sustained and the petition 
was dismissed. Upon denial of their motion for new 
trial, plaintiffs appeal. 

The plaintiffs assign as error the sustaining of the 
motion for summary judgment and the overruling of 
the motion for new trial, on the ground that there 
were material issues of fact which existed, and on 
the ground that the trial court erred in ruling that 
the contract between the parties did not satisfy the 
statute of frauds. 

This court, on appeal, must review the allegations 
of the petition, the supporting documents, and the 
depositions in accordance with the well-established 
rule that in considering the motion for summary 
judgment the court must view the evidence in the 
light most favorable to the party against whom it is 
directed. 

‘“*A summary judgment is authorized only when 
the moving party is entitled to a judgment as a mat- 
ter of law. If there is a genuine issue of fact to be 
determined, a summary judgment may not be prop- 
erly entered.’ ’’ Wolf v. Tastee Freez Corp., 172 
Neb. 430, 437, 109 N.W.2d 733, 738 (1961). See, also, 
Fay Smith & Associates, Inc. v. Consumers P.P. 
Dist., 172 Neb. 681, 111 N.W.2d 451 (1961). 
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Upon reviewing the second amended petition, the 
depositions, and the documents, we find that there 
are material issues of fact to be resolved and that 
the defendants were not entitled to judgment as a 
matter of law. 

The defendants listed certain real estate located at 
5016 California Street in Omaha, Nebraska, for sale 
with Real Estate Associates, Inc., and one of its 
agents, Mark Abboud. The plaintiffs sought to pur- 
chase this real estate and submitted a purchase 
agreement to the defendants’ agent through their 
own real estate agent, Joseph Fabian. 

This purchase offer set out a proposal wherein the 
plaintiffs agreed to pay $130,000 under certain terms 
to defendants, with possession on or before Decem- 
ber 1, 1980, with the closing the same date. This 
purchase agreement was on a standard form and 
bears the date of October 10, 1980, with certain 
earnest money provisions and a place where an ac- 
ceptance could be inserted on the reverse side by the 
seller defendants. 

This offer to purchase was delivered by Fabian to 
the defendants’ agent, Mark Abboud, who phoned 
the defendants to discuss the particulars of the pro- 
posal. 

The defendants sought Abboud’s advice as to the 
next move to make, and orally expressed a counter- 
proposal. At Abboud’s suggestion they sent a tele- 
gram to him. Although there were apparently two 
telegrams sent to Abboud, it appears that the tele- 
gram dated October 9, 1980, was never conveyed to 
the plaintiffs or their agent, Fabian. The only tele- 
gram of which the plaintiffs had knowledge was 
dated October 10, 1980, and read: 

“PMS REAL ESTATE ASSOTIATES [sic] 
MARK ABOUD [sic], DLR 

3549 SOUTH 84 

OMAHA NE 68124 

THIS IS TO CONFIRM MY ACCEPTANCE 

OF OFFER OF $139,999 TOTAL PRICE ON 
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5916 CALIFORNIA STREET OMAHA NE- 
BRASKA. $35,099 CASH DOWN PAYMENT. 
20 YEAR AMORIZATION [sic]. 5 YEAR 
BALLOON NOTE. INTEREST AT 13.59 
PERCENT. DECEMBER 1 1989 MUST BE 
NEGOTIABLE. WILL MOVE AS SOON AS 
POSSIBLE 

DONALD W. HILL (5916 CALIFORNIA ST 
OMAHA NE 68132)’’ 

The plaintiffs’ agent picked up a copy of this tele- 
gram at Abboud’s office and conveyed the informa- 
tion to the plaintiffs. Although there is confusion as 
to the exact date and time, the plaintiff Marilyn 
Hansen went to Abboud’s office and wrote the fol- 
lowing on the reverse side of their original proposal: 
‘‘We accept telegram. Marilyn S. Hansen 10/10/80.”’ 

The defendants would appear to have understood 
the significance of the October 10 telegram, inas- 
much as they attempted to withdraw their ‘‘accept- 
ance’’ by sending a telegram to Abboud on or about 
October 15, 1980, which read: 

“MARK ABOUD [sic] REAL ESTATE AS. 
SOCIATES RPT DLY MGM, DLR 

SOUTH 84 ST 

OMAHA NE 

YOUR VERBAL COMMUNICATION VIA 
TELEPHONE THAT A PARTY WHO MADE 
AN OFFER ON MY PROPERTY LO- 
CATED AT 5016 CALIFORNIA STREET 
WILL ONLY HONOR THEIR OFFER IF 
THEY CAN HAVE POSSESSION BY DE- 
CEMBER 1 1980 IS TOTALLY UNACCEPT- 
ABLE TO ME AND IS A CLEAR VIOLA- 
TION OF THE REQUIREMENTS OF MY 
LAST TELEGRAM YOU ARE HEREBY 
NOTIFIED THAT I AM NO LONGER IN- 
TERESTED IN SELLING THE PROPERTY 
THE AGREEMENT HAS NEVER BEEN 
CONSUMMATED AND SHOULD THERE- 
FORE BE CONSIDERED VOID I AM NO 
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TER OFFERS FROM THIS SOURCE 
DONALD W HILL 
5016 CALIFORNIA ST 
OMAHA NE 68132”’ 

Abboud conveyed this information to Fabian, and 
this suit followed upon defendants’ failure to convey 
the property. 

When construed in the light most favorable to the 
plaintiffs, the facts as set forth indicate that there 
was a genuine issue of fact as to whether the defend- 
ants had accepted the plaintiffs’ offer to purchase, 
and whether the defendants’ withdrawal of their 
offer to sell was timely made, considering the nota- 
tion which had been made on the reverse side of the 
purchase agreement. ‘It is not the purpose of the 
rule, and it must not be so construed, to deprive a 
litigant of a formal trial where there is a genuine is- 
sue of fact to be determined.’’ Miller v. Aitken, 160 
Neb. 97, 101, 69 N.W.2d 290, 292 (1955); Healy v. 
Metropolitan Utilities Dist., 158 Neb. 151, 62 N.W.2d 
543 (1954). 

Neb. Rev. Stat. § 25-1332 (Reissue 1979) provides 
two things the movant must show. First, that there 
_ is no: genuine issue of fact in the case, and second, 

that he is entitled to a judgment as a matter of law. 

We now come to the issue of whether or not the 
telegram dated October 10, 1980, was a writing 
which was sufficient to satisfy the statute of frauds. 

Neb. Rev. Stat. § 36-105 (Reissue 1978) provides: 
“Contracts for lease or sale of lands; when void. 
Every contract for the leasing for a longer period 
than one year, or for the sale of any lands, shall be 
void unless the contract or some note or memoran- 
dum thereof be in writing and signed by the party by 
whom the lease or sale is to be made.”’ 

To satisfy the Nebraska statute of frauds, the con- 
tract itself must be in writing or, in the event the 
contract is oral, there must be a written memoran- 


578 215 NEBRASKA REPORTS 


dum of the contract, signed or authenticated by the 
vendor against whom it is to be enforced. 

In Ord v. Benson, 163 Neb. 367, 370, 79 N.W.2d 713, 
715 (1956), the court stated that a written memoran- 
dum will satisfy the statute of frauds. ‘‘ ‘A memo- 
randum, in order to make enforceable a contract 
within the Statute, may be any document or writing, 
formal or informal, signed by the party to be 
charged or by his agent actually or apparently au- 
thorized thereunto, which states with reasonable 
certainty, (a) each party to the contract either by 
his own name, or by such a description as will serve 
to identify him, or by the name or description of his 
agent, and (b) the land, goods or other subject- 
matter to which the contract relates, and (c) the 
terms and conditions of all the promises constituting 
the contract and by whom and to whom the promises 
are made.’ ”’ 

The purchase agreement delivered by the buyers 
to the sellers’ agent was a memorandum sufficient 
to satisfy the statute of frauds, and the telegram 
signed by the seller and party to be charged was suf- 
ficient under the statute if it contained reference to 
the terms of the proposal. Pitek v. McGuire, 51 
N.M. 364, 184 P.2d 647 (1947). 

There is substantial authority that a telegram may 
constitute a sufficient memorandum under the stat- 
ute of frauds. Yaggy v. B.V.D. Co., 7 N.C. App. 590, 
173 S.E.2d 496 (1970); 72 Am. Jur. 2d Statute of 
Frauds § 300 (1974); 37 C.J.S. Frauds, Statute of 
§§ 175, 176 (1943). 

The defendants have relied upon Brezina v. Hill, 
195 Neb. 481, 238 N.W.2d 903 (1976), and a line of 
cases dealing with agency relationships between a 
broker and a seller where, without separate power 
of attorney or written authority, the broker has 
signed the sale contract for the owner and attempted 
to bind the seller. In the case before us no such type 
of agency is involved. The use by the sellers of a 
telegram to inform the purchasers of their accept- 
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ance was merely a means of conveyance of ideas or 
decision on the part of the principals. The agency 
created was for no other purpose. 

We come now to the question of whether there was 
a valid subscription. The telegram to which the 
seller defendant’s name has been affixed may be 
considered as having been signed by the defendant 
Donald W. Hill within the meaning of the statute of 
frauds. ‘‘The signing of a paper-writing or instru- 
ment is the affixing of one’s name thereto, with the 
purpose or intent to identify the paper or instru- 
ment, or to give it effect as one’s act.’’ McCall v. 
Institute, 189 N.C. 775, 782, 128 S.E. 349, 353 (1925). 

This is usually accomplished when a person af- 
fixes his name in his own handwriting; in such case 
the very fact clearly evidences the intent of the 
signer. Affixing one’s handwritten signature, how- 
ever, is not the only method by which a paper writ- 
ing may be considered as being signed within the 
meaning of the statute of frauds. As long ago as 
Lord Ellenborough’s opinion in Schneider and An- 
other against Norris, 2M. & 8. 286, 105 Eng. Rep. 388 
(1814), it has been recognized that a printed name 
may constitute a sufficient signing under the statute 
of frauds, provided that it is recognized by the party 
sought to be charged. The courts of this country 
have generally recognized that principle. Bishop v. 
Norell, 88 Ariz. 148, 353 P.2d 1022 (1960); City of 
Gary v. Russell, 123 Ind. App. 609, 112 N.E.2d 872 
(1953); Cummings v. Landes, 140 Iowa 80, 117 N.W. . 
22 (1908); Radke v. Brenon, 271 Minn. 35, 134 N.W.2d 
887 (1965). 

‘The above view has been adopted in the Restate- 
ment of Contracts § 210 (1932), which provides that 
the signature to a memorandum under the statute 
may be in writing or printed and need not be sub- 
scribed at the foot of the memorandum, but must be 
made or adopted with the declared or apparent in- 
tent of authenticating the memorandum as that of 
the signer. 
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In Heffernan v. Keith, 127 So. 2d 903 (Fla. App. 
1961), the court, in answering the defendant’s con- 
tention that the telegram was not sufficient under 
the statute because it was not a signed copy, indi- 
cated that the defendant’s admissions of having sent 
the telegram amounted to acquiescence. 

In the late case of Hillstrom v. Gosnay, Mort. 
____, 614 P.2d 466 (1980), the court, on facts nearly 
identical to those confronting the court in this par- 
ticular case, ruled that a telegram may constitute 
sufficient written memorandum to satisfy the re- 
quirements of the statute of frauds, and also ruled 
that a typewritten signature on a telegram is proper 
subscription within the meaning of the statute of 
frauds, provided that the necessary intent to authen- 
ticate is shown. 

In view of the fact that there does appear to be a 
genuine issue of a material fact, the trial court 
should not have granted summary judgment. For 
that reason the judgment of the trial court is re- 
versed and the matter remanded for further pro- 
ceedings consistent with this opinion. 

REVERSED AND REMANDED. 


WILLIAM C. BIGGER, APPELLANT, V. FREMONT 
NATIONAL BANK & TRUST COMPANY, A UNITED STATES 
CORPORATION, APPELLEE. 

340 N.W.2d 142 


Filed November 10, 1983. No. 82-265. 


1. Summary Judgment. Summary judgment is not appropriate, even 
where there are no conflicting evidentiary facts, if the ultimate in- 
ferences to be drawn from those facts are not clear. 

2. Uniform Commercial Code: Negotiable Instruments: Liability. 
Neb. U.C.C. § 3-409(2) (Reissue 1980) does not in any way affect 
any liability which may arise apart from the instrument itself. 
The drawee who fails to accept may be liable to the drawer or to 
the holder for breach of the terms of a letter of credit or any other 
agreement by which he is obligated to accept. He may be liable 
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in tort or upon any other basis because of his representation that he 
has accepted, or that he intends to accept. The section leaves un- 
affected any liability of any kind apart from the instrument. 

3. Uniform Commercial Code. Unless displaced by the particular 
provisions of the Uniform Commercial Code, the principles of law 
and equity, including the law merchant and the law relative to ca- 
pacity to contract, principal and agent, estoppel, fraud, misrepre- 
sentation, duress, coercion, mistake, bankruptcy, or other validat- 
ing or invalidating cause shall supplement its provisions. 


Appeal from the District Court for Dodge County: 
MarRK J. FUHRMAN, Judge. Reversed and remanded. 


Craig A. Knickrehm of Nelson & Harding, for ap- 
pellant. 


Lawrence H. Yost of Yost, Schafersman, Yost, 
Lamme & Hillis, for appellee. 


KRIVOSHA, C.J., BOSLAUGH, WHITE, HASTINGS, 
CAPORALE, and SHANAHAN, JJ., and GRANT, D.J. 


WHITE, J. 

This is an appeal from an order of the District 
Court for Dodge County, Nebraska, on appellee’s 
motion for summary judgment. The trial court in 
its order found that there was no genuine issue as to 
any material fact and that the appellee was entitled 
to a judgment as a matter of law. We reverse and 
remand the cause for a trial on the merits. 

Appellant, William C. Bigger (Bigger), filed his 
petition against appellee, Fremont National Bank & 
Trust Company (Fremont National), seeking to re- 
cover the sum of $42,928.56, interest, and costs. At 
the outset we wish to point out and emphasize that 
the main theory of recovery by the appellant, as 
clearly demonstrated by the allegations of his peti- 
tion, was based upon the doctrine of promissory es- 
toppel, and, although it is true that the action in- 
volved a check purportedly drawn upon the account 
of one of the bank’s customers and payable to the 
appellant, the action itself was not brought upon the 
instrument itself but, rather, upon an alleged subse- 
quent promise made by the bank to Bigger and his 
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depository bank in Illinois. We summarize the ma- 
terial facts. 

Bigger is a farmer and cattle feeder operating a 
farm located in Biggsville, Illinois. Since 1972, and 
approximately four times per year, Bigger pur- 
chased cattle from Fremont Cattle Company (Fre- 
mont Cattle), which was Bigger’s primary source of 
cattle. The dealings between the parties were not 
unusual until, on March 4, 1980, the normal course of 
dealing was reversed, and for the first time Bigger 
sold Fremont Cattle 101 calves and received a check 
from Fremont Cattle for $42,928.56. The check was 
signed by Keith Mumma (Mumma). Apparently 
because he had been dealing with Mumma for so 
many years, Bigger took no precautions to make 
sure the check was good before he released his cat- 
tle, nor did he make any investigation into the fi- 
nancial standing of Fremont Cattle. He understood 
that Mumma was a partner of Vance Willard (Wil- 
lard), who operated Fremont Cattle and who main- 
tained a business checking account at Fremont Na- 
tional. Bigger testified that Mumma had frequently 
referred to Willard as ‘“‘his partner.’’ The fact is, 
however, that Vance Willard, doing business as Fre- 
mont Cattle Company, was a sole proprietorship en- 
gaged in the cattle order business. 

Upon receiving the check Bigger immediately de- 
posited the check in his account at the Bank of 
Oquawka, Illinois. The check was returned to the 
Bank of Oquawka 2 weeks later, on March 18, 1980. 
On that day Bigger and Kenneth Smith, the head 
cashier of the Bank of Oquawka, telephoned Fre- 
mont National. Bigger and Smith simultaneously 
participated in this conference. A sticker on the re- 
turned check indicated that it had been returned be- 
cause it bore an unauthorized signature (Mumma’s 
signature). A female employee in the bookkeeping 
department informed them that that was the reason 
it had been returned. She also informed them that 
there were funds in the account sufficient to cover 
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the check. Then, according to Bigger’s testimony, 
“She said well, I’ll tell you what; you send the check 
back through, and I’ll get ahold of Keith or Mr. Wil- 
lard and we'll get it taken care of and it will be all 
right.’ Kenneth Smith supported Bigger’s testi- 
mony that the Fremont National employee told them 
to redeposit the check and that the check would be 
honored. In his deposition Smith testified as fol- 
lows: ‘‘Q So you talked to somebody. And what 
did you say to them when they got on the phone? 
A Well, I asked her what the score was, and she as- 
sured us to send it back through and it would be 
taken care of.... Q Well, how was the decision ar- 
rived at to send the check back? A _ Well, she as- 
sured us to send it back. Q She told you to send it 
back? A Um-hmm. Q _ So you did? A_ (Nods 
head.) Q And that’s all you remember about the 
call—she told you to send it back? A _ Yes, and it 
would be taken care of. Q And that it would be 
taken care of? A Um-hmm.” 

As suggested by the bank, Bigger then sent the 
check through again. The check was returned a 
second time, approximately 2 weeks later. A note 
from Fremont National attached to the check indi- 
cated that it was returned unpaid for the reason 
‘‘See-maker-replaced with another ck.’ Shortly af- 
ter the return of the check the second time, Bigger 
was informed that Fremont Cattle was in a Chapter 
11 bankruptcy. There is no indication in the record 
as to when the petition in bankruptcy was filed. 

Bigger then filed his petition against Fremont Na- 
tional, the crux of his claim being that the bank’s 
representations to him should have been reasonably 
expected to and actually did induce forbearance by 
Bigger as to any legal rights which were available 
against Willard, doing business as Fremont Cattle 
Company, prior to the petition in bankruptcy by Wil- 
lard. 

It is not the purpose of a summary judgment pro- 
ceeding to determine how a case should be decided 
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but, rather, whether there are any controverted ma- 
terial questions of fact involved which require a 
trial on the merits. Summary judgment is not ap- 
propriate, even where there are no conflicting evi- 
dentiary facts, if the ultimate inferences to be drawn 
from those facts are not clear. Metro. Tech. Com- 
munity College v. South Omaha Industrial Park, 207 
Neb. 472, 299 N.W.2d 535 (1980). 

Our investigation and analysis of this case, there- 
fore, must focus upon the question of whether there 
were any material fact questions which should have 
been submitted at trial upon the merits before a jury 
or the court acting as the trier of facts. 

Fremont National’s principal defense is based 
upon the assumption that this action is brought on 
the check itself. Relying on Neb. U.C.C. §§ 3-409 and 
3-410(1) (Reissue 1980), they contend that a check 
does not of itself operate as an assignment of any 
part of the funds in the hands of the drawee avail- 
able for its payment, and the bank is not liable to the 
holder unless and until it accepts or certifies the 
check. They further contend that an acceptance 
must be in writing. 

In his brief, appellant acknowledges the correct- 
ness of the above rules but points out that there exist 
a number of separate bases of liability of a bank 
which arise apart from the instrument itself, in- 
cluding the doctrine of promissory estoppel. Section 
3-409(2) provides: ‘‘Nothing in this section shall af- 
fect any liability in contract, tort or otherwise aris- 
ing from any letter of credit or other obligation or 
representation which is not an acceptance.’ (Em- 
phasis supplied.) Comment 2 to § 3-409 of the Uni- 
form Commercial Code provides in part that ‘‘[t]he 
drawee is not liable on the instrument until he ac- 
cepts; but he remains subject to any other liability 
to the holder.’’ Comment 3 to this section of the 
Uniform Commercial Code provides: ‘‘Subsection 
(2) is new. It is intended to make it clear that this 
section does not in any way affect any liability which 
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may arise apart from the instrument itself. The 
drawee who fails to accept may be liable to the 
drawer or to the holder for breach of the terms of a 
letter of credit or any other agreement by which he 
is obligated to accept. He may be liable in tort or 
upon any other basis because of his representation 
that he has accepted, or that he intends to accept. 
The section leaves unaffected any liability of any 
kind apart from the instrument.’’ (Emphasis sup- 
plied.) 

Neb. U.C.C. § 1-103 (Reissue 1980) provides: ‘‘Un- 
less displaced by the particular provisions of this 
act, the principles of law and equity, including the 
law merchant and the law relative to capacity to 
contract, principle [sic] and agent, estoppel, fraud, 
misrepresentation, duress, coercion, mistake, bank- 
ruptey, or other validating or invalidating cause 
shall supplement its provisions.’’ (Emphasis sup- 
plied.) , 

In Valentine Production Credit Assn. v. Spencer 
Foods, Inc., 196 Neb. 119, 241 N.W.2d 541 (1976), we 
held that where the pleadings and record present 
material questions such as payment, estoppel, 
fraud, and delay, all as contemplated by § 1-103, 
summary judgment is not available. Also, in North 
Valley Bank v. National Bank of Austin, 437 F. Supp. 
70 (N.D. Ill. 1977), the court found that the plaintiff 
had stated a cause of action where a letter of credit 
had been issued to the plaintiff, which letter re- 
quired presentment by a date certain. The plaintiff 
did make demand for payment pursuant to the letter 
of credit prior to the expiration date, and plaintiff 
telephoned defendant to determine if plaintiff’s de- 
mand had been received and whether or not the 
draft was in order. Plaintiff stated that defendant 
advised plaintiff that the correspondence had been 
received from the plaintiff and that the draft was not 
technically correct, but that the defendant would 
honor it. The court held that § 1-103 of the U.C.C. 
does make the principles of waiver and estoppel ap- 
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plicable to transactions falling under the U.C.C. 
Section 1-103 of the [linois Uniform Commercial 
Code is identical to § 1-103 of the Nebraska Uniform 
Commercial Code. 

The petition clearly states a cause of action which, 
if proved to the satisfaction of a trier of fact, would 
entitle the appellant to relief. 

A review of the record reveals that there are 
numerous disputed questions of fact. Both in its 
pleadings and by the testimony of its witnesses, Fre- _ 
mont National denies almost every material allega- 
tion contained in Bigger’s petition. 

Since we conclude that a summary judgment 
should not have been granted, we need not decide 
whether the pleadings in this case were sufficiently 
broad to encompass the issue of whether or not Fre- 
mont National complied with its midnight deadline 
as provided in Neb. U.C.C. § 4-302 (Reissue 1980). 
Suffice it to say, if there are any deficiencies that 
should be corrected or any other issues which should 
be explored on a retrial, there will be an opportunity 
to do so by appropriate amendment to the pleadings. 

REVERSED AND REMANDED, 

Bos.auGu, J., dissenting. 

To the extent that the opinion of the court implies 
that the plaintiff may recover against the bank on a 
theory of contract or promissory estoppel based 
upon a conversation with an unidentified female em- 
ployee in the bookkeeping department of the bank, I 
respectfully dissent. 

“The usual assistants in a bank—tellers, book- 
keepers, and others—act under special or express 
authority, and their acts bind their bank only when 
they are within the line of authority.” 9 C.J.S. 
Banks and Banking § 211 at 461 (1938). There is no 
allegation of special or express authority in the peti- 
tion, and no facts are alleged which would permit a 
finding of presumed authority to bind the bank. 

I do not agree that the petition filed in this case 
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would entitle the plaintiff to relief. 
HastTincs, J., joins in this dissent. 


Loris NIESEN, WIDOW OF DONALD J. NIESEN, DECEASED, 
APPELLEE, V. LOGAN CouNTY Co-op OL ASSOCIATION ET 
AL., APPELLANTS. 

340 N.W.2d 146 


Filed November 10, 1983. No. 82-651. 


1. Workmen’s Compensation: Evidence. To recover compensation 
the evidence must show that the employee died as a result of an ac- 
cident arising out of and in the course of his employment. 

2. Workmen’s Compensation: Proof. The burden of proof is on one 
asserting death from other than natural causes to establish such 
fact by a preponderance of the evidence. 

3. : . When an employee dies suddenly and mysteri- 
ously while engaged in his work, the burden of proof that his death 
resulted from an accident arising out of the employment rests upon 
the claimant for compensation, and such proof must amount to 
something more than a mere guess. 

4. Workmen’s Compensation: Evidence. Where the testimony gives 
rise to conflicting inferences of equal degree of probability such 
that a choice between them is a matter of conjecture, a workmen’s 
compensation award cannot be sustained. f 

5. Expert Witnesses. The value of the opinion of an expert witness is 
dependent on, and no stronger than, the facts on which it is predi- 
cated. Such an opinion has no probative force if the assumptions 
upon which it is based are shown not to be true. 

An expert witness should not be allowed to express an 
opinion on an inadequate basis so that it amounts to a mere guess 
or conjecture. 

7. Workmen’s Compensation: Appeal and Error. Findings of fact 
made by the compensation court will not be set aside on appeal 
unless clearly wrong. However, where there is not sufficient com- 
petent evidence in the record to warrant the making of the award, 
or the findings of fact do not support the award, this court must 
modify, reverse, or set aside the award. 


Appeal from the Nebraska Workmen’s Compensa- 
tion Court. Reversed and remanded with directions. 


Stephen Kay of Kay & Kay, for appellants. 
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Paul D. Merritt, Jr., and William P. Mueller of 
McGinley, Lane, Mueller, O’Donnell & Merritt, for 
appellee. 


KrivosHa, C.J., BostauGH, WHITE, HASTINGS, 
CAPORALE, and GRANT, JJ., and COLWELL, D.J., Re- 
tired. 


BOSLAUGH, J. 

This is a proceeding under the Nebraska Work- 
men’s Compensation Act arising out of the death of 
Donald J. Niesen, an employee of the Logan County 
Co-op Oil Association. The plaintiff, who is the 
widow of the deceased employee, recovered an 
award following the hearing before a single judge of 
the compensation court and, on rehearing, before a 
three-judge panel. The defendants have appealed. 

The record shows that on September 8, 1979, the 
deceased was working in one of the service bays of 
the station. Niesen and a fellow employee had re- 
paired a tire which had been removed from a pickup 
truck. The wheel on which the tire was to be 
mounted had a two-piece rim. The tire had been 
placed on the wheel and the separate rim installed 
on the wheel so that the tire was ready to be in- 
flated. The manager of the co-op, Lauren Blincow, 
told Niesen to put the tire into the tire cage and in- 
flate it. As Blincow left the service bay area, he 
saw Niesen reach for the airhose. Blincow then 
went to his office to open some mail. 

Vernon J. Brosius, a customer of the station, en- 
tered the service bay area several minutes later. 
He saw Niesen lying on his back on the floor near 
the tire cage. According to Brosius, Niesen’s fore- 
head was bleeding from a small laceration, but his 
color appeared to be normal. Brosius went to the of- 
fice and notified Blincow that Niesen was lying on 
his back on the floor in the service area. Blincow 
ran out to the bay area and found Niesen uncon- 
scious, but doing some ‘‘strained type moving.”’ 
Blincow testified that Niesen was breathing at that 
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time but seemed to be straining for breath. Niesen’s 
color was ‘‘bluish,’’ and his face was bloated or 
puffy. Brosius summoned an ambulance, which ar- 
rived within about 15 minutes. 

Blincow tipped Niesen’s head back so that Nie- 
sen’s air passages would be loosened, and began to 
apply pressure to Niesen’s chest. Niesen groaned 
loudly three or four times. Brosius simultaneously 
gave Niesen mouth-to-mouth resuscitation. Brosius 
and Blincow then exchanged tasks. Blincow testi- 
fied that as he blew air into Niesen’s mouth, he 
could see Niesen’s chest inflate. Niesen did not 
commence breathing on his own. 

Niesen was taken by ambulance to a hospital at 
North Platte, Nebraska. When the ambulance per- 
sonnel arrived, they continued the chest massage 
begun by Blincow and Brosius. During the trip to 
North Platte, they administered oxygen. In the 
emergency room Niesen received cardiopulmonary 
resuscitation (CPR). All attempts at resuscitation 
failed and Niesen was pronounced dead. 

Blincow testified that in order to assist Niesen he 
had to kick some tools away from where Niesen was 
lying. Blincow stated that he noticed that Niesen’s 
glasses were on the floor and had been broken at the 
right bow. Blincow also testified Niesen had a 
laceration about ‘‘three-quarters of an inch to an 
inch long’ over his right eye, which was oozing 
blood. Blincow stated that Niesen did not have the 
cut or the broken glasses when he came to work that 
morning. 

The tire which was in the cage had been inflated to 
an air pressure of 65 pounds and was perfectly 
seated on the rim. Later that afternoon, the wheel 
and tire were installed on the truck and the air pres- 
sure was reduced to 60 pounds. 

In order for the plaintiff to recover compensation, 
the evidence must show that Niesen died as a result 
of an accident arising out of and in the course of his 
employment. It is undisputed that the deceased was 
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in the course of his employment when he died. The 
defendants contend that the evidence does not show 
that Niesen died as a result of an accident arising 
out of his employment. The burden of proof is on 
one asserting death from other than natural causes 
to establish such fact by a preponderance of the evi- 
dence. Marasco v. Fitzpatrick, 173 Neb. 272, 113 
N.W.2d 112 (1962). 

Findings of fact made by the compensation court 
will not be set aside on appeal unless clearly wrong. 
However, where there is not sufficient competent 
evidence in the record to warrant the making of the 
award, or the findings of fact do not support the 
award, this court must modify, reverse, or set aside 
the award. Neb. Rev. Stat. § 48-185 (Reissue 1978); 
Husted v. Peter Kiewit &d Sons Constr. Co., 210 Neb. 
109, 3138 N.W.2d 248 (1981). 

The present case involves an inaqpiatnad death 
which occurred while the employee was at work. 
When an employee dies suddenly and mysteriously 
while engaged in his work, the burden of proof that 
his death resulted from an accident arising out of 
the employment rests upon the claimant for com- 
pensation, and such proof must amount to something 
more than a mere guess. Shamp v. Landy Clark 
Co., 134 Neb. 78, 277 N.W. 802 (1938), quoting Mullen 
v. City of Hastings, 125 Neb. 172, 249 N.W. 560 (1933). 
See, also, Mook v. City of Lincoln, 143 Neb. 254, 9 
N.W.2d 184 (1943); Marasco v. Fitzpatrick, supra. 

Where the testimony gives rise to conflicting infer- 
ences of equal degree of probability such that a 
choice between them is a matter of conjecture, a 
workmen’s compensation award cannot be sus- 
tained. Scott v. Young Men’s Christian Assn., 195 
Neb. 746, 240 N.W.2d 587 (1976); Pocevicius v. 
Armour & Co., 185 Neb. 668, 178 N.W.2d 265 (1970); 
Husted v. Peter Kiewit & Sons Constr. Co., supra. 

The evidence strongly suggests that Niesen was 
dead at the time he was removed from the station to 
be taken to North Platte. The ambulance attend- 
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ants who administered CPR at the station and oxy- 
gen during the trip to North Platte testified that they . 
did not observe Niesen to breathe and could obtain 
no pulse. It is undisputed that he was dead on ar- 
rival at the hospital in North Platte. No autopsy 
was conducted on Niesen’s body. 

Niesen was attended by Dr. Cleve Hartman at the 
emergency room in the hospital at North Platte. 
Dr. Dwight Larson, who had been Niesen’s physician 
for a number of years, was called into the emer- 
gency room but did not examine or treat Niesen be- 
cause Dr. Hartman was already attempting to re- 
suscitate Niesen. Dr. Hartman had seen Niesen as 
a patient several] times in the year before Niesen’s 
death. Dr. Hartman stated that Niesen smoked a 
pack of cigarettes a day, and an examination by Dr. | 
Hartman in 1978 revealed that Niesen had emphy- 
sema. Dr. Hartman had never conducted an EKG 
or treadmill test on Niesen. Dr. Hartman stated 
that upon arrival at the hospital Niesen was very 
cyanotic and had the small laceration on his face. 
Dr. Hartman testified over objection that, in his 
opinion, death was caused when Niesen injured his 
head and became unconscious. His tongue then fell 
back and obstructed his airway, leading to death 
from lack of oxygen. In his deposition, offered by 
the plaintiff, Dr. Hartman admitted that his opinion 
was speculative. 

Dr. Larson testified from his records that although 
Niesen’s mother was a diabetic and his father had 
died at age 76 from heart trouble, Niesen did not ex- 
hibit symptoms of diabetes or heart disease while 
under Dr. Larson’s care. 

Dr. Larson further testified that when Niesen ar- 
rived at the hospital, his color was darkly cyanotic. 
Niesen had a ‘‘small, one-inch laceration’’ over his 
right eye, and the area around the laceration was 
puffy and swollen. X-rays of Niesen’s skull revealed 
no bone fracture or the presence of a foreign body. 
Dr. Larson testified over objection that, in his opin- 
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ion, Niesen died of an accidental injury to the head. 
Dr. Larson, who prepared the certificate of death 
which listed the immediate cause of death as res- 
piratory failure as a result of upper airway obstruc- 
tion by the tongue due to a cerebral concussion, did 
not examine Niesen in the emergency room. 

Dr. Robert Sidner, an internist, testified as an ex- 
pert witness for the defense. In response to a hypo- 
thetical question he stated that he did not believe 
that death was caused by an upper respiratory ob- 
struction. Dr. Sidner, based upon the facts set forth 
in the hypothetical question, ruled out upper respira- 
tory obstruction as a cause, for three reasons. 
First, Niesen was initially observed by Blincow to be 
breathing. Secondly, it would have been impossible 
for Niesen to groan if his airway was obstructed, the 
passage of air over the vocal cords being necessary 
to make such sounds. Lastly, Dr. Sidner stated that 
Niesen’s chest would not have inflated if his airway 
was blocked. Dr. Sidner felt that the death was 
caused by ventricular fibrillation. This condition 
causes an immediate loss of consciousness and 
death within 3 to 5 minutes if not immediately 
treated. Dr. Sidner stated that coronary artery di- 
sease is usually responsible for such an attack, but 
in 30 percent of the cases no coronary artery disease 
is found in post mortem examination. He felt that 
Niesen exhibited several ‘‘risk factors’’ predisposing 
Niesen to such an attack. 

The mortician who prepared Niesen’s body for 
burial testified that Niesen’s body did not present 
the difficulty often present in embalming coronary 
victims. The mortician stated that it is often neces- 
sary to wash out a great number of clots from the 
vascular system of a coronary victim in order to in- 
ject embalming fluid. 

Richard Large, an accident reconstruction engi- 
neer called as a witness by the plaintiff, testified 
that a head injury could have been caused by strik- 
ing an inflated tire with a hammer. The rebound 
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would cause the injury. He testified that in this case 
it would be reasonable to assume that the injury oc- 
curred in this manner. Two hammers are shown in 
photographs taken of the bay area on September 10, 
1979, 2 days after the accident. 

Although it is customary to use a hammer to seat 
the rim on the wheel preparatory to inflating the 
tire, there was no testimony that hitting the tire with 
a hammer is customary when inflating a tire. In 
fact, Blincow testified that to do so is dangerous, 
that it is not a customary procedure, and that the 
employees were instructed not to strike inflated 
tires with a hammer. 

The plaintiff’s theory of the case is that the com- 
pensation court could find that Niesen died as a re- 
sult of respiratory failure following an injury to his 
head. The problem lies in the fact there is no evi- 
dence to show what caused the injury to his head, 
and there was no sufficient foundation for the medi- 
cal opinions that Niesen died from an obstruction of 
the airway. 

The value of the opinion of an expert witness is de- 
pendent on, and no stronger than, the facts on which 
it is predicated. Such an opinion has no probative 
force if the assumptions upon which it is based are 
shown not to be true. Clearwater Corp. v. City of 
Lincoln, 202 Neb. 796, 277 N.W.2d 236 (1979); State v. 
Johnson, ante p. 391, 338 N.W.2d 769 (1983). An 
expert witness should not be allowed to express an 
opinion on an inadequate basis so that it amounts to 
a mere guess or conjecture. 

No one saw the ‘‘accident,’’ if one occurred, and 
there is no direct evidence as to how it may have 
happened. There is no evidence that Niesen was 
using a hammer while inflating the tire, and no evi- 
dence that it was customary to hit an inflated tire 
with a hammer. In fact, it is considered dangerous 
to do so. Although tools were found around the 
body, and hammers were present in photographs 
taken 2 days later, this does not give rise to an infer- 
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ence that, in the few minutes of Blincow’s absence, 
Niesen inflated the tire, picked up a hammer and hit 
the tire, and was injured by the rebound. So far as 
the cross-peen hammer used by Large in his recon- 
struction demonstration is concerned, the evidence 
is that the particular hammer was not at the station 
on the day that Niesen died. The fact that the in- 
flated tire was perfectly seated on the rim gives rise 
to an inference that there was no need, however dan- 
gerous, to use a hammer. 

Two conflicting medical opinions as to cause of 
death were given: one that it was caused by a head 
injury which resulted in an airway obstruction; the 
other, that it was caused by ventricular fibrillation. 
Neither opinion was supported by facts making one 
a more likely cause than the other. Moreover, the 
opinion advanced by Dr. Hartman and Dr. Larson 
was not supported by the uncontradicted evidence as 
to what happened at the station. That evidence di- 
rectly contradicts the conclusion of these physicians. 

The evidence is undisputed that Niesen was 
breathing when Blincow arrived at the scene. We 
further note that Blincow cleared Niesen’s air pas- 
sages and heard Niesen groan several times. While 
administering artificial respiration, Blincow saw 
Niesen’s chest inflate. This evidence indicates that 
Niesen’s airway was not blocked. Moreover, we 
note that the time interval between the time Niesen 
was last seen in the bay area and the time when he 
was found and aid was administered was very short, 
such that it is extremely doubtful he could have 
suffocated from an obstruction of the airway. We 
note also that Niesen was given oxygen by the ambu- 
lance attendants. 

The plaintiff argues that this case is similar to 
Scott v. Young Men’s Christian Assn., 195 Neb. 746, 
240 N.W.2d 587 (1976), in which an award of benefits 
was affirmed. In that case the compensation court 
concluded that death was caused by accidental 
drowning rather than by a heart attack which 
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caused the decedent to fall into a pool. Scott differs 
from the present case in that there was considerable 
evidence to suggest that Scott accidentally fell into 
the pool. In the present case there is no evidence to 
suggest that Niesen was using a hammer and was 
accidentally hit by a rebound. 

The present case is factually similar to Marasco v. 
Fitzpatrick, 173. Neb. 272, 118 N.W.2d 112 (1962). In 
that case an electrician who had been installing a 
new electrical service was found unconscious, with a 
bloody nose. An autopsy. was inconclusive as to the 
cause of death. The claimant sought benefits, argu- 
ing that the decedent was electrocuted when he used 
a screwdriver to remove a plug from an energized 
drill. We said: ‘‘There is no evidence in this record 
that the decedent even had a screwdriver with him 
in the basement. The testimony of Washka [coem- | 
ployee of decedent] is that his personal tools were 
outside. 

‘. . The plaintiff’s theory in effect requires a 
finding, without a scintilla of evidence, that the drill 
was connected and that the decedent, an electrician, 
did one or more acts which no reasonably prudent 
electrician would do while a drill was energized.”’ 
Id. at 280, 113 N.W.2d at 117. 

We conclude that the evidence upon which the 
award was based was speculative and insufficient to 
sustain a finding that the deceased died as the result 
of an accident arising out of his employment. 

The judgment is reversed and the cause remanded 
with directions to dismiss the petition. 

REVERSED AND REMANDED WITH DIRECTIONS. 

Krivosna, C.J., dissenting. 

I must respectfully dissent in the instant case. It 
appears to me that this case presents purely a ques- 
tion of fact which the three-judge workmen’s com- 
pensation panel resolved in favor of the appellee. 
The majority has determined to reject the appellee’s 
experts on the basis that the conclusions reached by 
Dr. Larson have no basis. In fact, the court substi- 
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tutes its own ‘‘expert testimony’’ for that of the ap- 
pellee’s experts when it concludes that because 
Niesen’s chest was seen to inflate when Blincow ad- 
ministered artificial respiration, this indicates that 
the airway was not blocked, such as to have caused 
Niesen’s death. That may be the case, but there is 
no evidence in this record to support that fact. We 
should not be substituting our expertise for that of 
the experts called by the parties. 

I would have concluded that, this being a fact 
question resolved in favor of the appellee, it should 
be affirmed. 

I am authorized to state that White, J., joins in this 
dissent. 


BANK OF VALLEY, A CORPORATION, APPELLEE, V. 
WILMER H. MATTSON, APPELLANT. 
339 N.W.2d 923 


Filed November 10, 1983. No. 82-673. 


1. Directed Verdict. A motion for directed verdict is to be treated as 
an admission of the truth of all competent evidence submitted on 
behalf of the party against whom the motion is directed. Such 
party is entitled to have every controverted fact resolved in his 
favor and to have the benefit of every inference which can rea- 
sonably be deduced from the evidence. 

2. Fraud. The material elements of a fraudulent misrepresentation 
are that a representation was made as a statement of fact, which 
was untrue and known to be untrue by the party making it, or else 
was made recklessly; that the representation was made with the 
intent to deceive and for the purpose of inducing the other party to 
act upon it; and that such party did, in fact, rely upon the misrep- 
resentation and was induced thereby to act to his injury or damage. 

One is justified in relying upon a representation made to 

him as a positive statement of fact, where an investigation would 

be required to discover its falsity. 


Appeal from the District Court for Douglas County: 
KEITH Howarp, Judge. Reversed and remanded for 
a new trial. 
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David J. Lanphier of McGill, Koley; Parsonage & 
Lanphier, P.C., for appellant. 


Richard J. Butler of Ginsburg, Rosenberg, Gins- 
burg, Cathcart, Curry & Gordon, for appellee. 


BosLAUGH, CAPORALE, SHANAHAN, and GRANT, JJ., 
and CoLWELL, D.J., Retired. 


CAPORALE, J. 

The Bank of Valley, plaintiff below and appellee in 
this court, sued Wilmer H. Mattson, defendant- 
appellant, on a promissory note issued to it by Matt- 
son. Mattson counterclaimed, praying, inter alia, 
that his note be reformed such that it be between the 
bank and its former president, Peter Heintzelman. 
Mattson appeals from the order of the trial court 
which, at the close of defendant’s evidence, directed 
a verdict against him on the bank’s petition and dis- 
missed his counterclaim. We reverse and remand 
for a new trial. . 

Mattson’s single assignment of error is that the 
trial court improvidently directed a verdict for the 
bank. 

The trial court’s actions must be tested in accord- 
ance with the rule that a motion for directed verdict 
is to be treated as an admission of the truth of all 
competent evidence submitted on behalf of the party 
against whom the motion is directed. Such party is 
entitled to have every controverted fact resolved in 
his favor and to have the benefit of every inference 
which can reasonably be deduced from the evidence. 
In re Estate of Thompson, 214 Neb. 899, 336 N.W.2d 
590 (1983). 

As presented by the defendant’s evidence, the 
facts are that in the early part of January 1977 
Heintzelman approached Duane Shunk, a Valley 
businessman and longtime customer of the bank, 
and asked if Shunk could help Heintzelman raise 
money. Heintzelman told Shunk he needed $75,000 
to clear up his personal financial problems and that 
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he could repay the loan as soon as he received his 
share of his deceased mother’s estate. He repre- 
sented to Shunk that he was to receive a share of the 
proceeds of the sale of some farmland which was an 
asset of the estate. Shunk then approached Don 
Rogert, another Valley businessman, and Mattson, a 
onetime Valley businessman, and told them of 
Heintzelman’s difficulty. E’ventually, the three of 
them agreed to help by lending Heintzelman $25,000 
each. 

On February 22, 1977, Rogert and Shunk went to 
the bank and executed promissory notes in its favor. 
Shunk executed a $25,000 note, and Rogert, in his ca- 
pacity as an officer of Lake Aero, Inc., executed a 
$50,000 note. They then gave Heintzelman a $25,000 
and a $50,000 check, respectively. In return, Heint- 
zelman executed his personal promissory notes to 
Rogert and Shunk. 

The next day, Mattson, who had been out of town 
on the 22d, went to the bank, signed a $25,000 note in 
its favor, gave Heintzelman a $25,000 check with the 
payee designation blank, and received Heintzel- 
man’s note for $25,000. Although the payee designa- 
tion on the check was left blank, the funds were in- 
tended to be disbursed to Rogert or Lake Aero, Inc.., 
in order to reduce Rogert’s $50,000 debt to $25,000 
and thereby leave Shunk, Rogert, and Mattson each 
in the position of being owed $25,000 by Heintzelman 
and each owing $25,000 to the bank. 

At the time Heintzelman approached Shunk he 
was indebted in the amount of nearly $350,000. He 
had, as coexecutor of his mother’s estate, mort- 
gaged farmland held by the estate to secure loans to 
the estate. He had also loaned money to the estate 
in his role as bank president and borrowed it in his 
role as coexecutor. These loans were in excess of 
the bank’s legal lending limit, and Heintzelman was 
under pressure from the bank to reduce that in- 
debtedness. Proceeds from these loans to the estate 
were transferred to Heintzelman’s personal account 
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and were then used for his personal affairs, in par- | 
ticular to cover margin calls resulting from heavy 
losses in the commodities market. 

On February 23, 1977, after the funds of Shunk, 
Rogert, and Mattson had been received, Heintzel- 
man transferred approximately $74,000 to the bank 
in order to reduce the estate’s indebtedness to 
$38,000, well within the bank’s legal lending limit. 
On February 25, 1977, after a meeting with Bob 
Pease, then vice president of the bank, Kermit Wag- 
ner, who was heavily involved in managing the 
bank’s affairs, asked for and received Heintzelman’s 
resignation. 

On March 18, 1977, a meeting was held among 
Pease, who eventually replaced Heintzelman as 
president of the bank, and the three debtors of the 
bank, Shunk, Rogert, and Mattson. At that meeting 
the three debtors were requested to sign a statement 
absolving the bank of any liability. They refused. 
At this meeting Mattson, feeling bound to Rogert, in- 
structed that his $25,000 check be completed to re- 
flect Lake Aero, Inc., as payee. 

No payment from Heintzelman has been received 
by Mattson on Heintzelman’s $25,000 note to him. 

The relevant provision of the Uniform Commer- 
cial Code governing recovery in a suit based upon a 
promissory note is Neb. U.C.C. § 3-307 (Reissue 
1980), which provides in pertinent part: ‘‘(2) When 
signatures are admitted or established, production 
of the instrument entitles a holder to recover on it 
unless the defendant establishes a defense. 

‘(3) After it is shown that a defense exists a per- 
son claiming the rights of a holder in due course has 
the burden of establishing that he or some person 
under whom he claims is in all respects a holder in 
due course.”’ 

It is clear from the record that the bank produced 
Mattson’s note and that the genuineness of Mattson’s 
signature is not at issue. It is similarly clear that 
the bank is a ‘“‘holder’’ as that term is defined by 
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Neb. U.C.C. § 1-201(20) (Reissue 1980). A ‘‘holder’’ 
is one ‘‘who is in possession of... aninstrument... 
issued or indorsed to him or to his order or to bearer 
or in blank.’’ Once the bank has produced the note 
and established that it is a holder, it is entitled, 
under § 3-307(2), to recover unless Mattson estab- 
lishes a defense. If Mattson establishes a defense, 
then the bank, in order to prevent the success of 
such defense, has the burden, under § 3-307(3), of es- 
tablishing that it is a ‘‘holder in due course.”’ 

Neb. U.C.C. § 3-302 (Reissue 1980) defines.a holder 
in due course as a holder who takes the instrument 
for value, in good faith, and without notice that it is 
overdue or has been dishonored or of any defense 
against or claim to it on the part of any person. 

Neb. U.C.C. § 3-305 (Reissue 1980) provides that a 
‘holder in due course .. . takes the instrument free 
from . . . all defenses of any party to the instrument 
with whom the holder has not dealt... .”’ 

In Bank of Valley v. Shunk, ante p. 25, 337 N.W.2d 
118 (1983), a case arising from the same transactions 
involved herein, this court held that any fraud by the 
bank’s president, Heintzelman, is attributable to the 
bank. Therefore, assuming, but not deciding, that 
the bank is a holder in due course, it nonetheless 
takes Mattson’s note subject to any defenses Matt- 
son may have. This is so because, having ratified 
the actions of its president, the bank is deemed to 
have dealt with Mattson. The only question left for 
our review, therefore, is whether Mattson presented 
enough evidence, if believed, to establish a defense 
under § 3-307(2). 

The material elements of a fraudulent misrepre- 
sentation are that a representation was made as a 
statement of fact, which was untrue and known to be 
untrue by the party making it, or else was made 
recklessly; that the representation was made with 
the intent to deceive and for the purpose of inducing 
the other party to act upon it; and that such party 
did, in fact, rely upon the misrepresentation and 
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was induced thereby to act to his injury or damage. 
Flakus v. Schug, 213 Neb. 491, 329 N.W.2d 859 (1983); 
Gitschel v. Sauer, 212 Neb. 454, 323 N.W.2d 93 (1982). 

Sections 531, 533, and 551 of the Restatement (Sec- 
ond) of Torts (1977) are helpful in the analysis of the 
situation presented by this case. Section 531 pro- 
vides at 66: ‘‘One who makes a fraudulent misrep- 
resentation is subject to liability to the persons or 
class of persons whom he intends or has reason to 
expect to act or to refrain from action in reliance 
upon the misrepresentation, for pecuniary loss suf- 
fered by them through their justifiable reliance in 
the type of transaction in which he intends or has 
reason to expect their conduct to be influenced.”’ 

Section 533 provides at 72-73: ‘‘The maker of a 
fraudulent misrepresentation is subject to liability 
for pecuniary loss to another who acts in justifiable 
reliance upon it if the misrepresentation, although 
not made directly to the other, is made to a third 
person and the maker intends or has reason to 
expect that its terms will be repeated or its ‘sub- 
stance communicated to the other, and that it will 
influence his conduct in the transaction or type -of 
transaction involved.”’ 

Section 551 provides at 119: ‘‘(1) One who fails to 
disclose to another a fact that he knows may justi- 
fiably induce the other to act or refrain from acting 
in a business transaction is subject to the same lia- 
bility to the other as though he had represented the 
nonexistence of the matter that he has failed to dis- 
close, if, but only if, he is under a duty to the other to 
exercise reasonable care to disclose the matter in 
question. 

‘“(2) One party to a business transaction is under 
a duty to exercise reasonable care to disclose to the 
other before the transaction is consummated, 

‘‘(a) matters known to him that the other is en- 
titled to know because of a fiduciary or other similar 
relation of trust and confidence between them; and 

‘‘(b) matters known to him that he knows to be 
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necessary to prevent his partial or ambiguous state- 
ment of the facts from being misleading; and. 

“(c) subsequently acquired information that he 
knows will make untrue or misleading a previous 
representation that when made was true or believed 
to be so; and 

‘‘(d) the falsity of a representation not made with 
the expectation that it would be acted upon, if he 
subsequently learns that the other is about to act in 
reliance upon it in a transaction with him; and 

‘‘(e) facts basic to the transaction, if he knows 
that the other is about to enter into it under a mis- 
take as to them, and that the other, because of the 
relationship between them, the customs of the trade 
or other objective circumstances, would reasonably 
expect a disclosure of those facts.”’ 

The jury could well find from Mattson’s evidence 
that the bank’s president, Heintzelman, perpetrated 
a fraud upon Mattson. Heintzelman represented 
that $75,000 would clear up his financial condition, 
when he was in fact $350,000 in debt. He repre- 
sented that the estate of his mother would be settled 
and include the proceeds of the sale of’ farmland, 
which was in fact already subject to a mortgage to 
the bank. While Heintzelman denied making these 
representations, evidence that he did make them 
was presented. As such, a question of fact was cre- 
ated for the jury to resolve. 

The bank argues that even if there were fraudu- 
lent misrepresentations involved, Mattson’s reliance 
upon them was not justified. It contends that Matt- 
son had a duty to investigate. This duty has been 
defined as one of ordinary prudence. Erftmier v. 
Eickhoff, 210 Neb. 726, 316 N.W.2d 754 (1982); De- 
partment of Banking v. Keeley, 182 Neb. 645, 156 
N.W.2d 803 (1968). Contrary to the bank’s argu- 
ment, this court has stated that one is justified in 
relying upon a representation made to him as a posi- 
tive statement of fact, where an investigation would 
be required to discover its falsity. Fricke v. Hart, 
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206 Neb. 590, 294 N.W.2d 737 (1980); English v. Bruin 
Engineering, Inc., 201 Neb. 791, 272 N.W.2d 753 
(1978). Such investigation would have been re- 
quired here; thus, Mattson was entitled to rely upon 
the representations made to him by Heintzelman 
through Shunk. 

The bank also argues that Mattson will suffer no 
damage until Heintzelman fails to repay the note 
Heintzelman issued to Mattson and that any claim of 
injury is speculative, since Mattson has not at- 
tempted to collect the $25,000 from Heintzelman. 

The plain fact of the matter is that if fraud was 
perpetrated on Mattson and but for the fraud he 
would not have entered into the transaction, he 
would not be in the position of owing $25,000 to the 
bank. This injury is not speculative, but very real. 
If Mattson prevails in his attempt to avoid liability 
to the bank, then the consideration for the note from 
Heintzelman to him has failed, and Mattson’s future 
attempts to collect on that note could be met by a 
failure of consideration defense. See Buffalo. County 
v. Richards, 212 Neb. 826, 326 N.W.2d 179 (1982). 

When one considers the facts in a light most 
favorable to Mattson, it is clear that questions of 
fact were created, and if the jury believed Mattson’s 
version, he was entitled to prevail on his defense. 
As such, the trial court’s direction of a verdict in the 
bank’s favor was erroneous and must be reversed. 
The cause is remanded for a new trial. 

We next comment on a procedural matter. Fol- 
lowing oral argument, counsel for Mattson at- 
tempted to augment his presentation by a letter di- 
rected to the members of this court. As correctly 
observed by counsel for the bank, our rules do not 
provide for such a procedure, and it is hereby dis- 
approved. Accordingly, the letter of Mattson’s 
counsel is quashed. 

REVERSED AND REMANDED FOR A NEW TRIAL. 
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FRANK T. NERUD, APPELLEE, V. HAYBUSTER 
MANUFACTURING, INC., APPELLANT, AND 
BRIDGEPORT E:QUIPMENT Co., APPELLEE. 

FRANK T. NERUD, APPELLEE, Vv. HAYBUSTER 

MANUFACTURING, INC., AND 

BRIDGEPORT E}QUIPMENT Co., APPELLANTS. 

340 N.W.2d 369 


Filed November 10, 1983. Nos. 82-716, 82-717. 


Appeal and Error. Errors assigned but not argued will generally 
not be considered on appeal. 

This court will not consider generalized and vague asser- 
tions of error which do not advise as to the issues submitted for de- 
cision. 

Judgments: Appeal and Error. Findings of a court in a law ac- 
tion in which a jury has been waived have the effect of a jury ver- 
dict and will not be disturbed on appeal unless clearly wrong. In 
such a circumstance it is not within our province to resolve con- 
flicts in or to weigh the evidence; if there is a conflict in the evi- 
dence, this court will review the judgment rendered and will pre- 
sume that controverted facts were decided in favor of the suc- 
cessful party. 

: . A proper judgment will not be reversed even if the 
trial court did not give the right reason for its rendition; a trial 
court’s judgment is to be affirmed if the evidence sustains any 
theory of recovery pled by the plaintiff, irrespective of which 
theory the trial court relied upon. : 

Products Liability: Negligence. In an action for negligent manu- 
facture an inference of negligence arises from proof that a defect 
existed at the time of manufacture. . 

The plaintiff in a negligence case must, in order to 
prove that a particular product is defective in its design, show both 
that the product presented an unreasonable risk of danger and that 
the manufacturer failed to exercise réasonable care in adopting its 
design. 

Products Liability: Words and Phrases. A product is ‘‘unreason- 
ably dangerous’’ when it has a propensity for causing physical 
harm beyond that which would be contemplated by the ordinary 
user or consumer who purchases it, with the ordinary knowledge 
common to the foreseeable class of users as to its characteristics. 
Products Liability: Strict Liability. In a strict liability in tort 
case, the plaintiff, in order to prove that a particular product is de- 
fective in its design, must show that there was some practicable 
way in which the product could have been made safer. 

Contracts: Warranty. A warranty that goods shall be merchant- 
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able is implied in a contract for their sale if the seller is a mer- 
chant with respect to goods of that kind. 


Appeal from the District Court for Morrill County: 
ROBERT R. Moran, Judge. Case No. 82-716 reversed 
and remanded for dismissal. Case No. 82-717 af- 
firmed in part, and in part reversed and remanded 
for dismissal. 


John W. Ballew, Jr., of Raymond, Olsen, Ediger & 
Ballew, P.C., for appellant Haybuster Manufactur- 
ing, Inc. 


Wright, Simmons & Selzer, for appellant Bridge- 
port Equipment Co. 


James W. Ellison of Holtorf, Kovarik, Nuttleman, 
Ellison, Mathis & Javoronok, P.C., for appellee. 


WHITE and CAPORALE, JJ., and BRODKEY, J., 
Retired, and Buus, D.J., and COLWELL, D.J., Retired. 


CAPORALE, J. 

These consolidated appeals arise from combined 
bench trials of suits resulting from the destruction 
by self-generated fires of two haystacking machines. 
In the first case the trial court entered judgment in 
favor of the. plaintiff purchaser, Frank T. Nerud, 
against the defendant manufacturer Haybuster 
Manufacturing, Inc., and in favor of the other de- 
fendant, the seller Bridgeport Equipment Co., on its 
cross-claim against Haybuster. In the second case 
the trial court entered judgment in favor of Nerud 
against both Haybuster and Bridgeport and in favor 
of Bridgeport on its cross-claim against Haybuster. 
For the reasons hereinafter discussed we reverse 
and remand and direct dismissal of the first case, 
and in the second case we reverse the judgment for 
Nerud against Haybuster and remand and direct dis- 
missal of the action as between the two of them, but 
affirm the judgment for Nerud against Bridgeport. 
No appeal was taken by Haybuster of the judgment 
against it in favor of Bridgeport. 
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Nerud, a Morrill County farmer, purchased a 
“Stack-Eze’’ model 1800B haystacking machine, 
manufactured by Haybuster, from Bridgeport in No- 
vember of 1976. The machine was designed to be 
towed behind a tractor, collect previously cut plant- 
ings, and compact them into 5- to 6-ton haystacks. 

On September 6, 1979, while Nerud was using the 
stacker, a fire broke out near the top of the ma- 
chine’s conveyor. Nerud was unable to douse the 
fire and the machine was destroyed. On the morn- 
ing of September 8, 1979, Nerud took delivery of an 
identical model ‘‘Stack-Eze’’ from Bridgeport. This 
machine had been used previously to gather about 40 
stacks and was therefore sold to Nerud as a demon- 
strator. Nerud immediately put that machine to its 
intended use, and by the afternoon of the same day 
of delivery it too was consumed by fire. 

On September 11, 1981, Nerud brought two law- 
suits against Haybuster and Bridgeport. In each pe- 
tition Nerud alleges breach of express and implied 
warranties, negligent design, construction, and 
dealer preparation, and strict liability for producing 
and marketing a defective product. The first suit, 
case No. 82-716 herein, concerns the first fire, involv- 
ing the machine purchased in 1976. The second, 
case No. 82-717, is based on the second conflagration. 

Bridgeport cross-claimed against Haybuster for 
indemnification in both cases. 

At trial both Nerud and his expert witness, Rich- - 
ard Crawford, testified that the apparent cause of 
each fire was the overheating of a bearing on the 
conveyor shaft, which ignited the hay being gath- 
ered. The bearings which failed were in identical 
locations in each machine. Crawford further tes- 
tified that the overheating was due to undersized 
conveyor assembly shafts. The design called for a 
1.5-inch shaft to turn within a 1.5-inch bearing. 
Crawford testified that he measured the shafts on 
both machines and found them both to measure 1.485 
inches, .015 inches undersized. According to him, 
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the use of undersized shafts caused a high degree of 
shaft deflection, placing a heavy load on the bear- 
ings; as a result, the bearings failed prematurely. 
The failure of the bearings caused the generation of 
heat in excess of 1,700° Fahrenheit, up to 2,600° 
Fahrenheit, resulting in the fires. Crawford testi- 
fied that other than the undersized shafts, he knew 
of no other improper assembly. 

In the courtroom MHaybuster’s expert witness, 
Henry Kucera, measured the two shafts with a 
micrometer and demonstrated that Crawford’s 
measurements were wrong. The in-court measure- 
ments were taken at two points on each shaft. The 
shaft from the first machine was found to measure 
1.500 inches at one end and 1.499 inches at the other. 
Kucera attributed this .001 undersizing at the latter 
point to the repair efforts of Nerud, who had ad- 
mitted using a torch to replace a bearing on this end 
of the shaft. On the shaft from the second machine, 
he found it to measure 1.501 and 1.500 on each end. 
All the in-court measurements taken at points on the 
shafts which were untouched by Nerud’s repair ef- 
forts indicated that the shafts were not impermis- 
sibly undersized, according to the evidence of indus- 
try standards for 1.5-inch shafting introduced by 
both parties. 

The remainder of Nerud’s evidence of negligence 
dealt with the design of the machine. Crawford tes- 
tified that the haystacker was designed by a trial- 
and-error method and that since there were no ‘‘lay- 
out drawings,’’ there was, in essence, no design to 
the machine. He contended that Haybuster just 
“assembled a bunch of parts.’’ He did not, how- 
ever, state in what manner, if any, the method of de- 
veloping the machine proximately caused the fires. 

Crawford also opined that the use of four fixed 
bearings on the conveyor shaft was a design to be 
avoided because of the strong potential for bearing 
overload due to misalignment. Again, however, 
there was no testimony that the use of the fixed 
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bearings caused the fires. In fact, the trial judge 
specifically asked Crawford: ‘‘Well, isn’t it a fact 
that because combustible material is so close to the 
bearing it’s causing the problem of why we’re here 
in court today?’’ Crawford retorted: ‘‘No. I think 
it’s because of the high heat that’s generated.’’ That 
is, the high heat was thought by Crawford to have 
been generated because of the allegedly undersized 
shafts, which were in fact correctly sized. 

The only other evidence in connection with the de- 
sign of the machine related to the placement and 
adequacy of certain deflectors at the top of a con- 
veyor belt for the purpose of directing the hay to- 
ward the center of the belt away from the bearings. 
In that regard Kucera was asked (or told) by plain- 
tiffs attorney: ‘‘And obviously they [the deflec- 
tors] weren’t good enough because the fires took 
place. They could have been better.’’ Kucera re- 
plied: ‘Oh, yes. Everything can be better.”’ 

On the basis of the foregoing evidence the trial 
court found that the machines were ‘‘negligently de- 
signed in positioning the bearings in such a place 
that hay ignited when the bearings failed.”’ 

The court entered judgment in the first case in 
favor of Nerud against only Haybuster in the sum of 
$7,400, plus the costs of suit, on the ground Hay- 
buster was negligent. It dismissed Nerud’s war- 
ranty claims against Bridgeport, on the ground any 
warranty claim was barred by the period of limita- 
tions. 

In the second case the trial court entered judg- 
ment in favor of Nerud against both Haybuster, on 
the ground it was negligent, and Bridgeport, on the 
ground it breached its implied warranty of mer- 
chantability, in the sum of $11,200, plus the costs of 
suit. It also entered judgment in the same amount 
in favor of Bridgeport against Haybuster. 

Haybuster assigns as its sole operative claim of 
error the trial court’s finding that Haybuster negli- 
gently designed the machine. It also asserts the 
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trial court erred in ‘‘rendering judgment’’ and in 
“assessing damages’’ against it, but it does not tell 
us what that language may be intended to add to its 
other claim of error. The law is well settled that 
errors assigned but not argued will generally not be 
considered on appeal. Neb. Rev. Stat. § 25-1919 (Re- 
issue 1979); State ex rel. Douglas v. Bigelow, 214 
Neb. 464, 334 N.W.2d 444 (1983); Neb. Ct. R. 9D(1)d 
(Rev. 1982). Moreover, this court will not consider 
generalized and vague assertions of error which do 
not advise us of the issues submitted for decision. 
Coyle v. Janssen, 212 Neb. 785, 326 N.W.2d 44 (1982). 

Bridgeport assigns as error the trial court’s find- 
ing that the fires proximately resulted, in both 
cases, from a design defect and that, in the second 
case, its implied warranty of merchantability was 
breached as well. 

It is appropriate to remind ourselves that the find- 
ings of a court in a law action in which a jury has 
been waived have the effect of a jury verdict and 
will not be disturbed on appeal unless clearly wrong. 
In such a circumstance it is not within our province 
to resolve conflicts in or to weigh the evidence; if 
there is a conflict in the evidence, this court will re- 
view the judgment rendered and will presume that 
controverted facts were decided in favor of the suc- 
cessful party. Gregory v. Davis, 214 Neb. 408, 334 
N.W.2d 1 (1983); Quinn v. Godfather’s Investments, 
213 Neb. 665, 330 N.W.2d 921 (1983). 

Further, a proper judgment will not be reversed 
even if the trial court did not give the right reason 
for its rendition. Leo A. Daly Co. v. Omaha-Douglas 
Public Bldg. Comm., 212 Neb. 533, 324 N.W.2d 252 
(1982); Jacobberger v. Terry, 211 Neb. 878, 320 
N.W.2d 903 (1982), supp. op. 212 Neb. 145, 322 N.W.2d 
620 (1982). In other words, in the context of these 
appeals, the trial court’s judgments are to be af- 
firmed if the evidence sustains any theory of recov- 
ery pled by the plaintiff, irrespective of which 
theory the trial court relied upon. 
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Since the trial court resolved the question of the 
manufacturer’s liability on the basis of its alleged 
negligence, we begin our analysis from that perspec- 
tive. 

Morris v. Chrysler Corp., 208 Neb. 341, 303 N.W.2d 
500 (1981), was an action for the negligent manufac- 
ture in 1968 of an automobile purchased and used by 
the plaintiff in 1975. In late 1976 the engine stopped 
working because the lower half of a main bearing 
had not been installed when the engine was manu- 
factured. The purchaser’s evidence established that 
Chrysler had manufactured the engine; that the pur- 
chaser was a foreseeable plaintiff in a products lia- 
bility action under a negligence theory; that the en- 
gine was defectively manufactured and placed on 
the market; and that, as a direct result of the defect, 
the purchaser incurred damages. We stated that al- 
though negligence is never presumed, it is a ques- 
tion of fact which may be proved by circumstantial 
evidence. We then held that because of Chrysler’s 
failure to rebut the inference of negligence arising 
from the fact a part of the bearing was missing, the 
purchaser had sustained his burden of proof and was 
entitled to recover his damages. 

Morris, however, is distinguishable from the cases 
at hand. Morris presented a manufacturing defect. 
These cases do not. 

In products liability litigation the notion of a defec- 
tive product embraces two separate concepts. The 
first, commonly labeled a manufacturing defect, is 
one in which the product differs from the specifica- 
tions and plan of the manufacturer. This concept of 
defect was relied upon by Nerud at trial. His cen- 
tral effort was to show that Haybuster’s specifica- 
tions required the use of a 1.5-inch shaft, when in 
fact a smaller one was installed. This claim did not 
prove to be the fact. Nerud therefore failed to prove 
a manufacturing defect and consequently does not 
come within Morris. 

The second concept of a defective product is one 
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in which the product meets the specifications of the 
manufacturer but the product nonetheless poses an 
unreasonable risk of danger. This condition is gen- 
erally characterized as a design defect. Restate- 
ment (Second) of Torts § 398 at 336 (1965) embodies 
this second concept of defectiveness. ‘‘A manufac- 
turer of a chattel made under a plan or design which 
makes it dangerous for the uses for which it is 
manufactured is subject to liability to others whom 
he should expect to use the chattel or to be endan- 
gered by its probable use for physical harm caused 
by his failure to exercise reasonable care in the 
adoption of a safe plan or design.’’ (Emphasis sup- 
plied.) 

While a particular design may pose such an unrea- 
sonable risk of danger, liability for this danger 
differs, depending upon the theory of recovery pre- 
sented by the plaintiff. In his petition Nerud alleged 
both manufacturing defects and design defects 
under both negligence and strict liability theories. 

In a strict liability cause of action it is generally 
proposed that the focus of the court’s inquiry should 
be on the product itself and not the manufacturer. 
Thus, a finding that the product poses an unreason- 
able risk of danger is sufficient. (A further discus- 
sion follows later in this opinion in our analysis of 
the strict liability aspects of these cases.) In an ac- 
tion based upon a negligent adoption of a defective 
design, however, the plaintiff must additionally 
show that the manufacturer breached its usual duty 
to act reasonably in adopting a particular design. 

The question of whether a design is defective un- 
der the negligence theory, then, refines itself into an 
inquiry aimed at determining whether the machines 
involved here presented unreasonable risks of dan- 
ger and whether Haybuster failed to exercise rea- 
sonable care in adopting its design. 

“Proof of nothing more than that a particular in- 
jury would not have occurred had the product which 
caused the injury been designed differently is insuf- 
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ficient to establish a breach of the manufacturer’s or 
seller’s duty as to the design of the product.’’ 2 
R. Hursh & H. Bailey, American Law of Products 
Liability § 9:17 at 301 (1974). 

While we have not heretofore specifically adopted 
a rule requiring the plaintiff in a negligent design 
case to demonstrate how the defectively designed 
product could be made safer, and while there is a 
paucity of precedent on this question in Nebraska, 
such a requirement is hinted at in Hancock v. Pac- 
car, Inc., 204 Neb. 468, 283 N.W.2d 25 (1979), a suit in- 
volving both negligence and strict liability theories. 
We sustained therein a jury verdict in favor of the 
estate of a truckdriver whose tractor was rendered 
unsteerable after its bumper was bent into a front 
wheel as the result of striking a deer. The defend- 
ant contended that the plaintiff’s evidence failed to 
show it had not complied with the state of the art in 
designing the bumper. This court responded: ‘‘The 
question therefore is not whether anyone else was 
doing more, although that may be considered, but 
whether the evidence disclosed that anything more 
could reasonably and economically be done. North- 
west Airlines v. Glenn L. Martin Company, 224 F.2d 
120 (6th Cir., 1955); Whistle Bottling Co. v. Searson, 
‘207 Ala. 387, 92 So. 657; Restatement, Torts 2d, § 298, 
p. 68. Plaintiff tendered evidence that there were 
alternatives which could be used and which, if used, 
would have prevented the enhanced injury. There 
was evidence that Paccar was using some of the al- 
ternatives itself and that both the material and the 
knowledge to design a safer alternative existed. 
That evidence included the use of a shorter bumper, 
a breakaway bumper, or a stronger bumper, all of 
which could have been designed in 1969. The jury 
was not required to accept any of those suggestions. 
Nevertheless, those were questions of fact which the 
jury had to resolve.’’ Id. at 480, 283 N.W.2d at 35. 

In the proper application of a risk versus utility 
analysis to a negligent design case, one of the fac- 
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tors which must be weighed is the feasibility of 
eliminating the risk and the existence of practicable 
alternative designs. Otherwise, the manufacturer 
is, in essence, being treated as an insurer of his 
product’s safety. Friedrich v. Anderson, 191 Neb. 
724, 217 N.W.2d 8381 (1974). See, also, Phillips v. 
Kimwood Machine Co., 269 Or. 485, 525 P.2d 1033 
(1974); Wilson v. Piper Aircraft Corporation, 282 Or. 
61, 577 P.2d 1322 (1978). 

We can find, and are directed to, no reference in 
the record to any alternative design that Haybuster 
could have adopted, other than Kucera’s cryptic re- 
mark on cross-examination that the hay deflector, 
like everything else, could have been designed 
better. Absent evidence that the risk could have 
been avoided by adopting a reasonable alternative 
design, Nerud’s case in negligence based upon a de- 
fective design must fail. His effort to establish a 
manufacturing defect by virtue of undersized shafts 
also must, as we have seen, fail. We therefore con- 
clude the trial court was clearly wrong in finding 
Haybuster negligent. 

We next turn our attention to the strict liability is- 
sues presented by these cases. 

Following the trial court’s judgments herein, we 
decided National Crane Corp. v. Ohio Steel Tube Co., 
213 Neb. 782, 332 N.W.2d 39 (1983). Therein, we de- 
nied recovery for the cost of retrofitting cranes 
manufactured by the purchaser of defective com- 
ponent parts. In doing so we disapproved Hawkins 
Constr. Co. v. Matthews Co., Inc., 190 Neb. 546, 209 
N.W.2d 643 (1973), to the extent it held that strict lia- 
bility in tort might not be used to recover for physi- 
cal harm to property only. In National Crane we 
said: ‘‘A majority of courts that have considered 
the applicability of strict liability to recover dam- 
ages to the defective product itself have permitted 
use of the doctrine, at least where the damage oc- 
curred as a result of a sudden, violent event and not 
as a result of an inherent defect that reduced the 
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property’s value without inflicting physical harm to 
the product. [Citation omitted.]’’ Id. at 789, 332 
N.W.2d at 48. 

Assuming, but not deciding, that Nerud is entitled 
to proceed under a strict liability in tort theory un- 
der the above-cited National Crane language, we 
nonetheless encounter an obstacle to his recovery. 

Restatement (Second) of Torts § 402A at 347-48 
(1965) in relevant part provides: ‘‘(1) One who 
sells any product in a defective condition unreason- 
ably dangerous to the user or consumer or to his 
property is subject to liability for physical harm 
thereby caused to the ultimate user or consumer, or 
to his property... .”’ 

This court has defined the term ‘‘unreasonably 
dangerous’’ to mean that the product has a pro- 
pensity for causing physical harm beyond that which 
would be contemplated by the ordinary user or con- 
sumer who purchases it, with the ordinary knowl- 
edge common to the foreseeable class of users as to 
its characteristics. Hancock v. Paccar, Inc., 204 
Neb. 468, 283 N.W.2d 25 (1979). 

We have not, however, had an opportunity to 
define the term ‘‘defective condition.’’ We are 
mindful that the definition of a design defect is one 
with which courts and commentators have grappled 
for years. See, e.g., Barker v. Lull Engineering Co., 
20 Cal. 3d 413, 573 P.2d 443, 143 Cal. Rptr. 225 (1978) ; 
Cronin v. J.B.E. Olson Corp., 8 Cal. 3d 121, 501 P.2d 
1153, 104 Cal. Rptr. 433 (1972); Wade, On the Nature 
of Strict Tort Liability for Products, 44 Miss. L.J. 825 
(1973). Our review of the cases has led us to the 
conclusion that a plaintiff, in order to prove that a 
particular product is defective in its design, must 
show that there was some practicable way in which 
the product could have been made safer. See cases 
cited in 2 R. Hursh & H. Bailey, American Law of 
Products Liability § 9:17 at 302 et seq. (1974); Int’l 
Harvester Corp. v. Hardin, 264 Ark. 717, 574 S.W.2d 
260 (1978); Wilson v. Piper Aircraft Corporation, 
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supra. As such, Nerud has failed to show that the 
haystackers in question were defective. Absent 
such a showing, his recovery under a strict liability 
theory cannot be successful. 

Lastly, we turn to Nerud’s warranty contentions. 
In the trial court Nerud conceded that any warranty 
claims based on the failure of the first machine were 
barred by the statute of limitations found in Neb. 
U.C.C. § 2-725(1) (Reissue 1980). 

In the case involving the second machine the trial 
court found that the implied warranty of merchant- 
ability given by Bridgeport had been breached when 
it tendered delivery of the machine to Nerud. 

Neb. U.C.C. § 2-314 (Reissue 1980) provides in rele- 
vant part: ‘‘(1) Unless excluded or modified (Sec- 
tion 2-316), a warranty that the goods shall be mer- 
chantable is implied in a contract for their sale if the 
seller is a merchant with respect to goods of that 
kind.... (2) Goods to be merchantable must be at 
least such as... (c) are fit for the ordinary pur- 
poses for which such goods are used. ...’’ There is 
no question but that Bridgeport is a merchant; that 
is, one who deals in goods of the kind involved in the 
transactions under consideration. Neb. U.C.C. 
§ 2-104 (Reissue 1980). Neither do we find any indi- 
cation that Bridgeport disclaimed its warranty obli- 
gations pursuant to the provisions of Neb. U.C.C. 
§ 2-316 (Reissue 1980). The inquiry, then, is whether 
the machine in question was merchantable. 

In Christensen v. Eastern Nebraska Equipment 
Co., Inc., 199 Neb. 741, 261 N.W.2d 367 (1978), the 
plaintiff had purchased a tank in which to store liq- 
uid fertilizer. Ten days after filling the tank the 
plaintiff noticed it was leaking and notified the de- 
fendant seller. Although the defendant manufac- 
turer replaced the tank, the plaintiff brought suit for 
his consequential damages. We found that a leaky 
tank was not suitable for the purpose of storing fer- 
tilizer and that the implied warranty of merchant- 
ability contained in § 2-314(2)(c) was breached. 
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In accord with that case a haystacking machine 
which will only stack hay for a half day before con- 
suming itself in flames is not suitable for the ordi- 
nary purposes for which haystacking machines are 
sold. As such, Bridgeport breached its implied war- 
ranty of merchantability to Nerud. 

CaSE No. 82-716 REVERSED AND REMANDED 
FOR DISMISSAL. 

CasE No. 82-717 AFFIRMED IN PART, AND IN 
PART REVERSED AND REMANDED FOR DISMISSAL. 


STATE OF NEBRASKA, APPELLEE, V. HARRIS A. ESLUER, 
APPELLANT, 
340 N.W.2d 152 


Filed November 10, 1983. No. 82-743. 


1. Criminal Law: Rebuttal Evidence. Proper rebuttal testimony in 
a criminal prosecution is any testimony, otherwise competent, 
which tends to dispute the testimony offered on behalf of the ac- 
cused as to a material fact. 

2. Criminal Law: Rebuttal Evidence: Witnesses. Rebuttal wit- 
nesses need not be endorsed on the information. 

3. Criminal Law: Witnesses: Appeal and Error. The failure to en- 
dorse the names of the State’s witnesses on the information is not 
grounds for reversal in the absence of a showing of prejudice. 

4. Jury Instructions: Appeal and Error. All instructions must be 
read together, and if the instructions taken as a whole correctly 
state the law, are not misleading, and adequately cover the issues, 
there is no prejudicial error. 

5. Criminal Law: Verdicts. A verdict in a criminal prosecution 
must be sustained if, taking the view most favorable to the State, 
there is sufficient evidence to support it. 


Appeal from the District Court for Otoe County: 
RAYMOND J. Case, Judge. Affirmed. 


Bennett G. Hornstein and Richard H. Hoch, for ap- 
pellant. 


Paul L. Douglas, Attorney General, and Patrick T. 
O’Brien, for appellee. 
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KRIvosHA, C.J., BOSLAUGH, WHITE, HASTINGS, 
CAPORALE, SHANAHAN, and GRANT, JJ. 


CAPORALE, J. 

Defendant-appellant, Harris A. Esluer, then sher- 
iff of Otoe County, pursuant to a jury’s verdict, was 
adjudged guilty of intending to deprive the owner of 
movable property having a value in excess of $1,000 
by attempting to take or exercise control over it. 
The defendant was fined $2,000 and placed on proba- 
tion for 2 years. In this appeal he claims the trial 
court erred by (1) receiving evidence improperly 
characterized as rebuttal in nature; (2) receiving 
the testimony of a witness not previously identified 
as required by a discovery agreement; (3) instruct- 
ing the jury as to a sheriff’s statutory duties; and (4) 
failing to dismiss the information because the evi- 
dence was allegedly insufficient to establish guilt. 
For the reasons discussed hereinafter we find each 
assignment of error to be without merit, and affirm 
the judgment of the trial court. 

During the course of preparing for trial, a dis- 
covery agreement was entered into between defend- 
ant’s attorney and the Attorney General’s office as 
the prosecutor. The agreement required the State 
to disclose to defendant’s attorney every police re- 
port in the State’s possession, to make available for 
interview every witness the State ‘‘had any control 
whatsoever over,’’ and to facilitate any discovery 
defendant wished. 

The State presented evidence in its case in chief to 
establish, if believed by the jury, that in February of 
1982 Karen Neiger was interrogated by Lincoln po- 
lice after her unsuccessful efforts to sell a strong- 
box, or vault, containing personal property. The 
property included watches, jewelry, and silver coins 
and had a fair market value in excess of $7,000. 
Neiger initially refused to disclose how she obtained 
the property, and the Lincoln police took it into their 
possession. The department inventoried the prop- 
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erty and notified authorities across the state, includ- 
ing the defendant, in an attempt to locate the owner 
of the property. These attempts were unsuccessful. 
Eventually, Neiger confessed to the Lincoln authori- 
ties that she had taken the vault from the house of 
her former roommate, Cheryl Horalek, who lived at 
Palmyra in Otoe County, Nebraska. 

On February 18, 1982, the defendant was asked, in 
his capacity as Otoe County sheriff, to come to Lin- 
coln to retrieve the property. Defendant drove to 
Lincoln that night and was informed by Detective 
Breen of the Lincoln Police Department that Neiger 
had confessed to taking the property from Horalek. 
Defendant was given a copy of the police reports, 
along with the Horalek property. A few days later 
Neiger called the defendant and asked him whether 
Horalek was pressing charges. The defendant told 
Neiger not to worry because she was not in trouble. 

On April 12, 1982, Investigator Scott of the Ne- 
braska State Patrol went to Horalek’s house to in- 
vestigate a report that checks drawn on Horalek’s 
account had been forged by Neiger. Scott asked 
Horalek if she was missing any items Neiger could 
have taken. MHoralek, who was yet unaware of the 
theft of her vault, thought she might be missing a 
few items of jewelry. Scott contacted Detective 
Breen and informed him he might have located the 
owner of the property recovered from Neiger. After 
Breen informed Scott that property, along with the 
substance of Neiger’s confession, had been relayed 
to the defendant, Scott called the Otoe County attor- 
ney. Scott was informed by the county attorney that 
he had never heard of the matter. 

Scott then called Horalek and asked if she owned a 
vault, and to check to see if it was still in her house. 
Horalek discovered it missing, and Scott advised her 
to report the matter to the defendant’s office. A 
deputy from defendant’s office was dispatched to in- 
vestigate the matter; he advised Horalek that re- 
covery of the property was not likely. After Horalek 
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reported these events to Scott, she was told by Scott 
to report the matter directly to the defendant. 

On April 21, 1982, at about 10 p.m., the defendant 
drove to Horalek’s house, asked her to step outside 
to his car, and then told her that her property had 
been recovered in a ‘‘sting’’ operation in Lincoln and 
that she should keep quiet about the matter. As 
Horalek examined the property returned to her at 
that time by the defendant, she gave back to him a 
ring she claimed was not hers. This ring later 
turned out to be worthless. She also informed the 
defendant that several rings were missing. The de- 
fendant then pulled a ring from under one of the car 
seats and returned it to her. The next day Scott 
compared the property against a copy of the Lincoln 
police inventory and discovered that, while the 
number of coins returned had been the same as the 
number inventoried, a valuable diamond ring was 
missing. 

After other investigative efforts failed, State Pa- 
trol investigators confronted the defendant with 
their evidence; the defendant claimed that the prop- 
erty had spilled in his car and that the missing ring 
must still be there. A search of the car did not un- 
cover it. 

On May 15, 1982, Scott was called to the defend- 
ant’s home. Upon his arrival the defendant’s wife, 
Bernice Esluer, gave Scott the missing ring. She 
stated that she found it on the floor of her husband’s 
car while she was cleaning it that evening. 

After the State rested its case in chief, the defend- 
ant testified that when he received the property 
from Breen, he was told it was from Horalek’s 
home. He also testified that Breen told him he 
would send a followup report, which defendant never 
received. The defendant further testified that he 
had not returned the property to Horalek until she 
reported the theft, because he thought the property 
did not rightfully belong to her. On his return to his 
home after receiving the property from the Lincoln 
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police, the defendant fell while leaving his car and 
injured his back. On Friday, the 19th, the defendant 
went to work, but claimed to have been away from 
work on Saturday and Sunday. On the following 
Monday the defendant returned to work and at- 
tended a coin club meeting that night. After the 
meeting he returned to his office and removed the 
Horalek property from his car and placed it in his 
desk. A few days later the defendant examined the 
coins and took the jewelry to a jeweler for an ap- 
praisal. On cross-examination defendant denied 
there were any particularly ‘‘rare coins’’ among the 
Horalek property he examined. He acknowledged, 
however, that the ‘1921 Peace Dollar” is a rare coin. 
After defendant had examined the Horalek property 
and had obtained an appraisal of it, he placed it ina 
safe in his office, not in the evidence locker. He also 
claimed to have told one of his deputies, Tom 
Frudiker, about the property in late March or early 
April. 

The defendant also testified that he first became 
aware of Horalek’s theft report on April 21. He de- 
nied ever talking to Horalek on the phone, but 
claimed he gained the knowledge from reading 
Deputy Phillips’ report. After learning of the 
Horalek theft report defendant drove to Horalek’s 
home on the evening of the 21st. He admitted im- 
plying to Horalek that there was a sting operation in 
which this property was recovered. He claimed 
that after he gave the evidence bag containing the 
rings to Horalek, some of them spilled. He stated 
that the brass ring disclaimed by Horalek was not 
with the rings he took to have appraised, was not in 
the package he took to Horalek, and that he had 
never seen that ring prior to that night. He at- 
tributed his inaction on the Horalek case to a heavy 
workload and the unusual number of serious crimes 
committed in his jurisdiction. 

After the defendant rested, the State elicited testi- 
mony from Lincoln police officer Childers, who 
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originally took the property into evidence, that there 
was a 1921 peace dollar among the property he in- 
ventoried. When he examined the property at the 
State Patrol office prior to trial, the peace dollar 
was missing, and a heavily worn silver dollar, which 
was not among those he had previously inventoried, 
had been substituted. James LaFevre, another Lin- 
coln police officer and professional coin dealer, 
placed the value of the peace dollar at $120 to $130. 
Although the name of Officer Childers had been dis- 
closed to defendant, Officer LaFevre had not been 
disclosed as a witness. 

Defendant first argues that the evidence of his re- 
placing a valuable coin with a less valuable one was 
evidence which should have been introduced in the 
State’s case in chief. He contends that the evidence 
was therefore not properly rebuttal in nature, and 
the trial court erred in receiving it as such. 

In State v. Miller, 213 Neb. 274, 328 N.W.2d 769 
(1983), we defined proper rebuttal testimony in a 
criminal prosecution as ‘‘‘ ‘‘any testimony, other- 
wise competent, which tends to dispute the testi- 
mony offered on behalf of the accused as to a ma- 
terial fact... .”’’’ IZId. at 278, 328 N.W.2d at 772. 
Therein, we permitted the State to offer the testi- 
mony of an accident reconstructionist after the de- 
fendant had introduced testimony as to speed in a 
prosecution for motor vehicle homicide. Here, de- 
fendant’s testimony that a particular coin was not 
among those initially delivered to him by the Lincoln 
police was certainly a fact material to the charge of 
intentionally attempting to deprive the owner of 
movable property. The evidence in question was 
competent, and disputed defendant’s claim in regard 
to that material fact; it was therefore properly re- 
ceived as rebuttal evidence. Defendant’s first as- 
signment of error is without merit. 

Defendant also argues the trial court erred in per- 
mitting Officer LaFevre to testify, in violation of the 
State’s discovery agreement. 
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Assuming, but not deciding, that the language of 
the particular discovery agreement involved over- 
rides the general rule that rebuttal witnesses need 
not be endorsed on the information, State v. Pratt, 
197 Neb. 382, 249 N.W.2d 495 (1977), we confront an- 
other rule. The failure to endorse the names of the 
State’s witnesses on the information is not grounds 
for reversal in the absence of a showing of preju- 
dice. State v. Journey, 201 Neb. 607, 271 N.W.2d 320 
(1978); State v. Keith, 189 Neb. 536, 203 N.W.2d 500 
(1973). 

Firstly, as will be seen from the discussion which 
follows in connection with the third and fourth as- 
signments of error, there was more than ample evi- 
dence to establish defendant’s guilt without the testi- 
mony concerning the coin substitution. Secondly, it 
was Officer Childers who testified to the substitu- 
tion; his name was revealed to the defendant. Un- 
der these circumstances defendant cannot show he 
was prejudiced by Officer LaFevre’s testimony as to 
the value of the coin. Consequently, defendant fails 
to sustain his second assignment of error. 

Defendant next objects to the court’s instruction 
No. 6, which reads: ‘‘The statutes of the State of 
Nebraska in full force and effect at the time alleged 
in the Information provide in substance as follows: 
‘It shall be the duty of the sheriff, by himself or 
deputy, to ferret out crime, to apprehend and arrest 
all criminals, and insofar as it is within his power, to 
secure evidence of all crimes committed in his 
county and present the same to the county attorney, 
and to perform all other duties pertaining to the of- 
fice of sheriff.’ ’’ This jury instruction embodies the 
language of Neb. Rev. Stat. § 23-1710 (Reissue 1977), 
which outlines the duties of the sheriff. 

The defendant rightly contends that he was not on 
trial for neglecting his duties as sheriff of Otoe 
County, and argues further that the jury could have 
convicted him of attempted theft merely because of 
violation of his statutory duties. 
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The law governing this issue is found in State v. 
Bartholomew, 212 Neb. 270, 322 N.W.2d 432 (1982), in 
which we held that all the instructions must be read © 
together, and if the instructions taken as a whole 
correctly state the law, are not misleading, and ade- 
quately cover the issues, there is no prejudicial 
error. The trial court properly instructed the jury 
in another instruction of the elements of the crime 
charged. While it might have been better practice 
for the trial court to preface instruction No. 6 with a 
statement that the defendant was not on trial for ne- 
glecting his statutory duties, an instruction in regard 
to his duties was nonetheless relevant to the question 
of defendant’s intent. The crime of attempted theft 
requires a finding of intent. The delivery of stolen 
property and information as to the confession of the 
suspect to a private citizen who later fails to report 
to the county attorney need not lead to a strong in- 
ference that the citizen intended to deprive the true 
owner of that property. However, the delivery of 
those items to a sheriff charged with the duty of in- 
forming the county attorney of crimes in the sher- 
iff’s county, along with stating to the suspect not to 
worry and to keep quiet, is highly probative of the 
intent to deprive the true owner of the property de- 
livered to the sheriff. Defendant’s third assignment 
of error is also without substance. 

Defendant’s fourth assignment of error is equally 
spurious. His main contention is that the State 
failed to sustain its burden of proving the value of 
the property was over $1,000. He bases this conten- 
tion on the testimony of the State’s witness, Fred 
Wilson, that the missing ring, later found by the de- 
fendant’s wife, had a replacement value of $1,800 
and a fair market value of half that amount. The 
defendant ignores the testimony of LaFevre con- 
cerning the $120 to $130 value of the peace dollar. 
Moreover, defendant was not specifically charged 
with the attempted theft of only the ring, or only the 
ring and coin. The charge dealt generally with 
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property belonging to Cheryl Horalek. The jury was 
given uncontradicted evidence that the fair market 
value of all the jewelry and watches was around half 
the replacement value of $14,722.97. 

The rule of law governing this court’s review of 
the sufficiency of the evidence to support a jury ver- 
dict is found in State v. Evans, ante p. 4383, 338 
N.W.2d 788 (1983), which states that the verdict 
must be sustained if, taking the view most favorable 
to the State, there is sufficient evidence to support it. 
The issue of the value of the property the defendant 
was convicted of attempting to steal was for the 
jury, and there is ample evidence to support its find- 
ing. 

AFFIRMED. 


BENJAMIN W. FRANKLIN, APPELLEE AND 
CROSS-APPELLANT, V. GEORGE PAWLEY, DOING BUSINESS 
AS COMMERCIAL ROOFING COMPANY, APPELLANT AND 
CROSS-APPELLEE, BROWNELL-TALBOT SCHOOL, APPELLEE. 
340 N.W.2d 156 


Filed November 10, 1983. No. 83-132. 


1. Workmen’s Compensation: Employer and Employee. Factors 
which have been used by the Supreme Court to determine em- 
ployee status have been (1) the element of control, including the 
right of termination, the method of payment, and the availability of 
equipment, and (2) the nature of the work, including the skill re- 
quired and the duration of the work. 

2. Workmen’s Compensation: Independent Contractors. The gen- 
eral test of whether work being done by an independent contractor 
for an owner is within the ambit of Neb. Rev. Stat. § 48-116 (Reissue 
1978) is whether the work being done by the independent contractor 
would ordinarily be done by employees of the owner in view of the 
owner’s past practices and the practices of employers in com- 
parable businesses. 

3. Workmen’s Compensation: Employer and Employee. Factors 
which help determine if the activity is within the owner's trade or 
business, so that the employees of the owner would be expected to 
ordinarily complete the task, may include (1) the nature of the 
business, (2) the previous activities of the business’ employees, 
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(3) the amount of participation in the job by the business’ employ- 
ees, (4) the company’s charter, (5) the duration of the job, (6) the 
regularity of the activity, (7) the past practices of the business, (8) 
the employer's size, and (9) the skilled manpower and tools avail- 
able to complete the task. 

4. Case Disapproved. To the extent this decision is in conflict with 
our decision in Sherlock v. Sherlock, 112 Neb. 797, 201 N.W. 645 
(1924), our opinion in Sherlock is disapproved. 


Appeal from the Nebraska Workmen’s Compensa- 
tion Court. Affirmed as modified. 


Barlow, Johnson, DeMars & Flodman, for appel- 
lant. 


Sidner, Svoboda, Schilke, Wiseman, Thomsen & 
Holtorf, for appellee Franklin. 


Fraser, Stryker, Veach, Vaughn, Meusey, Olson, 
Boyer & Bloch, P.C., for appellee Brownell-Talbot. 


KRivosHA, C.J., BOSLAUGH, WHITE, HASTINGS, 
CAPORALE, SHANAHAN, and GRANT, JJ. 


KRIvosHa, C.J. 

This is a workmen’s compensation case brought 
pursuant to the provisions of the Nebraska Work- 
men’s Compensation Act, Neb. Rev. Stat. §§ 48-101 to 
48-1,109 (Reissue 1978). The appellee and cross- 
appellant, Benjamin W. Franklin, brought suit 
against the appellant, George Pawley, doing busi- 
ness as Commercial Roofing Company, for injuries 
allegedly sustained by Franklin while in the course 
of his employment for Pawley. Specifically, Frank- 
lin alleged that he was an employee of Pawley’s and 
was injured in an accident that occurred while mak- 
ing some repairs on a roof at the Brownell-Talbot 
School in Omaha, Nebraska. Brownell-Talbot 
School was named as a second defendant, on a 
theory of liability as a statutory employer by virtue 
of § 48-116. 

On hearing to a single judge the Nebraska Work- 
men’s Compensation Court awarded full benefits to 
Franklin against Pawley, including medical and hos- 
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pital expenses, temporary total disability, and bene- 
fits for rehabilitation. In addition, the court ordered 
Pawley to pay Franklin a 50-percent penalty and at- 
torney fee pursuant to § 48-125. The single-judge 
Workmen’s Compensation Court dismissed the case 
against Brownell-Talbot, finding that the school was 
not a statutory employer. On rehearing the three- 
judge panel affirmed the award to Franklin; how- 
ever, the court set aside the penalty and attorney 
fee, finding that a reasonable controversy did exist 
as to Pawley’s liability to Franklin. 

Pawley now appeals to this court. Franklin has 
cross-appealed on the issue of the 50-percent penalty 
and attorney fee. On review we believe that the 
facts in this case conclusively establish that the de- 
cision of the three-judge panel as to Pawley’s lia- 
bility was correct and should be affirmed. We be- 
lieve, however, that no reasonable controversy as 
contemplated by § 48-125 existed as to Pawley’s lia- 
bility, and we therefore reinstate the one-judge 
order in that regard. 

Pawley denied liability on two grounds. His first 
ground was that Franklin was an independent con- 
tractor and therefore Pawley was not liable. The 
evidence, however, does not support that claim. 
Factors which have been used by this court to deter- 
mine employee status have been (1) the element of 
control, including the right of termination, the 
method of payment, and the availability of equip- 
ment, and (2) the nature of the work, including the 
skill required and the duration of the work. See, 
Sortino v. Miller, 214 Neb. 592, 335 N.W.2d 284 (1983); 
Voycheske v. Osborn, 196 Neb. 510, 244 N.W.2d 74 
(1976); Schneider v. Village of Shickley, 156 Neb. 
683, 57 N.W.2d 527 (1953). When we examine the 
facts in light of those factors, we are able to reach 
only one conclusion—that Franklin was an employee 
of Pawley’s. 

Specifically, in connection with the job which re- 
sulted in Franklin’s injuries, the record discloses 
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that Pawley had replaced the roof on one of the 
buildings at the Brownell-Talbot School during the 
summer of 1980. While the roof was still under 
warranty, it had developed several leaks. On June 
18, 1981, Franklin was sent by Pawley to Brownell- 
Talbot to repair a leak in the roof. While complet- 
ing the repair, using a hot tar process, Franklin’s 
arms and hands were injured. For approximately 2 
months prior to the date of the injury which is the 
basis of this litigation, Franklin had done roofing 
work for Pawley. He was paid on the basis of $40 
per day, and guaranteed $100 a week regardless of 
work completed. Pawley gave Franklin the day’s 
job location, and visited the jobsites to check on the 
work and to supply the materials. Franklin drove a 
company truck that was supplied by: Pawley, and 
the truck was equipped with tar and roofing ma- 
chinery which belonged to Pawley. Pawley also 
provided the gasoline for the truck on a daily basis. 
Franklin shared in none of the profits. Franklin 
was in every sense of the word a traditional em- 
ployee and met all of the tests for being an employee 
under the Nebraska Workmen’s Compensation Act, 
and was entitled to recover under the act without 
any question. 

Secondly, Pawley urges that Brownell-Talbot was 
a statutory employer within the meaning of § 48-116, 
and therefore jointly and severally liable with 
Pawley to Franklin. Likewise, we reject that con- 
tention. 

Section 48-116 provides in part: ‘‘Any person, 
firm or corporation creating or carrying into op- 
eration any scheme, artifice or device to enable him, 
them or it to execute work without being responsible 
to the workmen for the provisions of this act, shall 
be included in the term employer, and with the im- 
mediate employer shall be jointly and severally 
liable to pay the compensation herein provided for 
and be subject to all the provisions of this act.’’ Al- 
though not relevant to our decision in this case, the 
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act further provides that notwithstanding these pro- 
visions, the act shall not be construed to apply to an 
owner who lets a contract to a contractor in good 
faith and requires the contractor to obtain insurance 
guaranteeing payment to the injured worker. 
Pawley maintains that our earlier decision in 
Sherlock v. Sherlock, 112 Neb. 797, 201 N.W. 645 
(1924), supports his position in this case. In Sher- 
lock this court held that the owner of a building who 
conducted a drug wholesale operation was liable for 
injuries to a painter who was painting the exterior of 
the building under an independent contract. The 
rationale of our holding in Sherlock was to the effect 
that this was the type of work that an employee of 
the project owner could have done. Relying on 
Sherlock, Pawley argues that Brownell-Talbot could 
have repaired the leaks in its roof with its own main- 
tenance personnel and therefore is liable as a statu- 
tory employer. In reflecting on the rule in Sherlock 
and in keeping with our position recently expressed 
in Rogers v. Hansen, 211 Neb. 132, 317 N.W.2d 905 
(1982), we believe that this portion of the Sherlock 
decision was in error. The rule applicable to statu- 
tory employers is not whether the work is of the type 
that the owner ‘‘could do’’ but, rather, whether it is 
of the type which the owner ‘‘normally did.’’ Spe- 
cifically, in Rogers, supra, we said: ‘‘The general 
test of whether work being done by an independent 
contractor for an owner is within the ambit of Neb. 
Rev. Stat. § 48-116 (Reissue 1978) is whether the 
work being done by the independent contractor 
would ordinarily be done by employees of the owner 
in view of the owner’s past practices and the prac- 
tices of employers in comparable businesses.”’ 
(Emphasis supplied.) (Syllabus of the court.) We 
believe that this is the correct rule in keeping with 
the better reasoned decisions on that point. As sug- 
gested by Professor Larson in his renowned work on 
workmen’s compensation, the test for the applica- 
tion of statutory liability must be a relative one and 
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cannot be an absolute rule. Specifically, some re- 
pair jobs can be extraordinary and nonreoccurring, 
demanding great effort if a business is small. How- 
ever, for a large company those same tasks would 
be routine activity, normally within the company’s 
expectation for its own employees. The fact of that 
matter will vary from case to case and will depend, 
to a large extent, upon the evidence. 1C A. Larson, 
The Law of Workmen’s Compensation § 43.10 (1980). 

Factors which help determine if the activity is 
within the owner’s trade or business, so that the em- 
ployees of the owner would be expected to ordinarily 
complete the task, may include (1) the nature of the 
business, (2) the previous activities of the business’ 
employees, (3) the amount of participation in the job 
by the business’ employees, (4) the company’s 
charter, (5) the duration of the job, (6) the regu- 
larity of the activity, (7) the past practices of the 
business, (8) the employer’s size, and (9) the skilled 
manpower and tools available to complete the task. 
For example, in Williams v. Shell Oil Co., 677 F.2d 
506 (5th Cir. 1982), the plaintiff was injured while en- 
gaged in doing repair work on the oil company’s 
cooling towers. The evidence showed that Shell’s 
own employees usually performed small and 
medium-sized maintenance jobs, but large-scale re- 
pairs were customarily contracted out. Because the 
project on which the plaintiff was working was a 
large-scale repair, it was not work that could be 
characterized as part of Shell’s usual and customary 
business, and therefore the oil company was not held 
liable as a statutory employer. See, also, Hck- 
mayer v. Newport, 267 8.W.2d 379 (Mo. App. 1954); 
Tolstonog v. Muller Restaurant Supply, 430 So. 2d 
243 (La. App. 1983); Dir., Office of Wkrs’. Comp., 
etc. v. Nat. Van Lines, Inc., 613 F.2d 972 (D.C. Cir. 
1979); Frazier v. Kysor, 43 Colo. App. 287, 607 P.2d 
1296 (1979); Szofran v. Century Electric Co., 255 
S.W.2d 443 (Mo. App. 1953); Saale v. Alton Brick 
Company, 508 S.W.2d 243 (Mo. App. 1974); Bassett 
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Furniture v. McReynolds, 216 Va. 897, 224 8.E.2d 323 
(1976); Shireman v. Rainen Home Furnishers, Inc., 
402 S.W.2d 64 (Mo. App. 1966). 

Unlike Rogers, supra, where the evidence failed to 
disclose whether the employer had used its own em- 
ployees in the past to move furniture or equipment, 
the evidence in the present case discloses that 
Brownell-Talbot never ordinarily repaired or re- 
placed its own roof, nor did it have the necessary 
equipment to do so. Again, unlike Rogers, where no 
evidence of the business practice was offered, the 
evidence here disclosed that no small school in the 
area would ordinarily repair or replace its own roof. 
Therefore, consistent with our holding in Rogers and 
with the rule which we now clarify, we believe the 
evidence clearly supported a finding that the work 
done by Franklin would not ordinarily be done by 
employees of Brownell-Talbot, nor had it ever been 
done in the past. For that reason the Workmen’s 
Compensation Court was absolutely correct in hold- 
ing that Brownell-Talbot was not a statutory em- 
ployer. To the extent that our holding in this case is 
contrary to our holding in Sherlock v. Sherlock, 112 
Neb. 797, 201 N.W. 645 (1924), our holding in Sherlock 
is disapproved. 

For these reasons, therefore, the judgment of the 
three-judge panel of the Workmen’s Compensation 
Court is affirmed, except with regard to the denial of 
the 50-percent penalty and statutory fees allowed by 
the trial court. Our review of the record discloses 
that there was no reasonable controversy as between 
Pawley and Franklin. Whether Brownell-Talbot 
was a statutory employer and therefore jointly and 
severally liable would not in any manner have af- 
fected Pawley’s independent liability. For that rea- 
son we believe that the one-judge compensation 
‘court was correct in holding that no reasonable con- 
_troversy existed and the penalty and attorney fee 
provisions of § 48-125 should apply. We reinstate 
that portion of the one-judge opinion which allowed 
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allow Franklin an additional attorney fee in the. 
amount of $750 to apply upon his attorney fees for 


services in this court. 
AFFIRMED AS MODIFIED. 


STATE OF NEBRASKA, APPELLEE, V. THE E)MBASSY 
CORPORATION, APPELLANT. 
340 N.W.2d 160 


Filed November 10, 1983. No. 83-161. 


1. Constitutional Law. Neb. Rev. Stat. §§ 28-813(1) and 28-807(9) 
(Reissue 1979) are not unconstitutionally vague. 

2. Constitutional Law: Obscenity: Statutes: Juries. The fact that 
juries may reach different results on similar facts does not render 
obscenity statutes unconstitutional, nor does it create a right of re- 
liance when other questionable material is exhibited. 

3. Obscenity: Proof. In a prosecution for exhibiting obscene 
material the State is not required to prove that the material was 
obscene, other than by introducing the material itself. 

4. Trial: Obscenity: Evidence. Expert testimony is not necessary 
to enable the jury to judge the obscenity of materials which have 
been placed into evidence. 


Appeal from the District Court for Lancaster 
County: SAMUEL VAN PELT, Judge. Affirmed. 


Herbert J. Friedman of Friedman Law Offices, 
for appellant. 


Paul L. Douglas, Attorney General, and Ralph H. 
Gillan, for appellee. 


KrivosHa, C.J., BOSLAUGH, WHITE, HASTINGS, 
CAPORALE, SHANAHAN, and GRANT, JJ. 


° BOSLAUGH, J. 

The defendant is a corporation which operates the 
Embassy Theatre in Lincoln, Nebraska. It was 
charged with exhibiting two obscene films on July 6, 
1979, at its theater, in violation of Neb. Rev. Stat. 
§ 28-813(1) (Reissue 1979). The films were entitled 
‘‘My Sister Hileen’’ and ‘‘Seven Into Snowy.”’ 
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The jury trial in the county court began on Novem- 
ber 4, 1980, and resulted in a guilty verdict on count 
I. However, the jury was unable to reach a verdict 
on count II, which involved the film ‘‘Seven Into 
Snowy.” At the second trial on count II the jury re- 
turned a guilty verdict. Defendant was fined $200 on 
count I and $500 on count II. 

The defendant appealed to the District Court, 
where the cases were consolidated. The District 
Court affirmed the verdict and sentences. The 
cases have been docketed in this court as one ap- 
peal. 

The defendant has assigned as error the failure of 
the trial court to determine that § 28-813(1) is uncon- 
stitutionally vague; the failure to find as a matter of 
law and fact that the films were not obscene within 
the meaning of the statute; and the failure to find 
that the defendant had been deprived of due process 
of law in that it had not been warned of the obscene 
nature of the films. 

We have previously determined that the Nebraska 
obscenity statutes are not unconstitutionally vague 
‘and fulfill the requirements set forth in Miller v. 
California, 413 U.S. 15, 93 S. Ct. 2607, 37 L. Ed. 2d 419 
(1973). See, e.g., State v. Tara Enterprises, Inc. 
and Zachary Productions, Ltd., 202 Neb. 260, 274 
N.W.2d 875 (1979); State v. American Theater Corp., 
194 Neb. 84, 230 N.W.2d 209 (1975). Miller v. Cali- 
fornia, supra at 24, set forth the following guidelines 
for permissible state regulation of obscenity: ‘‘Asa 
result, we now confine the permissible scope of such 
regulation to works which depict or describe sexual 
conduct. That conduct must be specifically defined 
by the applicable state law, as written or authori- 
tatively construed. A state offense must also be 
limited to works which, taken as a whole, appeal to 
the prurient interest in sex, which portray sexual 
conduct in a patently offensive way, and which, 
taken as a whole, do not have serious literary, artis- 
tic, political, or scientific value. 
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“‘The basic guidelines for the trier of fact must be: 
(a) whether ‘the average person, applying con- 
temporary community standards’ would find that 
the work, taken as a whole, appeals to the prurient 
interest, [citations omitted], (b) whether the work 
depicts or describes, in a patently offensive way, 
sexual conduct specifically defined by the applicable 
state law; and (c) whether the work, taken as a 
whole, lacks serious literary, artistic, political, or 
scientific value.”’ 

The statutes under which defendant was charged 
and convicted provide: ‘‘Any person who knowingly 
(a) prints, copies, manufactures, prepares, pro- 
duces, or reproduces obscene material for purpose 
of sale or distribution, (b) publishes, circulates, 
sells, rents, lends, transports in intrastate com- 
merce, or distributes or exhibits any obscene ma- 
terial, (c) has in his possession with intent to sell, 
rent, lend, transport, or distribute any obscene ma- 
terial, or (d) promotes any obscene material or per- 
formance shall be guilty of a Class I misdemeanor.” 
§ 28-813(1). 

“‘Obscene shall mean (a) that an average person 
applying contemporary community standards would 
find that the work, material, conduct or live per- 
formance taken as a whole predominantly appeals 
to the prurient interest or a shameful or morbid in- 
terest in nudity, sex or excretion, (b) the work, ma- 
terial, conduct or live performance depicts or de- 
scribes in a patently offensive way sexual conduct 
specifically set out in sections 28-807 to 28-829, and 
(c) the work, conduct, material or live performance 
taken as a whole lacks serious literary, artistic, po- 
litical, or scientific value.’’ Neb. Rev. Stat. 
§ 28-807(9) (Reissue 1979). 

The language of the statutes was clearly patterned 
upon the language of Miller v. California, supra, 
quoted above. The Nebraska statutes are within the 
constitutionally permissible scope in which a state 
may regulate obscenity. 
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Defendant next contends that the films were not 
obscene as a matter of law and fact. The films had 
little, if any, plot or story line, and consisted of 
scene after scene of sexual intercourse, lesbianism, 
homosexuality, cunnilingus, and fellatio. These 
films were clearly obscene as that term is defined 
by §§ 28-813(1) and 28-807(9). See, State v. Ameri- 
can Theater Corp., 196 Neb. 467, 244 N.W.2d 59 
(1976); State v. American Theater Corp., 194 Neb. 
84, 230 N.W.2d 209 (1975). The jury verdict is sup- 
ported by the evidence. 

The defendant argues that because it was earlier 
acquitted of similar charges for showing two al- 
legedly obscene films which, defendant asserts, 
were similar in content to those involved in the pres- 
ent case, the convictions cannot stand. The defend- 
ant argues that the prior determination of com- 
munity standards created in it the right to rely upon 
that determination in exhibiting films. 

This argument is not persuasive. Initially, we 
note that in determining an issue of fact each case 
must be determined on evidence peculiar to it alone 
and not by comparison to fact determinations made 
by another jury in a similar case. See Holmquist v. 
Volkswagen of America, Inc., 261 N.W.2d 516 (Iowa 
App. 1977). We also note that a prior acquittal can- 
not act as a bar to a conviction for showing films 
which were not subjects of the earlier charges. The 
cases do not present the identity of issues required 
by any theory of claim preclusion. See Cedars 
Corp. v. Sun Valley Development Co., 213 Neb. 622, 
330 N.W.2d 900 (1983). 

The fact that juries may reach different results on 
similar facts does not render obscenity statutes un- 
constitutional, nor does it create a right of reliance 
when other questionable material is exhibited. In 
Miller v. California, 413 U.S. 15, 93 S. Ct. 2607, 37 
L. Ed. 2d 419 (1973), the Court said at 26 and at n.9: 
“In resolving the inevitably sensitive questions of 
fact and law, we must continue to rely on the jury 
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system, accompanied by the safeguards that judges, 
rules of evidence, presumption of innocence, and 
other protective features provide, as we do with 
rape, murder, and a host of other offenses against 
society and its individual members. 

“‘The mere fact juries may reach different conclu- 
sions as to the same material does not mean that 
constitutional rights are abridged. As this Court ob- 
served in Roth v. United States, 354 U.S., at 492 n. 30 
[354 U.S. 476, 77 S. Ct. 1304, 1 L. Ed. 2d 1498 (1957)], 
‘it is common experience that different juries may 
reach different results under any criminal statute. 
That is one of the consequences we accept under our 
jury system. Cf. Dunlop v. United States, 165 U.S. 
486, 499-500 [17 S. Ct. 375, 41 L. Ed. 799 (1897)].’ ”’ 

In Hamling v. United States, 418 U.S. 87, 101, 94 
S. Ct. 2887, 41 L. Ed. 2d 590 (1974), the Court said: 
“It has, of course, long been the rule that con- 
sistency in verdicts or judgments of conviction is not 
required. United States v. Dotterweich, 320 U.S. 
277, 279 [64 S. Ct. 134, 88 L. Ed. 48] (1943); Dunn v. 
United States, 284 U.S. 390, 393 [52 S. Ct. 189, 76 
L. Ed. 356] (1932). ‘The mere fact juries may reach 
different conclusions as to the same material does 
not mean that constitutional rights are abridged. As 
this Court observed in Roth v. United States, 354 
U.S., at 492 n. 30, ‘‘ ‘it is common experience that 
different juries may reach different results under 
any criminal statute. That is one of the conse- 
quences we accept under our jury system. Cf. Dun- 
lop v. United States, 165 U.S. 486, 499-500.’ ’’’ Miller 
v. California, 413 U.S., at 26n. 9... . If consistency 
in jury verdicts as to the obscenity vel non of identi- 
cal materials is not constitutionally required, Miller 
v. California, supra, the same is true a fortiori of 
verdicts as to separate materials, regardless of their 
similarities.” 

Defendant’s final contention is that its due process 
rights were violated because the State was not re- 
quired to prove what the community standards were. 
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Defendant argues that the lack of proof of such 
standards resulted in a failure of proof as to that ele- 
ment of the offense. 

In State v. Tara Enterprises, Inc., 205 Neb. 516, 
520-21, 288 N.W.2d 290, 293 (1980), this court stated: 
“Defendant next contends that the trial court erred 
in failing to find that the State had a burden to ad- 
duce evidence with reference to community stand- 
ards on obscenity. The rule in this regard is weli es- 
tablished. ‘A juror is entitled to draw on his own 
knowledge of the views of the average person in the 
community or vicinage from which he comes for 
making the required determination, just as he is en- 
titled to draw on his knowledge of the propensities of 
a ‘‘reasonable’’ person in other areas of the law. 
Stone v. New York, C. & St. L. R. Co., 344 U.S. 407, 
409 [97 L. Ed. 441, 73 S. Ct. 358] (1953); Schulz v. 
Pennsylvania R. Co., 350 U.S. 523, 525-526 [100 L. Ed. 
668, 76 S. Ct. 608] (1956). Hamling v. United States, 
418 U.S. 87, 94S. Ct. 2887, 41 L. Ed. 2d 590 (1974); 
Smith v. United States, 431 U.S. 291, 97S. Ct. 1756, 52 
L. Ed. 2d 324 (1977).”’ 

In Hamling v. United States, supra at 100, the 
Court held that ‘‘[e]xpert testimony is not necessary 
to enable the jury to judge the obscenity of material 
which, as here, has been placed into evidence.’’ 

There being no error, the judgment is affirmed. 

AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, V. WILLIE E. TUCKER, 
APPELLANT. 
340 N.W.2d 376 


Filed November 18, 1983. No. 82-537. 


1. Confessions. In a criminal] trial a confession of guilt is not compe- 
tent as evidence unless first shown to have been voluntarily made. 
2. . Factors to be taken into account in the determination of 
whether a confession is voluntary are the circumstances of the ar- 
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tody, and the pattern of interrogation. 

3. Confessions: Appeal and Error. A finding of a trial court that 
statements or confessions were intelligently and voluntarily made 
will not be set aside on appeal unless the finding is clearly errone- 
ous. 


Appeal from the District Court for Douglas County: 
DonaLp J. HAMILTON, Judge. Affirmed. 


Thomas M. Kenney, Douglas County Public De- 
fender, and Stanley A. Krieger, for appellant. 


Paul L. Douglas, Attorney General, and G. Roderic 
Anderson, for appellee. 


KrivosHa, C.J., BOSLAUGH, WHITE, HASTINGS, 
CAPORALE, SHANAHAN, and GRANT, JJ. ° 


WHITE, J. 

After a trial to a jury appellant, Willie E. Tucker, 
was found guilty of first degree murder in the com- 
mission of a robbery. Tucker was sentenced to im- 
prisonment for life. 

Appellant assigns as the only error for consider- 
ation that the trial court erred in admitting his con- 
fession into evidence. Appellant does not argue that 
he was not fully informed of his fifth amendment 
right against self-incrimination and of his sixth 
amendment right to the assistance of counsel as 
guaranteed by the U.S. Constitution. Nor does appel- 
lant assert he did not voluntarily waive those rights. 
See Miranda v. Arizona, 384 U.S. 436, 86 S. Ct. 1602, 16 
L. Ed. 2d 694 (1966). Rather, appellant argues that 
the confession was involuntary when the totality of 
the circumstances is considered. State v. Prim, 201 
Neb. 279, 267 N.W.2d 193 (1978). 

Factors to be taken into account in the determina- 
tion of whether a confession is the product of a free 
will (i.e., voluntary) are (1) the circumstances of the 
arrest, (2) the circumstances of continuing custody, 
(3) the duration of custody, and (4) the pattern of in- 
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terrogation. Dunaway v. New York, 442 U.S. 200, 99 
S. Ct. 2248, 60 L. Ed. 2d 824 (1979). 

The appeal arises out of an armed robbery at the 
International House of Pancakes at 29th and Dodge 
Streets in Omaha, Nebraska, on December 23, 1981. 
During the course of the robbery, the victim, Lisa 
Lisko, a waitress and cashier, was shot and killed by 
one of the two robbers. 

The appellant was identified by a witness as being 
at the scene. After investigation a warrant was is- 
sued and the appellant was arrested at his father’s 
home in Omaha at approximately midnight on De- 
cember 30, 1981. 

Viewed most favorably to the State, the evidence 
received at the motion to suppress discloses that the 
appellant was allowed to dress and was taken to the 
Omaha police station. He was escorted to an inter- 
rogation room on the fourth floor, handcuffs were re- 
moved, and he was advised of his rights per 
Miranda v. Arizona, supra. After first being ad- 
vised that he was under arrest for the murder of 
Lisa Lisko, the appellant stated that he understood 
his rights, waived presence of counsel, and con- 
sented to speak with the officers. 

The interviewing officer testified that the appel- 
lant did not appear to be intoxicated or under the in- 
fluence of drugs. The appellant confirmed the testi- 
mony. After the appellant initially denied any 
knowledge of the homicide, Officer Lanny Lenker in- 
formed him that a witness had identified appellant 
as present at the pancake house on the night of the 
murder. Appellant responded that he ‘‘just felt ter- 
rible, that he would just as soon go to the electric chair 
due to the fact that his entire life had been de- 
stroyed.’’ Appellant was thereafter informed that 
his brother had made a statement. Appellant asked 
to speak to his father; the police complied. After 
speaking with his father, appellant was again told of 
the witness placing him at the scene. Appellant be- 
gan crying, stating that he ‘‘didn’t mean to shoot the 
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girl.’’ He was not threatened, coerced, or promised 
anything, and told police of his involvement in the 
crime. At approximately 2:40 a.m., after the oral 
confession, a taped statement was taken. Again, on 
the tape, all rights were explained and waived. 
Toward the end of the statement appellant re- 
marked: ‘I wanted to get this off my back.’’ His 
final comment was: ‘‘Everything I said, that’s the 
way it came to me.”’ The statement was finished at 
3:05 a.m. 

The total elapsed time from the beginning of the 
interrogation to the completion was 2 hours 35 min- 
utes, including the time appellant spoke to his 
father. 

The appellant, at the time of the commission of 
the crime, was a 21-year-old male recently released 
from incarceration for another crime. He neither 
maintained nor was shown to be either mentally or 
physically susceptible to pressure, nor was any pres- 
sure, psychological or physical, shown to have ex- 
isted. The appellant merely asserts that the pas- 
sage of 2144 hours from the time of the first interview 
until the completion of the taped statement in and of 
itself is coercive, and reason to suppress the state- 
ment. He cites no authority, nor have we discov- 
ered any that supports his view. 

Evidence exists to support the trial court’s finding 
that the confession was voluntary, and since the 
finding is not clearly erroneous, it will not be set 
aside on appeal. State v. Ellefson, 214 Neb. 747, 336 
N.W.2d 88 (1983). 

AFFIRMED. 
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J AMES AUSTIN MACE, APPELLANT, V. JERRI LYNNE 
HANSON MACE, APPELLEE. 
341 N.W.2d 307 ; 


Filed November 18, 1983. No. 82-559. 


Habeas Corpus: Child Custody: Foreign Judgments. Habeas 
corpus proceedings may be used to enforce a foreign judgment re- 
garding child custody. 

Foreign Judgments: Child Custody: Jurisdiction. Neb. Rev. 
Stat. § 43-1213 (Cum. Supp. 1982) does not require automatic en- 
forcement of a foreign decree or a foreign modification of a decree 
simply because it is shown to the court that it exists. Rather, the 
statute requires that the court in which enforcement is sought ex- 
amine the jurisdictional foundation upon which the foreign court 
acted. 

If the foreign court has assumed jurisdic- 
tion ander statutory provisions substantially in accordance with the 
Uniform Child Custody Jurisdiction Act or under factual circum- 
stances meeting the UCCJA jurisdictional standards, then the court 
must Teno EnIZe and enforce the foreign decree. 

: Primarily, the Uniform Child Custody Ju- 
rizdiction Act is concerned with subject-matter jurisdiction and not 
personal jurisdiction. Submission of a person to the jurisdiction of 
the court does not alone confer jurisdiction under the act. 

Child Custody: Jurisdiction. Usually the best interests of the chil- 
dren are served by having a determination in the state where the 
parties both reside and where the facts concerning the custody of 
the children are more readily available to the court. 

: The home state concept is therefore of the utmost 
importance in the Uniform Child Custody Jurisdiction Act, requir- 
ing the courts, when possible, to choose that forum to adjudicate 
custody disputes. 

Records: Appeal and Error. Evidence which does not appear in 
the record cannot be considered on appeal by the Supreme Court. 
Child Custody. The controlling consideration in a child custody de- 
termination is the best interests and welfare of the child. 

Among the factors to be considered in determining the best 
interests of the children are the moral fitness of the parents, re- 
spective environments offered by each parent, emotional relation- 
ship between the children and parents, and the age, sex, and health 
of the children. Sexual misconduct, while not determinative, may 
be considered. 

A child's statement of preference of custody may be con- 


sidered. 


Other considerations are the effect on the children of con- 
tinuing or disrupting an existing relationship, attitude and stability 
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of each parent, and the capacity to furnish physical care, educa- 
tion, and needs of the children. 


Appeal from the District Court for Douglas County: 
PAu. J. HickmMan, Judge. Affirmed. 


Richard F. Welling of Breeling, Welling, Place & 
Steier, for appellant. 


Rodney W. Smith of Peebles & Smith, for appellee. 


KRIvosHA, C.J., BOSLAUGH, WHITE, HASTINGS, 
CAPORALE, and SHANAHAN, JJ., and Grant, D.J. 


BOSLAUGH, J. 

This is an appeal in a proceeding for a writ of 
habeas corpus to enforce a Mississippi judgment 
changing child custody between the parties. 

The plaintiff, James Austin Mace, and the defend- 
ant, Jerri Lynne Hanson Mace, were married on 
September 28, 1972, in Elk Point, South Dakota. 
Two children were born of the marriage: Michelle 
Lynne, born May 2, 1973, and Adriane Lee, born Oc- 
tober 12, 1977. The parties were divorced on Sep- 
tember 12, 1980, by a decree of the chancery court of 
Jones County, Mississippi, the site of the couple’s 
marital home. 

The decree awarded custody of Michelle and Adri- 
ane to Jerri, subject to the reasonable visitation 
rights of James. James was ordered to pay child 
support. The decree did not prohibit Jerri from re- 
locating to another state with the children. 

Several members of Jerri’s family reside in the 
Omaha area. Jerri and the two children moved to 
Omaha, Nebraska, just a few days after the divorce 
decree was entered. James and his father helped 
Jerri pack, and the record shows no objection by 
James to this move. Jerri has resided in Omaha 
since that time, and Michelle has attended school in 
Omaha. 

In December 1981 the children went to Mississippi 
to visit their father. Although the parties had 
agreed that James would return the children to 
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Omaha, he told Jerri that she would have to come to 
Mississippi to get them. Shortly after her arrival at 
James’ parents’ house to get the children, James ar- 
rived with an officer, who served Jerri with a sum- 
mons to appear in the Jones County Chancery Court 
in an action to modify the decree. She then returned 
to Omaha with the children. 

At the modification hearing in Mississippi, Jerri 
appeared through counsel, who objected that the 
chancery court lacked jurisdiction over Jerri and 
the children. The Mississippi court held that since 
Jerri had been served with process, it had jurisdic- 
tion to modify its original decree. Jerri presented 
no evidence. James and his mother testified re- 
garding Jerri’s fitness as a custodial parent. The 
court found a material change in circumstances and 
awarded custody of the two children to James. 
Judgment was entered on March 24, 1982. On April 
9, 1982, Jerri filed a petition for a rehearing, which is 
still pending. In correspondence with the Douglas 
County District Court, the presiding judge in Jones 
County, Mississippi, stated: ‘‘No hearing has been 
requested by that attorney on that petition. Under 
our procedure, until the attorney requests a hearing 
and gives proper notice to opposing counsel, the 
matter will lie dormant.” 

On April 9, 1982, James filed a petition for a writ of 
habeas corpus in Douglas County, demanding that 
Jerri turn the children over to him pursuant to the 
March 24, 1982, Mississippi judgment modifying the 
decree of September 12, 1980. Jerri responded to the 
writ, requesting that the Nebraska court examine 
the jurisdiction of the Mississippi court in modifying 
the decree, and requesting that she be awarded cus- 
tody. 

On April 12, 1982, after an altercation with Jerri’s 
brother and upon showing a copy of the Mississippi 
decree to school officials, James took Michelle from 
her school and returned to Mississippi. Adriane re- 
mained in Omaha with Jerri. 
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At the hearing in this case the trial court ordered 
James to return Michelle to Douglas County, and 
James complied. The court then heard evidence re- 
garding the fitness of the parents, and interviewed 
the children. The court dismissed the petition for a 
writ of habeas corpus and awarded custody of the 
children to Jerri. James appeals. 

Habeas corpus proceedings may be used to en- 
force a foreign judgment regarding child custody. 
See Slidell v. Valentine, 298 N.W.2d 599 (Iowa 1980). 
The Uniform Child Custody Jurisdiction Act, 9 
U.L.A. 116-70 (1979) (UCCJA), is applicable in the 
present case. 

James argues that the UCCJA, enacted in Ne- 
braska and codified as Neb. Rev. Stat. §§ 43-1201 et 
seq. (Cum. Supp. 1982), required the District Court 
to summarily enforce the March 24, 1982, Mississippi 
modification judgment and precluded the District 
Court from making a modification decree. 

There is some doubt as to whether the 1982 Mis- 
sissippi judgment modifying the 1980 decree was a 
final order such that we might be required to en- 
force under any theory. See 50 C.J.S. Judgments 
§ 889(3) (1947). However, neither party has raised 
an issue regarding its finality, and the plaintiff could 
not be heard to assert its lack of finality, since he 
seeks to enforce the judgment. Furthermore, we 
conclude that the Mississippi court did not exercise 
jurisdiction substantially in conformity with the act, 
as required by § 43-1206, and the Mississippi judg- 
ment is not enforceable in Nebraska under the terms 
of our statute. 

‘The general purposes of the UCCJA are set forth 
in § 43-1201. Of the nine purposes listed the most 
significant to the present case is set out in subdivi- 
sion (c): ‘‘Assure that litigation concerning the cus- 
tody of a child take place ordinarily in the state with 
which the child and his family have the closest con- 
nection and where significant evidence concerning 
his care, protection, training, and personal relation- 
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ships is most readily available, and that courts of 
this state decline the exercise of jurisdiction when 
the child and his family have a closer connection 
with another state.”’ 

The UCCJA requires the enforcement of a decree 
of another state under certain conditions: ‘‘The 
courts of this state shall recognize and enforce an 
initial or modification decree of a court of another 
state which had assumed jurisdiction under statu- 
tory provisions substantially in accordance with sec- 
tions 43-1201 to 43-1225 or which was made under fac- 
tual circumstances meeting the jurisdictional stand- 
ards of the act, so long as this decree has not been 
modified in accordance with jurisdictional standards 
substantially similar to those of sections 43-1201 to 
43-1225."’ § 43-1213. 

The jurisdictional provisions of the UCCJA are set 
forth in § 43-1203: ‘‘(1) A court of this state which 
is competent to decide child custody matters has ju- 


- risdiction to make a child custody determination by 


initial or modification decree if: 

‘‘(a) This state (i) is the home state of the child 
at the time of commencement of the proceeding, or 
(ii) had been the child’s home state within six 
months before commencement of the proceeding 
and the child is absent from this state because of his 
removal or retention by a person claiming his cus- 
tody or for other reasons, and a parent or person 
acting as parent continues to live in this state; 

‘‘(b) It is in the best interest of the child that a 
court of this state assume jurisdiction because (i) 
the child and his parents, or the child and at least 
one contestant, have a significant connection with 
this state, and (ii) there is available in this state 
substantial evidence concerning the child’s present 
or future care, protection, training, and personal re- 
lationships; 

“‘(c) The child is physically present in this state 
and (i) the child has been abandoned or (ii) it is 
necessary in an emergency to protect the child be- 
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cause he has been subjected to or threatened with 
mistreatment or abuse or is otherwise neglected; or 

“(d) (i) It appears that no other state would 
have jurisdiction under prerequisites substantially 
in accordance with subdivision (a), (bd), or (c) of 
this section, or another state has declined to exer- 
cise jurisdiction on the ground that this state is the 
more appropriate forum to determine the custody of 
the child, and (ii) it is in the best interest of the child 
that this court assume jurisdiction. 

‘(2) Except under subdivisions (c) and (d) of 
subsection (1) of this section, physical presence in 
this state of the child, or of the child and one of the 
contestants, is not alone sufficient to confer jurisdic- 
tion on a court of this state to make a child custody 
determination. 

‘‘(3) Physical presence of the child, while de- 
sirable, is not a prerequisite for jurisdiction to deter- 
mine his custody.”’ 

Section 43-1213 does not require automatic enforce- 
ment of a foreign decree or a foreign modification of 
a decree simply because it is shown to the court that 
it exists. Rather, the statute requires that the court 
in which enforcement is sought examine the juris- 
dictional foundation upon which the foreign court 
acted. See In re Marriage of Hopson, 110 Cal. App. 
3d 884, 168 Cal. Rptr. 345 (1980). If the foreign court 
has assumed jurisdiction under statutory provisions 
substantially in accordance with the UCCJA or un- 
der factual circumstances meeting the UCCJA juris- 
dictional standards, then the court must recognize 
and enforce the foreign decree. 

Mississippi had not adopted the UCCJA at the time 
of the modification decree. However, this does not 
preclude the application of the UCCJA jurisdictional 
standards to the Mississippi decree. Bergstrom v. 
Bergstrom, 271 N.W.2d 546 (N.D. 1978). In this re- 
gard we consider the factual circumstances under 
which the Mississippi court assumed jurisdiction in 
light of the UCCJA standards as set forth in § 43-1203. 
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Primarily, the UCCJA is concerned with subject- 
matter jurisdiction and not personal jurisdiction. 
Submission of a person to the jurisdiction of the 
court does not alone confer jurisdiction under the 
act. § 43-1203(2). The jurisdictional standards of 
the act are designed to achieve both certainty and 
predictability in the enforcement of child custody 
decrees while assuring that a court which assumes 
jurisdiction acts in the child’s best interests. See, 
Slidell v. Valentine, 298 N.W.2d 599 (Iowa 1980); 
Hafer v. Superior Court, County of San Diego, 126 
Cal. App. 3d 856, 179 Cal. Rptr. 132 (1981). 

Section 43-1203(1)(a) provides that the court of the 
‘home state’’ of the child has jurisdiction. Section 
43-1202(5) defines ‘‘home state” as follows: ‘‘Home 
state shall mean the state in which the child immedi- 
ately preceding the time involved lived with his par- 
ents, a parent, or a person acting as parent, for at 
least six consecutive months, and in the case of a 
child less than six months old the state in which the 
child lived from birth with any of the persons men- 
tioned. Periods of temporary absence of any of the 
named persons are counted as part of the six-month 
or other period.”’ 

The evidence in this case shows that Jerri and the 
children lived in Omaha for 18 months prior to the 
commencement of this action. Nebraska, not Mis- 
sissippi, is therefore the home state of the children. 
Because the children had not lived in Mississippi 
within 6 months prior to the commencement of this 
action, § 43-1208(1)(a)(ii) does not apply. 

Section 43-1203(1)(b) provides that a court may as- 
sume jurisdiction as in the best interests of the child 
because the child and one or both of his parents has 
a significant connection with the state and there is 
available in that state substantial evidence regard- 
ing the child’s present or future care, protection, 
training, and personal relationships. The following 
statement in In re Marriage of Hopson, supra, is 
relevant: ‘‘In commenting on the application of 
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subdivision (1)(b), the commissioners expressed 
that ‘perhaps more than any other provision of the 
Act requires that it be interpreted in the spirit of the 
legislature purposes expressed’ in section 5150 
(quoted below at footnote 14 on page 353). ‘The 
paragraph was phrased in general terms in order to 
be flexible enough to cover many fact situations too 
diverse to lend themselves to exact description. But 
its purpose is to limit jurisdiction rather than to pro- 
liferate it. The first clause of the paragraph is im- 
portant: jurisdiction exists only if it is in the child’s 
interest, not merely the interest or convenience of 
the feuding parties, to determine custody in a par- 
ticular state. The interest of the child is served 
when the forum has optimum access to relevant evi- 
dence about the child and family. There must be 
maximum rather than minimum contact with the 
state’ (9 U. Laws Ann. Commrs.’ Note Foll. § 3, em- 
phasis included)... . 


‘‘Analyzing the dilemma created by the applica- 
tion of section 5152, subdivision (1)(b) under the cir- 
cumstances we note that ... we are told that the 
best interest of the child is served if jurisdiction is 
exercised by the forum with which he has maximum 
contact and which there is substantial evidence con- 
cerning his relationship with others.’’ 110 Cal. App. 
3d at 895-96, 168 Cal. Rptr. at 353-54. 

James was a resident of Mississippi at the time 
the action to modify the decree of 1980 was com- 
menced. Evidence regarding the father’s ability to 
care for his children and regarding the father’s pres- 
ent and extended families was available in Mis- 
sissippi. 

However, before we could conclude that this was 
sufficient under § 43-1203(1)(b) to warrant jurisdic- 
tion in conformity with the act so that we are re- 
quired to enforce the Mississippi judgment, we must 
consider whether the Mississippi court acted in the 
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best interests of the children when it assumed juris- 
diction. 

In Both v. Superior Ct., in & for Cty. of Mohave, 
121 Ariz. 381, 384, 590 P.2d 920, 923 (1979), the court 
said: ‘‘Usually the best interest of the child is 
served by having a determination in the state where 
the parties both reside and where the facts concern- 
ing the custody of the child are more readily avail- 
able to the court.”’ 

In Hafer v. Superior Court, County of San Diego, 
126 Cal. App. 3d 856, 866, 179 Cal. Rptr. 132, 138 
(1981), the court said: ‘‘In re Marriage of Carney, 
24 Cal.3d 725, 730-731, 157 Cal. Rptr. 383, 598 P.2d 36, 
strongly emphasizes children’s needs for stability 
and continuity. So also does the Act. The home 
state concept is therefore of the utmost importance 
in the Act, requiring the courts, when possible, to 
choose that forum to adjudicate custody disputes. 
The children’s home is the presumptively correct 
forum. A showing of need to change custody does 
not alter the fact the modification process will be 
less harmful to the children if conducted near their 
present home.”’ 

Although Mississippi had some contacts with the 
children, it is Nebraska which has the maximum 
contact. The evidence concerning the children’s 
schooling, their present care, their present relation- 
ships, and their extended family is more readily 
available in Douglas County. Moreover, Omaha, as 
the children’s home state for the entire 18-month 
period since the divorce, is the ‘‘presumptively cor- 
rect’’ forum. Hafer, supra. We also note that the 
evidence regarding Jerri’s fitness as a mother, the 
crux of James’ allegations that he should be the cus- 
todial parent, is more readily available in Douglas 
County. 

The evidence shows no factual basis to support an 
assumption of jurisdiction by Mississippi under 
_ § 43-1203(1)(c) or (d). Its assumption of jurisdiction 
did not serve the best interests of the children. Ne- 
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braska has jurisdiction under both the ‘‘home state’’ 
test and the ‘‘best interests’’ test, and it is now the 
more appropriate forum for litigation of the child 
custody issue. 

“The Act contemplates concurrent jurisdiction 
and contains three provisions to assist a court in de- 
termining which forum to choose.’’ In re Marriage 
of Leonard, 122 Cal. App. 3d 443, 468, 175 Cal. Rptr. 
903, 917 (1981). The only such provision relevant in 
this appeal is § 43-1207(1), (2), and (3): ‘‘(1) A 
court which has jurisdiction under sections 43-1201 to 
43-1225 to make an initial or modification decree 
may decline to exercise its jurisdiction any time be- 
fore making a decree if it finds that it is an incon- 
venient forum to make a custody determination un- 
der the circumstances of the case and that a court of 
another state is a more appropriate forum. - 

‘“(2) A finding of inconvenient forum may be 
made upon the court’s own motion or upon motion of 
a party or a guardian ad litem or other representa- 
tive of the child. 

“(3) In determining if it is an inconvenient 
forum, the court shall consider if it is in the interest 
of the child that another state assume jurisdiction. 
For this purpose it may take into account the follow- 
ing factors, among others: 

‘“‘(a) If another state is or recently was the 
child’s home state; 

‘‘(b) If another state has a closer connection with 
the child and his family or with the child and one or 
more of the contestants; 

““(c) If substantial evidence concerning the 
child’s present or future care, protection, training, 
and personal relationships is more readily available 
in another state; 

‘““(d) If the parties have agreed on another forum 
which is no less appropriate; and 

‘““(e) If the exercise of jurisdiction by a court of 
this state would contravene any of the purposes 
stated in section 43-1201.’’ (Emphasis supplied.) 
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We believe that if the Mississippi court had ana- 
lyzed its jurisdictional basis in conformity with the 
above-quoted section, it would have concluded that 
its assumption of jurisdiction would defeat the pur- 
poses of the act, i.e., that litigation should take place 
in the forum with maximum contact and that Ne- 
braska is the ‘‘more appropriate forum.”’ 

We conclude that because Nebraska has jurisdic- 
tion under the act and is the more appropriate 
forum, it may modify the original divorce decree 
with regard to child custody. § 43-1214. 

James assigns as error the denial of his request 
for pretrial discovery as provided by §§ 43-1218 
through 43-1222. The record does not reflect any re- 
quest for discovery, nor that such a request was de- 
nied by the court. Evidence which does not appear 
in the record cannot be considered on appeal by the 
Supreme Court. Weeks v. State Board of Education, 
204 Neb. 659, 284 N.W.2d 843 (1979). The hearing 
took place over an 8-day period, some 2 weeks after 
James’ petition was filed. It appears from the rec- 
ord that all witnesses germane to his allegations re- 
garding Jerri’s fitness appeared and testified. 

James’ final assignment of error is that it was 
error to determine that it was in the best interests of 
the children to award custody to Jerri. The review 
of a determination of child custody is de novo on the 
record; however, weight is given to the fact that the 
trial court observed the witnesses and their manner 
of testifying and that the court accepted one version 
of the facts rather than another. Hicks v. Hicks, 214 
Neb. 588, 334 N.W.2d 807 (1983); Elsasser v. Elsas- 
ser, 206 Neb. 128, 291 N.W.2d 260 (1980). 

The controlling consideration in a child custody 
determination is the best interests and welfare of the 
children. Krueger v. Krueger, 211 Neb. 568, 319 
N.W.2d 445 (1982). Among the factors to be con- 
sidered in determining the best interests of the chil- 
dren are the moral fitness of the parents, respective 
environments offered by each parent, emotional re- 
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lationships between the children and parents, and 
the age, sex, and health of the children. Sexual mis- 
conduct, while not determinative, may be consid- 
ered. Koch v. Koch, 209 Neb. 896, 312 N.W.2d 294 
(1981); Kringel v. Kringel, 207 Neb. 241, 298 N.W.2d 
150 (1980); Hicks v. Hicks, supra. A child’s state- 
ment of preference of custody may be considered. 
State ex rel. Speal v. Eggers, 181 Neb. 558, 149 
N.W.2d 522 (1967). Other considerations are the ef- 
fect on the children of continuing or disrupting an 
existing relationship, attitude and stability of each 
parent, and the capacity to furnish physical care, 
education, and needs of the children. Duff v. Duff, 
203 Neb. 767, 280 N.W.2d 69 (1979). 

In the present case the father’s main concern was 
what effect Jerri’s former boyfriend, who lived with 
Jerri and the children for several months in 1980, 
may have had on the children. 

After hearing testimony in this case from the chil- 
dren, the boyfriend, and Jerri, the District Court 
concluded that the relationship which terminated in 
December 1980 had no detrimental effect upon the 
children. The record discloses that the live-in rela- 
tionship was of but a brief duration, and has now 
ended. Although Jerri had planned to marry this 
man, she has since reconsidered those plans. This 
evidence alone did not establish that Jerri was an 
unfit parent. 

The ages and sex of the children, a 6-year-old girl 
and a 10-year-old girl, and the long relationship they 
have had with their mother must be considered. The 
mother is able to spend more time with the children 
than is their father, a medical student with several 
years of residency training ahead of him. The trial 
court interviewed the children, both of whom indi- 
cated a preference to be with their mother and indi- 
cated a reluctance to leave their established friend- 
ships in Omaha. In granting custody to the mother, 
Jerri, the trial court said: ‘‘[I]n this case it is im- 
portant to note that the upbringing of the children 
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has been for the most part the responsibility of the 
[mother]. In view of the circumstances the 
[mother] has done a commendable job in raising 
these children. These children are evidence enough 
to support the premise that the respondent has and 
will give the children both the quantity and quality 
of time necessary for their well-being.”’ 

As we view the record, custody was properly 
awarded to the mother. We find no basis upon 
which to disturb the order of the trial court in that 
regard. 

The judgment of the District Court is affirmed. 

AFFIRMED. 

KrivosHa, C.J., dissenting. 

I regret that I must dissent in this case. I believe 
that the majority has misread and misapplied the 
provisions of the Nebraska Child Custody Jurisdic- 
tion Act, Neb. Rev. Stat. §§ 48-1201 et seq. (Cum. 
Supp. 1982), and as a result has effectively repealed 
the act. : 

As noted by the majority, the act was promulgated 
by the National Conference of Commissioners on 
Uniform State Laws. An examination of its notes to 
the act are extremely helpful in understanding the 
intent and purpose of the act. (See Uniform Child 
Custody Jurisdiction Act, Commissioners’ Note, 9 
U.L.A. 151 (1979).) 

Contrary to the suggestion made by the majority, 
the ‘‘most significant’’ purpose of the act as applied 
to the present case is not § 43-1201(1)(c) but, rather, a 
number of other items, including § 43-1201(1)(b), (f), 
and (g), which provide as follows: ‘‘(b) Promote 
cooperation with the courts of other states to the end 
that a custody decree is rendered in that state which 
can best decide the case in the interest of the child 

(f) Avoid relitigation of custody decisions of 
other states in this state when feasible; (g) Facili- 
tate the enforcement of custody decrees of other 
states.’’ In my view we have chosen to ignore both 
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the direct language of the act as well as the obvious 
purpose. See § 43-1201. 

The Commissioners’ Prefatory Note further ex- 
plains the purpose of the act, noting at 111, 113-14: 
“There is growing public concern over the fact that 
thousands of children are shifted from state to state 
and from one family to another every year while 
their parents or other persons battle over their cus- 
tody in the courts of several states.... 


‘".,. Generally speaking, there has been a ten- 
dency to over-emphasize the need for fluidity and 
modifiability of custody decrees at the expense of 
the equal (if not greater) need, from the standpoint 
of the child, for stability of custody decisions once 
made.... 

‘Under this state of the law the courts of the 
various states have acted in isolation and at times in 
competition with each other; often with disastrous 
consequences. A court of one state may have 
awarded custody to the mother while another state 
decreed simultaneously that the child must go to the 
father. [Citations omitted.] In situations like this 
the litigants do not know which court to obey. They 
may face punishment for contempt of court and per- 
haps criminal charges for child stealing in one state 
when complying with the decree of the other. Also, 
a custody decree made in one state one year is often 
overturned in another jurisdiction the next year or 
some years later and the child is handed over to an- 
other family, to be repeated as long as the feud con- 
tinues. [Citations omitted.] 


“‘To remedy this intolerable state of affairs where 
self-help and the rule of ‘seize-and-run’ prevail 
rather than the orderly processes of the law, uni- 
form legislation has been urged in recent years to 
bring about a fair measure of interstate stability in 
custody awards... .”’ 

“The Act is designed to bring some semblance of 
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order into the existing chaos. ... It provides for the 
recognition and enforcement of out-of-state custody 
decrees in many instances. See Sections 13 and 15. 
Jurisdiction to modify decrees of other states is lim- 
ited by giving a jurisdictional preference to the prior 
court under certain conditions. See Section 14.” 

Obviously, the real purpose of the act was to avoid 
the very conflict which the majority opinion in this 
case has now created. Rather than limiting juris- 
diction and reducing chaos, we have increased juris- 
diction and enlarged chaos. 

As an example, the majority opinion suggests that 
there is serious doubt as to whether the 1982 Mis- 
sissippi judgment modifying the 1980 decree was a 
final order, such that we might be bound to enforce 
that decree under the act. With that conclusion I 
agree. I conclude, however, that because the Mis- 
sissippi judgment was not a final order but, rather, a 
pending order, under the provisions of § 43-1206 we 
are required to decline jurisdiction in this case until 
a final order has been entered. See § 43-1206(1). 
That is all we should do in this case. By filing a pe- 
tition for rehearing in Mississippi, Mrs. Mace has 
chosen to submit her grievance to the Mississippi 
court. She should not be permitted, on the one hand, 
to seek relief from the Mississippi court while, on 
the other hand, contending that the court is without 
jurisdiction, and its orders ignored. 

There is no question that there is presently pend- 
ing, and was at the time that the District Court for 
Douglas County, Nebraska, exercised its jurisdic- 
tion, a petition proceeding concerning the custody of 
a child in another state, thereby invoking the provi- 
sions of § 48-1206. The Commissioners’ Note to § 6 
specifically provides that this conflict is to be 
avoided. It reads at 134-35: ‘‘Because of the havoc 
wreaked by simultaneous and competitive jurisdic- 
tion which has been described in the Prefatory Note, 
this section seeks to avoid jurisdictional conflict 
with all feasible means, including novel methods. 
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Courts are expected to take an active part under this 
section in seeking out information about custody 
proceedings concerning the same child pending in 
other states. In a proper case jurisdiction is yielded 
to the other state either under this section or under 
section 7. Both sections must be read together. 


‘“‘While jurisdiction need not be yielded under sub- 
section (a) if the other court would not have jurisdic- 
tion under the criteria of this Act, the policy against 
simultaneous custody proceedings is so strong that it 
might in a particular situation be appropriate to 
leave the case to the other court even under such 
circumstances. ... 

‘Once a custody decree has been rendered in one 
state, jurisdiction is determined by sections 8 and 
14.”’ 

While § 8 is not applicable in this case, § 14 clearly 
covers the situation. The Commissioners’ Note 
makes that fact abundantly clear. It reads in part 
at 154: ‘‘Courts which render a custody decree 
normally retain continuing jurisdiction to modify the 
decree under local law. Courts in other states have 
in the past often assumed jurisdiction to modify the 
out-of-state decree themselves without regard to the 
preexisting jurisdiction of the other state. [Citation 
omitted.] In order to achieve greater stability of 
custody arrangements and avoid forum shopping, 
subsection (a) declares that other states will defer 
to the continuing jurisdiction of the court of another 
state as long as that state has jurisdiction under the 
standards of this Act. In other words, all petitions 
for modification are to be addressed to the prior 
state if that state has sufficient contact with the case 
to satisfy section 3. The fact that the court had pre- 
viously considered the case may be one factor favor- 
ing its continued jurisdiction. If, however, all the 
persons involved have moved away or the contact 
with the state has otherwise become slight, modifi- 
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cation jurisdiction would shift elsewhere. [Citation 
omitted. ]’’ 

Moreover, the example given in the Commission- 
ers’ Note is relevant to this case. The note reads at 
154: ‘‘For example, if custody was awarded to the 
father in state 1 where he continued to live with the 
children for two years and thereafter his wife kept 
the children in state 2 for 644 months (8% months 
beyond her visitation privileges) with or without per- 
mission of the husband, state 1 has preferred juris- 
diction to modify the decree despite the fact that 
state 2 has in the meantime become the ‘home state’ 
of the child. If, however, the father also moved 
away from state 1, that state loses modification ju- 
risdiction interstate, whether or not its jurisdiction 
continues under local law. ... Also, if the father in 
the same case continued to live in state 1, but let his 
wife keep the children for several years without as- 
serting his custody rights and without visits of the 
children in state 1, modification jurisdiction of state 
1 would cease.”’ 

In the instant case, while the mother was awarded 
custody of the children, she was not authorized to re- 
move the children from the jurisdiction of the Mis- 
sissippi court. Even if the father consented to the 
move, a fact which is apparently disputed, the Mis- 
sissippi court could not be divested of its continuing 
interest in or jurisdiction over the children. Fur- 
thermore, the father did not abandon the children 
nor fail to exercise his visitation rights. The chil- 
dren continued to return to Mississippi to visit with 
the father. 

In the instant case the evidence discloses that 
while Nebraska has developed contacts with the 
children, Mississippi has not lost the contacts. It is 
in Mississippi where the father lives and where the 
children regularly visit; it is in Mississippi where 
the continuing child support judgment rests and 
from where the children receive at least a portion of 
their support; it is in Mississippi where the child 
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support order must be enforced if the father fails to 
pay; and it is in Mississippi where Mrs. Mace has 
sought the court to reconsider its actions and grant 
her relief. To therefore suggest that Mississippi no 
longer has any significant interest in this matter is 
to ignore the facts. 

The majority suggests that neither § 43-1206 nor 
§ 43-1214 applies because Mississippi had not, at the 
time this action was commenced, adopted the Uni- 
form Child Custody Jurisdiction Act. But that is not 
the sole criterion under the act. It must either as- 
sume jurisdiction under statutory provisions sub- 
stantially in accordance with the act or enter its de- 
cree under factual circumstances meeting the 
jurisdictional standards substantially similar to the 
act. As the Commissioners’ Note indicates, this 
does not require that the initial jurisdiction remain 
the ‘‘home state,’ but only that it retain sufficient 
interest in the case. 

The Commissioners’ Note at 151 to § 13 of the act 
emphasizes this point. 

‘This section and sections 14 and 15 are the key 
provisions which guarantee a great measure of se- 
curity and stability of environment to the ‘interstate 
child’ by discouraging relitigations in other states. 
{Citations omitted. ] 

‘‘Although the full faith and credit clause may per- 
haps not require the recognition of out-of-state cus- 
tody decrees, the states are free to recognize and en- 
force them. See Restatement of the Law Second, 
Conflict of Laws, Proposed Official Draft, section 
109 (1967), and see the Prefatory Note, supra. This 
section declares as a matter of state law, that cus- 
tody decrees of sister states will be recognized and 
enforced. Recognition and enforcement is manda- 
tory if the state in which the prior decree was ren- 
dered 1) has adopted this Act, 2) has statutory juris- 
dictional requirements substantially like this Act, or - 
3) would have had jurisdiction under the facts of the 
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case if this Act had been the law in that state. [Cita- 
tion omitted. ] 

‘* ‘Jurisdiction’ or ‘jurisdictional standards’ under 
this section refers to the requirements of section 3 in 
the case of initial decrees and to the requirements of 
sections 3 and 14 in the case of modification de- 
crees.”’ 

The ‘‘home state’’ concept of § 43-1203 is relevant 
only when the initial state has lost jurisdiction by 
reason of both parties leaving the original state or 
by reason of some deliberate action taken by one of 
the parties which relieves the original state of its ju- 
risdiction. 

Our decision in this case has brought about ex- 
actly all of the things which the adoption of the act 
sought to eliminate. We now have two decrees in 
two different jurisdictions involving the custody of 
the children, neither of which apparently can be en- 
forced outside the jurisdiction in which the decree 
was entered. Moreover, because the Mississippi 
court has granted the father custody, it has ter- 
minated child support. Nebraska, under this act, 
cannot impose child support, and now the children 
must be without child support. Furthermore, should 
the wife ever go into Mississippi for the purpose of 
attempting to seek a child support order, she will 
likely be held in contempt of court and in violation of 
an existing court decree. How we suggest that all of 
this is in the best interests of the children is difficult 
to imagine. 

One further aspect of the majority opinion re- 
quires comment. The majority states that, before 
we are required to recognize the Mississippi decree 
in any event, we must consider whether the Missis- 
sippi court acted in the best interests of the child 
when it assumed jurisdiction. The majority then 
reasons that Mississippi did not act in the child’s 
best interests when it granted custody to the father, 
a married medical student with a stable home, and 
took custody away from the mother, whom the evi- 
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dence discloses had permitted a male to live with 
her and the children during a part of 1980. How we 
reach that conclusion in view of our recent decisions 
in Hinz v. Hinz, ante p. 335, 338 N.W.2d 442 (1983); 
Hicks v. Hicks, 214 Neb. 588, 334 N.W.2d 807 (1983); 
and Krueger v. Krueger, 211 Neb. 568, 319 N.W.2d 
445 (1982), is difficult to follow. 

It appears to me that what we have attempted to 
do in this case is to find justification for placing cus- 
tody of the children with the mother, notwithstand- 
ing the order of a court having jurisdiction over the 
parties. In order to accomplish that end we have 
had, therefore, to ignore our own case law and the 
statutes involved. Apparently, we believe we can 
determine ‘‘best interest’’ better than the Missis- 
sippi court can. Would we wish other jurisdictions 
to so lightly consider our decrees? I fear that we 
have created untold difficulty by our action here, 
and it will not take very long for us to wish we had 
not reached the conclusion we have reached. The 
trial court should have required the parties to return 
to Mississippi where the entire matter could be re- 
solved. I would have so held. 

CAPORALE, J., joins in this dissent. 


AIRPORT INN, INC., ET AL., APPELLANTS, V. COUNTY 
BoaRD OF EQUALIZATION OF THE COUNTY OF LANCASTER 
ET AL., APPELLEES, 

340 N.W.2d 378 


Filed November 18, 1983. Nos. 82-585, 82-586, 82-587. 


1. Taxation: Appeal and Error. An appeal from a board of equal- 
ization is reviewed by this court de novo as an equitable proceed- 
ing. 

2. : . In an appeal from a board of equalization the bur- 
den is upon the taxpayer to show by clear and convincing evidence 
that the board’s determination as to actual value is incorrect and 
invalid. 

3. Taxation: Valuation. Nothing in Neb. Rev. Stat. § 77-112 (Reissue 
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1981) requires the county assessor or county board to use all of the 
factors set forth therein. Instead, they may use such factors or a 
combination thereof which they determine to be applicable in de- 
termining actual value under the Constitution of Nebraska. 


Appeal from the District Court for Lancaster 
County: ROBERT T. Finn, Judge. Affirmed. 


John F. Akin, for appellants. 


Michael G. Heavican, Lancaster County Attorney, 
and Michael E. Thew, for appellees. 


KrivosHa, C.J., BOSLAUGH, WHITE, HASTINGS, 
CAPORALE, SHANAHAN, and GRANT, JJ. 


CAPORALE, J. 

In these consolidated appeals plaintiffs-appellants, 
Airport Inn, Inc., and Prudential Insurance Com- 
pany of America, take exception to the trial court’s 
determination that the valuations fixed by the 
defendant-appellee Lancaster County Board of 
Equalization were not greater than their property’s 
actual values. We affirm. 

The real estate and improvements in question, lo- 
cated in Lancaster County, are owned by Prudential 
and leased by Airport Inn, Inc., which is obligated 
by its lease agreement to pay the taxes. The actual 
value for tax purposes for the years 1979 and 1980 
was assessed, including an adjustment required by 
the State Board of Equalization and Assessment, at 
$1,765,285. These valuations were left undisturbed 
by the board of equalization and the trial court. The 
actual value assessed for tax purposes for the year 
1981 is not reflected by the record, but was adjusted 
to $1,617,550 by the trial court pursuant to a stipula- 
tion which is likewise not contained in the record. 

Plaintiffs claim the trial court erred in deter- 
mining that their evidence failed to overcome the 
presumption of regularity in favor of the board, and 
failed to show that the values fixed by the board 
were unreasonable. 

Although an appeal from a board of equalization is 
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reviewed by this court de novo as an equitable pro- 
ceeding, Beynon Farm Products v. Bd. of EHqual- 
ization, 213 Neb. 815, 331 N.W.2d 531 (1983), the 
burden is upon the taxpayer to show by clear and 
convincing evidence that the board’s determination 
as to actual value is incorrect and invalid. Richman 
Gordman v. Board of Equalization, ante p. 379, 338 
N.W.2d 761 (1983). 

Obviously, if the evidence sustains the actual 
values fixed by the board of equalization, it matters 
not whether, at some point during the trial in the 
District Court, the presumption of regularity dis- 
appeared. We therefore review the evidence from 
that perspective. 

Carol Broman, the assessor, testified that the 
valuation of plaintiffs’ land was reached by a com- 
parative sales analysis. The valuation of the im- 
provements was reached by a cost approach. The 
assessor estimated the value of the land for 1979 tax 
purposes to be $222,555 and that of the improvements 
to be $1,542,730, for a total of $1,765,285. 

Plaintiffs’ expert witness testified that he had ap- 
praised the land by the comparative sales analysis 
method and reached the conclusion that the 256,825 
square feet should be valued at $.80 per square foot, 
or approximately $205,000. 

Plaintiffs’ expert also testified he used three dif- 
ferent approaches in valuing the property. The cost 
approach generally consists of determining the re- 
placement or reproduction cost of the improve- 
ments; subtracting an amount for physical de- 
terioration and functional and economic obsoles- 
cence; and adding the value of the land. His cost 
approach resulted in the following: 


Reproduction Cost $3,245,748 
~—20% physical deterioration 649,150 


2,596,598 
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—50% functional and economic 
obsolescence 1,298,299 
1,298,299 


+land 205,000 
$1,503,299 

This expert placed the value by use of the cost ap- 
proach at $1,500,000. 

Plaintiffs’ expert next used the market approach, 
which analyzes recent sales of similar properties. 
He gave little weight to this approach because of the 
lack of recent verifiable local sales of motels. None- 
theless, his estimate of the value by this approach 
was between $1,300,000 and $1,700,000. 

The last appraisal approach used by plaintiffs’ ex- 
pert was the income approach, the one he thought 
should be given major weight. This method deter- 
mines value by relating the property’s net yearly in- 
come to a capitalization rate, the return considered 
necessary to attract capital to an investment. Plain- 
tiffs’ expert placed this rate at 14 percent for 1979, 
and reached a 1979 income approach estimate of 
value of $1,104,000. When confronted with the fact 
that his valuation was based upon estimated income 
figures not derived from Airport Inn’s financial 
statements, he recalculated the valuation, using fi- 
nancial statement data. He had also calculated the 
value of the land based upon erroneous zoning as- 
sumptions. He admitted this error, but contended it 
would not affect the land valuation portion of his ap- 
praisal. 

The plaintiffs’ expert concluded, after outlining all 
the approaches he took, that the value of the prop- 
erty as of May 17, 1979, was $1,300,000. 

In 1982 the board had the property surveyed by an 
outside expert, who, like plaintiffs’ expert, is a li- 
censed real estate appraiser, to determine its value 
as of December 31, 1979. His appraisal, considering 
the actual zoning, resulted in a land value of $1.25 
per square foot, or $320,000. His cost approach, 
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which used a 30-percent obsolescence factor instead 
of the plaintiffs’ 50-percent, resulted in a valuation 
at $1,790,000. 

The board’s expert found only one local com- 
parable sale, and reached a valuation of $1,650,000 
based upon the market approach. 

The income analysis approach employed by the 
board’s expert related the net income from the 
motel operation to a capitalization rate and related 
the rental income paid to Prudential to the capital- 
ization rate. He used a 12.5-percent rate which was 
drawn from a national study, and adjusted for the 
property’s past history. This income approach 
reached a valuation of $1,780,000. The board’s ex- 
pert, like the plaintiffs’, gave primary weight to the 
income approach, and concluded that the market 
value of the property was $1,780,000. 

Neb. Rev. Stat. § 77-201 (Reissue 1981) requires 
that real estate not expressly exempted be taxed at 
actual value. Actual value has been held to mean 
fair market value. Beynon Farm Products v. Bd. of 
Equalization, 213 Neb. 815, 331 N.W.2d 531 (1983). 
Neb. Rev. Stat. § 77-112 (Reissue 1981) provides the 
methods to be used in arriving at actual value: 
‘‘Actual value of property for taxation shall mean 
and include the value of property for taxation that is 
ascertained by using the following formula where 
applicable: (1) Earning capacity of the property; 
(2) relative location; (3) desirability and functional 
use; (4) reproduction cost less depreciation; (5) 
comparison with other properties of known or recog- 
nized value; (6) market value in the ordinary course 
of trade; and (7) existing zoning of the property.’’ 

In essence, plaintiffs argue that inasmuch as the 
assessor did not initially include the income ap- 
proach in arriving at her valuations, her determina- 
tions of actual value cannot stand. This contention 
has already been addressed and rejected by. this 
court. In LaGord Assoc. v. County of Cass, 209 Neb. 
99, 101, 306 N.W.2d 578, 579 (1981), we stated: ‘‘Noth- 
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ing in the above statute [§ 77-112] requires the 
county assessor or county board to use all of the fac- 
tors set forth therein. Instead, they may use such 
factors or a combination thereof which they deter- 
mine to be applicable in determining actual value 
under the Constitution of Nebraska.’ 

In the final analysis the test is not what factors the 
assessor considered or failed to consider, but whether 
the property in question was valued for tax purposes 
at its actual value. 

The evidence in the instant case amply demon- 
strates the correctness of the valuations arrived at 
by the assessor for 1979 and 1980. The board’s out- 
side expert employed cost, market, and income ap- 
proaches, and concluded that the 1979 actual value 
was $1,780,000. Although plaintiffs’ expert was of 
the opinion the actual value of the property was 
$1,300,000, the board’s valuations were within the 
range of the conflicts in the evidence. 

We conclude plaintiffs have failed to show by clear 
and convincing evidence that the board’s determina- 
tions as to actual value were incorrect and invalid. 

AFFIRMED. 


BEULAH C. HUMPHREY, APPELLEE, V. CARL M. 
HUMPHREY, APPELLANT. 
340 N.W.2d 381 


Filed November 18, 1983. No. 82-612. 


1. Divorce: Appeal and Error. In a marriage of less than 2 years’ 
duration, where the tria! court has restored the parties to approxi- 
mately the position each was in before the marriage, such disposi- 
tion, if supported by the evidence, will be affirmed on review. 

2. Divorce: Trial. The practice of trial courts in dissolving a mar- 
riage but retaining for later disposition the property rights of the 
parties is disapproved. 


Appeal from the District Court for Hall County: 
RicuarD L. DEBacKER, Judge. Affirmed. 
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Sam Grimminger, for appellant. 


John R. Hall of Anderson, Vipperman, Hinman, 
Hall & Kovanda, for appellee. 


KRIvosHa, C.J., HASTINGS, CAPORALE, and GRANT, 
JJ., and BRoDKEy, J., Retired. 


PER CURIAM. 

This is a dissolution of marriage case. Petitioner- 
appellee, Beulah C. Humphrey, filed her petition on 
December 30, 1980, seeking such dissolution and a di- 
vision of property. Respondent-appellant, Carl M. 
Humphrey, answered, seeking the same relief. 

The case was tried on May 19 and June 11, 1981. At 
the conclusion of the trial the court made a docket 
entry, which was announced to the parties, finding 
that the marriage was irretrievably broken, dis- 
solving the marriage, restoring appellee’s former 
name of Knox, and taking the question of ‘‘property 
division, alimony, fees, etc.,’’ under advisement. 

On July 26, 1982, the court made the following 
docket entry: ‘‘Now on this day this cause came on 
for hearing. Each party is awarded personal prop- 
erty, including cash, in possession except as other- 
wise stated. Resp. is directed and returned [sic] to 
petitioner for items listed on Ex 20 or to account for 
same. Resp. awarded lumber business subject to 
debt. Petitioner awarded all real estate subject to 
debt, except resp. to pay PCA loan and hold peti- 
tioner harmless. Resp. granted use of ‘Ravenna 
Place’ so long as he resides there, pays taxes and 
keeps improvements insured and reasonably main- 
tained. Petitioner to pay resp. $5,000. Each to pay 
own fees and costs.”’ 

On August 3, 1982, appellant filed his motion for 
new trial. This motion was overruled by journal en- 
try on August 19, 1982, as follows: ‘‘THIS MATTER 
came on for hearing on this 19th day of August, 1982, 
on the Motion for New Trial filed by the Respondent. 
Both counsel were present. Argument was pre- 
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sented. The Final Decree was amended to award 
the 1966 Mack Truck to Respondent, on the condition 
that he remove it from the premises of Knox Con- 
struction within 30 days. The balance of the Motion 
for New Trial is overruled.”’ 

On August 30, 1982, appellant filed his notice of ap- 
peal and deposited the required docket fee, thus 
vesting jurisdiction of the case in the Supreme 
Court. 

On September 14, 1982, a decree was signed by the 
District Court judge. This decree of eight pages 
purported to dissolve the marriage of the parties 
and disposed of the property of the parties in detail. 
The decree concluded with the words, ‘‘This decree 
shall not become final for a period of six (6) months 
from the date hereof, except for purposes of appeal, 
during which time the parties shall remain married 
to each other.’’ 

We set out the procedural facts above to show the 
very real possibilities of confusion that the court has 
engendered by the procedures used in the case. 
Aside from the unexplained and wholly improper 
delay of over 13 months between the time of the 
entry dissolving the marriage of the parties on June 
11, 1981, and the entry briefly disposing of the par- 
ties’ property on July 26, 1982, the practice of bifur- 
cating a dissolution of marriage case in any manner, 
and with any timelag, is expressly disapproved by 
this court. The essence of a dissolution case is the 
marriage between the parties. From that marriage 
relationship stem rights to property in each of the 
marriage partners. It serves no interest of any 
party to dissolve the marriage itself without simul- 
taneously determining all property rights of the 
married parties. It is pointless to declare people no 
longer married but to confine them in a property re- 
lationship that knows no legal name. The bills go 
on, the receipts may flow in, but neither party knows 
his or her duties to pay, or rights to receive. Is the 
legal relationship a partnership, a joint venture, two 
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sole proprietorships, or what? What has actually 
happened in this case is unknown from the record. 
Since March 10, 1988, when appellee’s brief was 
filed, there is nothing formal before this court ex- 
cept for oral argument held in October of 1983. 

We recognize, of course, that we are now review- 
ing a situation as of June 11, 1981. The possible 
problems are legion and apparent to all. Whatever 
personal convenience a court may confer on parties 
by granting an immediate dissolution while retain- 
ing property jurisdiction cannot be worth the diffi- 
culties and problems to which the trial court is ex- 
posing the litigants. The litigants deserve better. 

Fortunately, in this case so far as we are in- 
formed, no question as to the effective date of the 
dissolution is before us. Apparently, neither of the 
parties has died—thus avoiding any question as to 
the effect of a death at one time or another. Even 
the fact that the decree was signed some 15 days af- 
ter the District Court lost jurisdiction does not pose 
a problem in this case. The decree merely recited, 
in proper detail, the determination of the court on 
July 26, 1982, as to the property rights of the parties. 
A proper motion was directed to that order of July 
26, 1982, and the case is properly before us after the 
denial of the motion for new trial. 

We turn to the facts of the case. The parties met 
in the summer of 1976, when appellee apparently an- 
swered an advertisement that appellant had placed 
in a newspaper. The parties occupied the same 
residence, off and on, from the fall of 1976 up to the 
date of their marriage on March 19, 1979. There 
were times when they were separated before the 
marriage. During at least one of these times, appel- 
lant was visited in Grand Island by another woman 
whom he had met by mail. During the time of the 
parties’ association, appellant testified that from 1 
to 25 other women visited him at his residence. 

During the time of their association before the 
marriage, appellant engaged in various ventures: 
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cattle feeding, raising hogs, farming, etc. Appellee 
loaned money to appellant for some of those pur- 
poses. The testimony is obscure as to profits, 
losses, payments, loans, or other business transac- 
tions. It is apparent that the parties together en- 
gaged in various business enterprises before the 
date of the marriage. The source of the funds for 
these enterprises is not clear, although it is apparent 
that moneys flowed from appellee to appellant. As 
an example, exhibit 35, introduced into evidence and 
testified to by appellant, shows that appellant, from 
January 2, 1979, to March 9, 1979, wrote 54 checks, 
totaling $570,523.47, ‘‘for livestock.’’ The source of 
such sums is never explained. The disposition of the 
‘livestock’? is not shown. When this testimony is 
considered with the fact that appellant had not filed 
any income tax returns for the years 1975 through 
1979, and with the fact that appellee’s separate in- 
come tax return for 1979 shows no income or loss 
from the.sale of livestock in farming operations, it is 
clear that the business relations between the parties 
cannot and should not be considered in this dissolu- 
tion case. The form of business association between 
the parties and the details of their transactions are 
impossible to reconstruct from the evidence before 
the trial court or before us. Appellee does not claim 
any amounts due from appellant on account of loans. 
Accordingly, we leave the parties as we find them 
with respect to all of their financial transactions be- 
fore the date of the marriage, with the sole excep- 
tion of a residence property purchased jointly before 
the marriage. As to this residence, the evidence 
shows that appellant contributed $7,612.39 toward its 
purchase. 

When the parties first met, and apparently on the 
date of the marriage, appellant owned a Mack truck 
with a $1,250 mortgage on it. Appellee arranged to 
pay this loan off. Appellant also testified that in 
1975 he had $20,000 from the equity in a house he 
owned in Washington. Later, appellant testified 
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that he did not sell the Washington land for more 
than he had in it. It does not appear that appellant 
had any assets other than the money put into the 
residence referred to above. 

Other evidence shows checks from appellee to ap- 
pellant in varying amounts, such as $4,800 (described 
as ‘‘farm contract,’’ exhibit 67); $3,500 (for ‘‘farm 
implements,’’ exhibit 68); and many other checks 
for ‘‘repairs.’’ Additionally, on March 18, 1979 (6 
days before the marriage), after appellee gave ap- 
pellant a check for $6,000 appellant gave appellee a 
check for $6,000. Appellee’s check was promptly 
cashed, but appellant’s check was never good and 
was returned by the bank to appellee. 

From all of these financial transactions the court 
finds that at the time of the marriage appellant had 
a Mack truck and had invested approximately 
$7,612.39 in a house. For a marriage of such a short 
duration as this marriage, it appears that appellant 
has been treated more than fairly in the decree that 
the trial court entered, wherein appellant received a 
lumber business with an inventory of over $14,000, 
$5,000 in cash, his Mack truck, and the use of certain 
land. 

We hesitate to approve the provisions of a dissolu- 
tion decree where the parties are tied together in the 
fashion set out in the court’s docket entry of July 26, 
1982; i.e., when real property is given to appellee, 
but appellant is ‘‘granted use of ‘Ravenna Place’ so 
long as he resides there, pays taxes and keeps im- 
provements insured and reasonably maintained.”’ 
When appellee asks that the trial court’s decision be 
affirmed, however, we see no need to intervene. 
The judgment of the trial court is affirmed. 

AFFIRMED. 
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GEORGIA R. NEVOTTI, APPELLANT, V. JOSEPH R. 
NEVoTTI II, APPELLEE. 
339 N.W.2d 928 


Filed November 18, 1983. No. 82-629. 


Appeal from the District Court for Douglas County: 
JERRY M. GitTnick, Judge. Affirmed. 


Alan H. Kirshen, for appellant. 
No appearance for appellee. 


KrRIvosHaA, C.J., WHITE, and Hastincs, JJ., and 
BRODKEY, J., Retired, and MurpuHy, JoHN, D.J. 


PER CURIAM. 

Having reviewed the reccrd de novo, as we are re- 
quired to do, we find that the order and judgment of 
the District Court are correct and are affirmed. 

AFFIRMED. 


ANDERSON MARKETING ASSOCIATES, INC., A 
CORPORATION, APPELLEE, V. JOHN ROBERTS, DOING 
BUSINESS AS ROBERTS PLUMBING AND HEATING, 
DEFENDANT AND THIRD-PARTY PLAINTIFF, APPELLANT, 
KEITH SCHWARZ, DOING BUSINESS AS CENTRAL VAC 
INTERNATIONAL, THIRD-PARTY DEFENDANT, APPELLEE. 
340 N.W.2d 384 


Filed November 18, 1983. No. 82-639. 


1. Default Judgments. Upon compliance with Neb. Rev. Stat. § 24-537 
(Reissue 1979), the setting aside of a default judgment is not auto- 
matic, but rests in the sound discretion of the trial court. Such dis- 
cretion is not an arbitrary one and must be exercised reasonably. 

In addition to the requirements of Neb. Rev. Stat. § 24-537 
(Reissue 1979), a party seeking to vacate a default judgment must 
also tender an answer or other proof disclosing a meritorious de- 
fense. 

3. Attorney Fees. It is the general practice in this state to allow the 
recovery of attorney fees and expenses only in those cases as are 
provided for by statute, or where the uniform course of procedure 
has been to allow such recovery. 


wN 
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4. Default Judgments: Attorney Fees. Ordinarily, attorney fees will 
not be allowed in an appeal of a default judgment. 


Appeal from the District Court for Harlan County: 
WILLIAM G. CAMBRIDGE, Judge. Reversed and re- 
manded with directions. 


McKelvie & McNally Law Offices, for appellant. 
Person, Dier & Person, for appellee Schwarz. 


WHITE and CAPORALE, JJ., and BRODKEY, J., Re- 
tired, and Buus, D.J., and COLWELL, D.J., Retired. 


WHITE, J. 

This is an appeal from the judgment of the District 
Court for Harlan County, Nebraska, which affirmed 
an order of the county court setting aside a default 
judgment entered in favor of the third-party plain- 
tiff, John Roberts, doing business as Roberts Plumb- 
ing and Heating, against Keith Schwarz, doing busi- 
ness as Central Vac International, third-party de- 
fendant. Two assignments are urged here. First, 
that the county court erred in finding that the provi- 
sions of Neb. Rev. Stat. § 24-587 (Reissue 1979) pro- 
vide that upon compliance with the requirements 
therein set forth the court is required to auto- 
matically set aside a default judgment. The second 
error urged is that, assuming the provisions of the 
above section do not automatically require the court 
to set aside a default judgment, the county court 
abused its discretion in setting aside the default 
judgment. A discussion of the facts is necessary for 
an understanding of this case. 

On July 3, 1979, Anderson Marketing Associates, 
Inc., a corporation, the original plaintiff in this ac- 
tion, filed a suit in the county court of Harlan 
County, Nebraska, on a promissory note. On De- 
cember 7, 1979, the defendant and third-party plain- 
tiff, John Roberts, filed an answer to the petition and 
a motion to file a third-party action against Keith 
Schwarz. The motion was set for hearing on De- 
cember 20, 1979, and was granted on December 27, 
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1979. The third-party petition, filed as an exhibit 
with the motion, alleged that the proceeds of the 
note sued on by Anderson Marketing Associates, 
Inc., were used to buy a certain quantity of central 
vacuum machines which Roberts alleged did not 
perform according to an express warranty and did 
not satisfy the implied warranty of merchantability. 
The first appearance of the third-party defendant, 
appellee herein, was by special appearance on 
March 10, 1980. The order overruling the special ap- 
pearance was filed on March 31, 1980, and Schwarz 
was ordered to answer or otherwise plead to the pe- 
tition filed by the third-party plaintiff, Roberts. No 
time was specified for compliance in the court’s or- 
der. The next filing was on September 18, 1980, 
nearly 6 months after the entry of the order over- 
ruling the special appearance. On that date 
Schwarz, by his counsel, filed a motion to make 
more definite and certain. The motion was noted 
for hearing on October 24, 1980, and again on No- 
vember 7, 1980; it was overruled on that latter date. 
Neither party took any further action on this matter 
until July 23, 1981, when the third-party plaintiff, 
John Roberts, filed a motion for default judgment. 
The motion for default judgment was noticed for 
hearing on August 6, 1981; a copy was mailed to the 
third-party defendant, Schwarz, and another copy 
hand-delivered to third-party defendant’s counsel. 
There was no response or appearance filed, and the 
court entered a default judgment on August 11, 1981. 
The motion to set aside the default judgment was 
filed by Schwarz’ counsel that same day. This mo- 
tion did not comply with § 24-537, in that it did not 
tender costs. Ata hearing the trial court suggested 
that the third-party defendant file a new motion. On 
August 21, 1981, a new motion to set aside the default 
judgment was filed, which tendered costs. On that 
same day the default judgment was set aside by the 
county court. 

At the hearing on the first motion to set aside the 
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default judgment, statements and representations 
by the two counsel were made to the court. The 
statement of counsel for the third-party defendant, 
insofar as it relates to the default, is as follows: 
“MR. HROUDA: ... The history of this case, it re- 
lates back to December 7th, 1979, when a third party 
petition was filed by the defendant, John Roberts. 
On March 10th, 1980, Keith Schwarz filed a special 
appearance and said special appearance was over- 
ruled on March 27th, 1980. After that Keith Schwarz 
again filed a motion to make more definite and cer- 
tain on September 18th, 1980, and said motion was 
overruled by this Court on November 7th, 1980. 
There was no further action then for an extensive 
period of time taken on this case and there arose in 
our office, once we became aware that a default 
judgment was going to be rendered, that there was a 
concern whether or not we were still representing 
Keith Schwarz as we had no contact with him during 
this period of time; therefore, we contacted Keith 
Schwarz and asked him if he would retain us, and he 
did not reply to us until July 27, 1981. At that time, 
we were employed by him to represent him and the 
fact of the default judgment was then presented to 
us at that time; however, because of a mistake, I 
guess, on our firm’s part, and the fact that our 
senior partner, John Person was leaving on a vaca- 
tion, and we had other legal work, that the default 
hearing notice was lost in our office and we couldn’t 
find — and wasn’t brought to our attention ’til after 
August 6th, 1981, and that, I guess, myself and my 
secretary failed to note the time of the default in 
which we should have — planning to file a demur 
[sic] or an answer in this case. Therefore, it is our 
contention that this failure to make an appearance 
on August 6th, 1981, was not intentional, but was 
simply a result of an accident and a mistake and 
that the notice was lost and that the time for the 
hearing was not noted on my calendar and because 
of other serious press of legal matters in getting 
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ready for my senior partner’s vacation so there was 
a simple mistake. It is our contention that Keith 
Schwarz does have a good and meritorious defense 
to the cause of action.’’ 

The testimony of the counsel for Schwarz was es- 
sentially uncontradicted, except for the statement of 
Roberts’ counsel that at the time the notice of the 
default was hand-delivered to the office of Schwarz’ 
counsel, his attorney indicated that they no longer 
represented Mr. Schwarz, although admittedly they 
had entered their appearance in that action more 
than 1 year previously. Counsel also noted that the 
court proceedings did not indicate any motion for 
leave to withdraw filed or granted by the court. 

The first assignment of error is easily disposed of. 
Section 24-537 recites in pertinent part: ‘‘When 
judgment shall have been rendered against a de- 
fendant in his absence, the same may be set aside 
upon the following conditions: ....’’ (Emphasis 
supplied.) It is so elementary that it is beyond 
argument that the use of the word ‘‘may,’’ when ad- 
dressed to the powers of a court, does not command 
that on fulfillment of the condition the court abso- 
lutely be required to take that action; rather, the 
fair implication of the word is that the granting or 
taking of the suggested action is addressed to the 
sound discretion of the trial court. 

We then pass to the more important of the issues 
involved, whether or not the trial court abused its 
discretion. In our most recent case involving the 
vacating of a default judgment, Lincoln Welding 
Supply v. Inhalation Plastics, 213 Neb. 862, 865, 331 
N.W.2d 804, 806 (1983), we said, referring to Vacca v. 
DeJardine, 213 Neb. 736, 331 N.W.2d 516 (1983): 
“(T]he vacating of a default judgment rests in the 
sound discretion of the trial court, but such discre- 
tion is not an arbitrary one and must be exercised 
reasonably. We held therein that it was an abuse of 
discretion to grant a default judgment in the ab- 
sence of a prior order to show cause why such should 
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not be done because of the failure to serve answers 
to certain discovery requests. We also held it was 
an abuse of discretion to set aside a default judg- 
ment where no answer had ever been filed, because 
a party seeking to vacate a default judgment must 
tender an answer or other proof disclosing a meri- 
torious defense.’’ The record in the instant case dis- 
closes no evidence of a meritorious defense offered 
by Schwarz at the time the motion was filed. In 
fact, his answer was not filed until August 27, 1981, 6 
days after the default judgment was set aside. 

While it is the policy of the law to give a litigant 
full opportunity to present his contentions in court 
and to give relief for inadvertent or slight omissions, 
it is also the duty of the court to prevent abuse of 
process, unnecessary delay in the prosecution of ac- 
tions, and to guard against the dilatory and frivolous 
proceeding. Beren Corp. v. Spader, 198 Neb. 677, 
255 N.W.2d 247 (1977); Beliveau v. Goodrich, 185 
Neb. 98, 173 N.W.2d 877 (1970). 

Between April 1, 1980, and August 11, 1981, the 
third-party defendant, through his counsel, did noth- 
ing in this action except file a motion to make more 
definite and certain, which was promptly heard and 
overruled. The absence of diligence is apparent. It 
may be said that perhaps the county court’s re- 
luctance or inability to set time frames for prompt 
pleadings may have contributed to the lethargy of 
counsel for Schwarz. The record on its face belies 
the due diligence. The only diligence exercised by 
counsel for Schwarz in this case was in filing a mo- 
tion to set aside a default judgment, having, as it 
were, simply ‘‘spaced off’’ the notice for hearing on 
the motion to take a default judgment. Applicable 
here, although admittedly not in the same pro- 
cedural context, is our recent opinion of Wilson v. 
Bryan Memorial Hosp., ante p. 446, 338 N.W.2d 796 
(1983), in which this court expressed its disapproval 
of unnecessary delays in the progression of cases in 
the trial courts. In that case we sustained the Dis- 


676 215 NEBRASKA REPORTS 


trict Court’s dismissal of an action involving unex- 
plained delay in filing pleadings, much as we have in 
this case. Schwarz’ counsel, in his effort to show 
good cause, supplies the court with information in 
respect to his activities after the default judgment 
was entered, but he totally fails to explain the 17 
months of delay from the time he entered his ap- 
pearance until the default judgment was entered, 
save and except for the filing of two insignificant 
motions obviously meant only to prolong the case. 
We find that delay not only unexplained, but find it 
difficult to imagine a rational explanation of a delay 
of 17 months in so minor a lawsuit. Counsel for the 
third-party plaintiff showed remarkable patience in 
allowing Schwarz’ counsel to delay the matter, as 
did the court. This court’s patience is not so easily 
assuaged. We hold, absent good cause shown, that 
it was an abuse of discretion for the trial court to set 
aside the default judgment entered after a 17-month 
period in which only one minor pleading, largely de- 
signed to precipitate delay, was filed. 

Appellant’s counsel asks for an allowance of an at- 
torney fee, citing the decision in Beliveau v. Good- 
rich, supra. In that case an allowance of an at- 
torney fee was made on the court’s finding that it 
was in the interest of justice that plaintiff receive an 
attorney fee in the appeal of a default judgment. 
That case does not indicate a common course of 
practice in allowance of attorney fees and has not 
been generally followed as a uniform course of pro- 
cedure. We conclude that the allowance of an attor- 
ney fee is not appropriate in this case. Holt County 
Co-op Assn. v. Corkle’s, Inc., 214 Neb. 762, 336 
N.W.2d 312 (1983). 

The cause is reversed and remanded with direc- 
tions to reinstate the judgment in favor of the third- 
party plaintiff, John Roberts, against Keith 
Schwarz, with costs and interest from the date of 
such judgment. 

REVERSED AND REMANDED WITH DIRECTIONS. 
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LEE ANN MoRRIS, APPELLANT, V. THE LUTHERAN 
MEDICAL CENTER, A NEBRASKA CORPORATION, 
APPELLEE. 

340 N.W.2d 388 


Filed November 18, 1983. No. 82-694. 


1. Termination of Employment. When the employment is not for a 
definite term, and there are no contractual or statutory restrictions 
upon the rights of discharge, an employer may lawfully discharge 
an employee whenever and for whatever cause he chooses, without 
incurring liability. 

2. Employment Contracts. Where an employment contract is for an 
indefinite duration, such indefiniteness by itself does not preclude 
job security provisions in an employee handbook from becoming 
part of the employment contract. 

3. Demurrer: Appeal and Error. In reviewing the sustaining of a 
demurrer this court must treat the facts alleged in the petition as 
undisputed. 

4. Pleadings: Appeal and Error. The court must accept the facts 
as set forth in the petition and may not notice or consider extrinsic 
matters in determining whether a pleading states a cause of action. 

5. Demurrer. A general demurrer admits only such facts as are well 
pleaded and does not admit mere conclusions of the pleader. 


Appeal from the District Court for Douglas County: 
JOHN E. CLarK, Judge. Affirmed. 


John B. Ashford of Bradford, Coenen & Ashford, 
and Peter C. Bataillon of Sodoro, Daly & Sodoro, for 
appellant. 


Thomas J. Culhane of Erickson, Sederstrom, 
Leigh, Ejisenstatt, Johnson, Kinnamon, Koukol & 
Fortune, P.C., for appellee. 


BOSLAUGH, HASTINGS, SHANAHAN, and GRANT, JJ., 
and CAMBRIDGE, D.J. 


HASTINGS, J. 

This is an action for breach of an employment con- 
tract brought by Lee Ann Morris, plaintiff-appellant, 
a former employee of the defendant-appellee, The 
Lutheran Medical Center. The plaintiff asked for 
recovery of lost wages, both past and future. The 
District Court sustained the defendant’s demurrer 
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for failure to state a cause of action, and dismissed 
her amended petition. 

According to the pleadings, Morris was hired as a 
nurse by the defendant on January 9, 1978, under an 
oral contract of employment for no definite term. 
On December 31, 1981, Morris was fired for miscon- 
duct. She timely appealed to the employee griev- 
ance committee, which, after a hearing, recom- 
mended that Morris be reinstated. The president of 
the hospital reversed the grievance committee’s de- 
cision and terminated the plaintiff's employment. 

In her amended petition Morris alleged that por- 
tions of the defendant’s ‘‘Policy and Procedures’”’ be- 
came part of the employee’s contract, in particular 
that the grievance procedure should have been fol- 
lowed in terminating her employment. Specifically, 
she alleged: ‘‘One of the written benefits Plaintiff 
was promised by Defendant was compliance by De- 
fendant with the employee grievance procedure.”’ 
The plaintiff also alleged that the president failed to 
follow the grievance procedure in two respects: 
First, that the president failed to make his decision 
within 5 working days; and second, that the ‘‘Presi- 
dent of Defendant hospital, contrary to the rules and 
procedures of the employee grievance procedure ... 
ignored the committee’s findings and recommenda- 
tions and reversed the committee’s findings and up- 
held the action previously taken of termination.”’ 

Under Nebraska law it is quite clear that this 
court consistently follows the rule that ‘‘{w]Jhen the 
employment is not for a definite term, and there are 
no contractual or statutory restrictions upon the 
right of discharge, an employer may lawfully dis- 
charge an employee whenever and for whatever 
cause he chooses, without incurring liability.”’ 
(Emphasis supplied.) Alford v. Life Savers, Inc., 
210 Neb. 441, 442, 315 N.W.2d 260, 261 (1982); Feola v. 
Valmont Industries, Inc., 208 Neb. 527, 304 N.W.2d 
377 (1981); Mau v. Omaha Nat. Bank, 207 Neb. 308, 
299 N.W.2d 147 (1980). 
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In Mau this court found that a company handbook 
did not create employment for a definite period. 
Here, the employee does not claim that she was 
promised permanent employment. Instead, the 
plaintiff-employee is claiming that her job termina- 
tion was wrongful because she had a contractual re- 
striction upon the right of discharge, namely, the 
grievance procedure. 

In the case at bar, the fact that plaintiff did not 
have a contract of employment for a specific term 
should not deprive her of the benefits of the griev- 
ance procedure. A reasonable inference can be 
drawn that the defendant intended to draw a benefit 
in employee relations from the procedure. This can 
be seen in the introduction to the grievance pro- 
cedure, which states as follows: ‘‘Policy: Lutheran 
Medical Center recognizes that disagreements or 
grievances may arise from time to time over deci- 
sions or actions affecting an employee’s job or his 
relations with other employees, or over claims of 
discrimination because of sex, race, color, age, reli- 
gion or national origin. To assure employees of 
prompt and fair treatment when such circumstances 
arise, the following procedure is_ established.”’ 
(Emphasis supplied.) 

The procedure then provided that the ‘‘Committee 

. shall discuss the grievance with any persons 
that it deems to be appropriate, shall consider ex- 
isting Medical Center policies and regulations ... 
and in writing shall make a recommendation to the 
President of Lutheran Medical Center concerning 
the appropriate action to be taken about the griev- 
ance.... 

“The Lutheran Medical Center President within 
five working days shall review the recommendation 
of the Committee and issue a written decision which 
shall be binding on both parties. So long as the 
Committee’s recommendation does not conflict with 
established hospital policy or applicable laws and 
regulations, the President shall not substitute his 
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judgment for that of the Committee.’’ (Emphasis 
supplied. ) 

A similar inference can be drawn that plaintiff ex- 
pected the grievance procedure to be followed. In 
fact, when she was terminated, both parties com- 
menced the grievance procedure. 

The facts of the Maw case are quite distinguish- 
able from the present situation. In Maw the handa- 
book cover specifically stated the handbook was not 
part of the contract, nor was the handbook relied 
upon at the initial contract stage. In the instant 
case the ‘‘Policy and Procedures’’ was not so re- 
stricted, and it is alleged that compliance with it 
was promised prior to the oral agreement of employ- 
ment. 

In Pine River State Bank v. Mettille, 333 N.W.2d 
622 (Minn. 1983), the Minnesota Supreme Court held 
that where an employment contract is for an indefi- 
nite duration, such indefiniteness by itself does not 
preclude job security provisions in an employee 
‘handbook from becoming part of the employment 
contract. In Pine River State Bank the Minnesota 
court stated: ‘‘There is no reason why the at-will 
presumption needs to be construed as a limit on the 
parties’ freedom to contract.’’ Id. at 628. Continu- 
ing, the Minnesota court said: ‘‘The provisions of 
the handbook section entitled ‘Disciplinary Policy’ 
do, however, set out in definite language an offer of 
a unilateral contract for procedures to be followed in 
job termination.” Id. at 630. 

The defendant’s argument, that because the oral 
contract specified no duration, the parties did not in- 
tend any job termination restrictions to be binding, 
is without merit. We agree with the reasoning of the 
Minnesota Supreme Court that this argument en- 
larges the at-will rule to impose substantive limits 
on the formation of contracts. See Restatement 
(Second) of Agency § 442, Comment a. (1958) (infer- 
ence that employment is at-will may be rebutted by 
specific terms of agreement). 
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In reviewing the sustaining of a demurrer this 
court must treat the facts alleged in the petition as 
undisputed. Dieter v. Hand, 214 Neb. 257, 333 
N.W.2d 772 (1983). However, it must be the facts set 
forth in the petition, and we may not consider ex- 
trinsic matters in determining whether a pleading 
states a cause of action. Heineman v. County of 
Hall, 213 Neb. 268, 328 N.W.2d 764 (1983). Also, a 
general demurrer admits only such facts as are well 
pleaded and does not admit mere conclusions of the 
pleader. Hall v. Cox Cable of Omaha, Inc., 212 Neb. 
887, 327 N.W.2d 595 (1982). 

Plaintiff’s amended petition alleges only that the 
president of the defendant hospital, contrary to the 
rules and procedures, ignored the committee’s find- 
ings. To prohibit the president from taking such ac- 
tion according to the ‘‘Policy and Procedures,’’ it 
must appear that those committee findings do ‘‘not 
conflict with established hospital policy or appli- 
cable laws and regulations.”’ We believe that it was 
necessary to allege and prove that allegation before 
an action could lie in this instance. 

The District Court was correct in sustaining the 
demurrer and in dismissing the action, and its judg- 
ment in doing so is affirmed. 

AFFIRMED, 


HARVEY L. SORENSEN AND MARGOT SORENSEN, 
APPELLANTS, V. LOWER NIOBRARA NATURAL RESOURCES 
DISTRICT, APPELLEE. 

340 N.W.2d 164 


Filed November 18, 1983. No. 82-707: 


Eminent Domain: Fees. A condemnee can recover fees and costs 
under Neb. Rev. Stat. § 76-1203.01 (Reissue 1981) only where the 
final judgment prevents the agency from acquiring the property by 
any condemnation proceeding or the agency abandons all attempts 
to acquire the property by condemnation. 
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Appeal from the District Court for Knox County: 
MERRItTr C. WarRREN, Judge. Affirmed. 


° 


Frank Roubicek, for appellants. 
John M. Peebles of Peebles & Smith, for appellee. 


BOSLAUGH, WHITE, and SHANAHAN, JJ., and NORTON, 
D.J., and CoLwE Lit, D.J., Retired. 


BOSLAUGH, J. 

The Sorensens appeal from the order of the Dis- 
trict Court overruling their motion for fees and costs 
arising from a condemnation proceeding brought by 
the Lower Niobrara Natural Resources District 
(Lower Niobrara). 

On July 24, 1981, Lower Niobrara filed a petition in 
the county court seeking the appointment of ap- 
praisers to appraise two tracts of land owned by the 
Sorensens, which the district sought to condemn. 
The return of the appraisers was filed on September 
8, 1981. The Sorensens appealed from the award of 
the appraisers to the District Court, and filed their 
petition in the District Court on September 9, 1981, 
requesting injunctive relief and damages. 

Lower Niobrara commenced a second condemna- 
tion proceeding on January 6, 1982, to condemn the 
same two tracts. The award of the appraisers was 
appealed to the District Court by the Sorensens on 
January 28, 1982. 

The petition filed in the District Court in the sec- 
ond appeal alleged three causes of action, the first 
two relating to the right of Lower Niobrara to con- 
demn the land. The trial court found for the defend- 
ant on the first two causes of action and retained the 
case for trial on the merits as to the third cause of 
action. The Sorensens attempted to appeal the judg- 
ment on the first two causes of action to this court, 
but Lower Niobrara’s motion for summary dis- 
missal was sustained on November 3, 1982, and that 
appeal was dismissed. 

On March 15, 1982, the Sorensens filed a motion in 
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the District Court in this case to recover their fees 
and costs pursuant to Neb. Rev. Stat. § 76-1203.01 
(Reissue 1981). 

On March 22, 1982, the District Court found that 
Lower Niobrara had failed to comply with the statu- 
tory requirements for notice and hearing concerning’ 
the proposed acquisition before commencing the 
condemnation proceeding, and issued a permanent 
injunction enjoining Lower Niobrara from entering 
upon the two tracts under color of authority of the 
July 24, 1981, condemnation proceeding. The trial 
court at that time reserved ruling on the plaintiffs’ 
claim for fees and costs. Lower Niobrara did not 
appeal from the judgment granting a permanent in- 
junction. ; 

On October 7, 1982, the court disallowed the Soren- 
sens’ application for fees and costs. The Sorensens 
appeal from this order. 

The Sorensens make their claim for fees and costs 
pursuant to § 76-1203.01: ‘‘The court having juris- 
diction of a proceeding, instituted by an agency as 
defined in section 76-1201, to acquire real property 
by condemnation shall award the owner of any right, 
title, or interest in such real property such sum as 
will in the opinion of the court reimburse such owner 
for his reasonable costs, disbursements, and ex- 
penses, including reasonable attorney, appraisal, 
and engineering fees actually incurred because of 
the condemnation proceedings, if (1) the final judg- 
ment is that the agency cannot acquire the real 
property by condemnation; or (2) the proceeding is 
abandoned by the agency. If a settlement is ef- 
fected by an agency, the court may award to the 
plaintiff reasonable expenses, fees, and costs.”’ 

Section 76-1203.01 was enacted in response to the 
following federal statute: ‘‘Notwithstanding any 
other law, the head of a Federal agency shall not 
approve any program or project or any grant to, or 
contract or agreement with, a State agency under 
which Federal financial assistance will be avail- 
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able to pay all or part of the cost of any program or 
project which will result in the acquisition of real 
property on and after January 2, 1971, unless he re- 
ceives satisfactory assurances from such State 
agency that— 

“(1) in acquiring real property it will be guided, to 
the greatest extent practicable under State law, by 
the land acquisition policies in section 4651 of this 
title and the provisions of section 4652 of this title, 
and 

‘‘(2) property owners will be paid or reimbursed 
for necessary expenses as specified in sections 4653 
and 4654 of this title.’’ 42 U.S.C. § 4655 (1976). 

Section 76-1203.01 is modeled upon 42 U.S.C. 
§ 4654(a) (1976): ‘‘The Federal court having juris- 
diction of a proceeding instituted by a Federal 
agency to acquire real property by condemnation 
shall award the owner of any right, or title to, or in- 
terest in, such real property such sum as will in the 
opinion of the court reimburse such owner for his 
reasonable costs, disbursements, and expenses, in- 
cluding reasonable attorney, appraisal, and engi- 
neering fees, actually incurred because of the con- 
demnation proceedings, if— 

‘*(1) the final judgment is that the Federal agency 
cannot acquire the real property by condemnation; 
or 

(2) the proceeding is abandoned by the United 
States.” 

In United States v. 410.69 Acres of Land, etc., 608 
F.2d 1073, 1076 (5th Cir. 1979), the court said of 
§ 4654: ‘‘Clearly Congress intended to create only a 
narrow exception to the general rule of nonrecovery 
for litigation expenses in condemnation cases... .”’ 

The Sorensens contend that the present case falls 
within either of the two classes in which expenses 
are authorized by the statute. They argue that the 
permanent injunction issued by the District Court 
was a “final judgment’’ and should be given the 
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same meaning as a final judgment for appeal pur- 
poses. This argument is not persuasive. 

The statute provides that expenses will be reim- 
bursed if the condemnation culminated in a final 
judgment that the agency cannot acquire the land by 
condemnation. In United States v. 4.18 Acres of 
Land, etc., 542 F.2d 786 (9th Cir. 1976), the court held 
that ‘‘final judgment”’ as used in § 4654(a) suggests 
a case in which the agency sought to condemn prop- 
erty without warrant. 

In the present case the court issued an order en- 
joining Lower Niobrara from entering upon the land 
by virtue of the first condemnation proceeding. The 
basis for this order was that the condemnation pro- 
ceeding had a procedural flaw. This order did not 
preclude a subsequent condemnation of the land 
and, in fact, Lower Niobrara has acquired the land 
through the second condemnation proceeding. In 
Wieczorek v. Franklin, 82 Wis. 2d 19, 260 N.W.2d 650 
(1978), the court held that a dismissal for a pro- 
cedural flaw in a condemnation proceeding was not 
a final judgment when the condemnor had the right 
to reinstitute the proceedings. 

Alternatively, the Sorensens argue that Lower 
Niobrara abandoned the proceeding because it did 
not appeal the order granting the injunction. In 
United States v. 4.18 Acres of Land, etc., supra at 
789, the court stated: ‘‘And it would be contrary to 
the substance of what occurred in this case to hold 
that the United States ‘abandoned’ the proceeding. 
The suit was not dismissed at the instance of the 
government, but over the government’s opposition 
on motion by the landowner. It is true that: the 
United States dismissed its appeal. However, the 
government announced that its purpose was only to 
avoid delay, and that a new condemnation proceed- 
ing would be instituted. Such a proceeding has in 
fact been filed, within a year of dismissal of the 
original action. Quite a different situation would be 
presented if the government had not asserted its in- 
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tention to file a new complaint and declaration of 
taking, and had not carried out that intention before 
this appeal was heard.”’ 

‘‘Abandon’’ is defined as ‘‘[t]o relinquish or give 
up with intent of never again resuming one’s right or 
interest.’’ Black’s Law Dictionary 2 (5th ed. 1979). 

In the present case Lower Niobrara did not aban- 
don its interest in condemning the property. The 
failure to appeal does not amount to an abandon- 
ment, in light of the fact that Lower Niobrara insti- 
tuted a second condemnation proceeding. See 
Drexel v. Reed, 65 Neb. 231, 91 N.W. 254 (1902). 

Although there are cases to the contrary in other 
jurisdictions, we believe the correct rule is that a 
condemnee can recover fees and costs under 
§ 76-1203.01 only where the final judgment prevents 
the agency from acquiring the property by any con- 
demnation proceeding or the agency abandons all 
attempts to acquire the property by condemnation. 

The judgment of the District Court is affirmed. 

AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, V. ERNEST HARPER, 
APPELLANT. 
340 N.W.2d 391 


Filed November 18, 1983. No. 82-713. 


1. Pleadings. A motion in limine is a procedural step to prevent 
prejudicial evidence from reaching the jury. 

. It is not the office of a motion in limine to obtain a final 
ruling upon the ultimate admissibility of evidence. 

3. Evidence: Appeal and Error. A defendant cannot predicate error 
on the admission of evidence to which no objection was made at the 
time the evidence was adduced. 


Appeal from the District Court for Douglas County: 
Pau. J. HICKMAN, Judge. Affirmed. 


Thomas M. Kenney, Douglas County Public De- 
fender, and Stanley A. Krieger, for appellant. 
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Paul L. Douglas, Attorney General, and Linda L. 
Willard, for appellee. 


KrivosHa, C.J., BOSLAUGH, WHITE, HASTINGS, 
CAPORALE, SHANAHAN, and Grant, JJ. 


KRIVosHA, C.J. 

The appellant, Ernest Harper, was charged in an 
information with one count of robbery, one count of 
use of a firearm in commission of a felony, and two 
counts of first degree sexual assault. Following 
trial to a jury, Harper was convicted of all of the 
counts and sentenced to a substantial term in the 
Nebraska Penal and Correctional Complex. He has 
appealed his conviction to this court, and assigns as 
error that the trial court permitted the introduction 
into evidence of subsequent crimes committed by 
him. We need not, however, reach that issue on its 
merits, because the error, as assigned, was not pre- 
served properly by objection at the trial and there- 
fore cannot now be considered by us on direct 
appeal. 

Prior to trial, Harper filed a motion in limine, 
which the trial court overruled. However, he made 
no objection to the introduction of testimony con- 
cerning the subsequent crimes at the time of trial. 
Apparently, he relied upon the fact that previously 
he had filed a motion in limine. That reliance, un- 
fortunately, was misplaced. The overruling of a 
motion in limine does not eliminate the need to ob- 
ject to the introduction of evidence in order to pre- 
serve the error. The function of a motion in limine 
and an objection are not the same. As we observed 
recently in State v. Tomrdle, 214 Neb. 580, 585-86, 335 
N.W.2d 279, 283 (1983): ‘‘A motion in limine is a 
procedural step to prevent prejudicial evidence from 
reaching the jury. [Citation omitted.] ... ‘[I]t is 
not the office of a motion in limine to obtain a final 
ruling upon the ultimate admissibility of evidence 
... but is rather to prevent the proponent of poten- 
tially prejudicial matter from displaying it to the 
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jury, making statements about it before the jury, or 
presenting the matter to a jury in any manner until 
the trial court has ruled upon its admissibility in the 
context of the trial itself.’ ... ‘It [the motion in 
limine] serves the useful purpose of raising and 
pointing out before trial certain evidentiary rulings 
the court may be called upon to make during the 
course of trial... . It is not a ruling on evidence and 
should not, except on a clear showing, be used to re- 
ject evidence. It adds a procedural step to the offer 
of evidence.’ 


‘‘When the trial court in this case overruled the 
motion in limine, it was incumbent upon Tomrdle to 
make an objection to the particular evidence sought 
to be adduced or offered by the State. But there was 
no such objection. A defendant cannot predicate 
error on the admission of evidence to which no ob- 
jection was made at the time the evidence was ad- 
duced. Cf., State v. Weiland, 186 Neb. 325, 183 
N.W.2d 244 (1971); State v. Holloman, 197 Neb. 139, 
248 N.W.2d 15 (1976). Consequently, because there 
is no objection in the record, there is no question to 
be examined on appeal to this court. Also, the Dis- 
trict Court’s ruling, that is, the denial of the motion 
in limine in this case, is not an appealable order.’’ 
To quote from a familiar legal phrase, Tomrdle is 
‘“‘a cow case’’ and ‘‘on all fours’’ with the instant 
case, and dispositive of this appeal. 

While our declaration in Tomrdle was made after 
the Harper case was tried, it did not declare any 
new rule of law, but simply articulated what had al- 
ways been the law in this jurisdiction. For that rea- 
son it has application in the instant case, just as it 
did in Tomrdle. 

The appellant failed to properly preserve the error 
by objecting to the introduction of the evidence at 
the appropriate time. He cannot now be heard to 
complain about the introduction of the evidence. 
That being the only error assigned by the appellant, 
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therefore in all respects affirmed. 
AFFIRMED. 


JUDITH R. JOHNSON, NOW KNOWN AS JUDITH JOHNSON 
KIRCHHOFF, APPELLANT, V. KENNETH LEE JOHNSON, 
APPELLEE, 

340 N.W.2d 393 


Filed November 18, 1983. No. 82-720. 


1. Child Support. Where an award for child support is made in one 
amount for each succeeding month for more than one child, it will 
be presumed to continue in force for the full amount until the 
youngest child reaches his majority. The proper remedy, if this be 
deemed unjust, is to seek a modification of the decree in the court 
which entered it, on the basis of the changed circumstances. 

2. A single amount to be paid periodically for the support of 
more than one child is not subject to an automatic pro rata reduc- 
tion. 

3. Judgments: Child Support. The fact that a decree fails to provide 
what is to happen upon the emancipation of a minor child does not 
create an ambiguity. 


Appeal from the District Court for Sarpy County: 
GEORGE H. STANLEY, Judge. Reversed and re- 
manded with directions. 


Thomas Blount of Garber & Batt, for appellant. 


David P. Stokes of Erickson, Sederstrom, Leigh, 
Eisenstatt, Johnson, Kinnamon, Koukol & Fortune, 
P.C., for appellee. 


KRIVOSHA, C.J., BosLauGH, WHITE, HASTINGS, 
CAPORALE, SHANAHAN, and GRANT, JJ. 


KRIVOSHA, C.J, 

This action was commenced pursuant to Neb. Rev. 
Stat. §§ 25-1587 to 25-15,104 (Reissue 1979), the Uni- 
form Enforcement of Foreign Judgments Act, by the 
appellant, Judith R. Johnson, to register a divorce 
decree which she had obtained in the circuit court of 
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Champaign County, Illinois, on February 22, 1977. 
The decree dissolved the marriage of the parties 
and, in addition to other provisions, provided for the 
payment of child support. Specifically, the decretal 
portion read in part as follows: ‘‘D. Defendant is 
ordered to pay to Plaintiff commencing upon the en- 
try of this Judgment and monthly thereafter the sum 
of Four Hundred ($400.00) Dollars per month as 
child support.’’ At the time of the entry of the de- 
cree, the parties had four minor children, two of 
whom subsequently reached their majority. As 
each child reached the age of majority, the appellee, 
Kenneth Lee Johnson, without first obtaining an or- 
der of the court, reduced the child support by $100 
per month. The Nebraska trial court (trial court) 
determined that the child support was to be applied 
pro rata among the children and, as each child 
reached his or her majority, should be reduced pro- 
portionately. Accordingly, the trial court propor- 
tionately reduced the child support to determine the 
amount due to date and the amount due each month 
thereafter. Mrs. Johnson has now appealed to this 
court, maintaining that the trial court erred in re- 
ducing the child support contrary to the provisions 
of the Illinois decree. We agree with Mrs. Johnson 
and believe that the matter must be reversed and re- 
manded for further action. 

Often, in beginning the analysis of a question of 
this nature, the court must determine which law 
should apply. In this case the choice is between the 
law of Illinois, where the judgment was obtained, 
and the law of Nebraska, where the judgment was 
sought to be registered. However, in view of the 
fact that the law in both jurisdictions is the same, we 
need not address this matter, but may go directly to 
the principal issue. 

As acknowledged by the appellee, the law in Ne- 
braska, consistent with the majority view in the 
country, is to the effect that the child support should 
not be reduced automatically as a child reaches his 
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or her majority, absent a provision in the decree to 
that effect. This court repeatedly has held: ‘‘Where 
an award for child support is made in one amount 
for each succeeding month for more than one child, 
it will be presumed to continue in force for the full 
amount until the youngest child reaches his ma- 
jority. The proper remedy, if this be deemed un- 
just, is to seek a modification of the decree in the 
court which entered it on the basis of the changed 
circumstances.’’ In re Application of Miller, 139 
Neb. 242, 246, 297 N.W. 91, 93 (1941). See, also, 
Schrader v. Schrader, 148 Neb. 162, 26 N.W.2d 617 
(1947); Ferry v. Ferry, 201 Neb. 595, 271 N.W.2d 450 
(1978). 

The same rule prevails in Illinois. In the case of 
Finley v. Finley, 81 Ill. 2d 317, 321, 410 N.E.2d 12, 14 
(1980), the Illinois court was asked to examine a di- 
vorce decree, entered on October 4, 1965, which pro- 
vided: ‘‘ ‘That the defendant shall pay to the Clerk 
of this Court who in turn shall pay the plaintiff here- 
in for the use, support and maintainance [sic] of 
said minor children the sum of Thirty ($30.00) Dol- 
lars per week, said payments to start on Friday, Oc- 
tober 8, 1965, and continue until further order of this 
Court.’ ’’ The husband in the Finley case, as in this 
case, maintained that the amounts for the children 
should be proportionately reduced when the children 
reached their majority. In rejecting that argument, 
and in holding that the entire amount remained 
fixed unless and until adjusted by the court, the 
Illinois court said at 327-29, 410 N.E.2d at 17-18: 
“The vast majority of courts, however, hold, as did 
our appellate court in Storm and its progeny cited 
above, that a single amount to be paid periodically 
for the support of more than one child is not subject 
to an automatic pro rata reduction. These courts 
require that the entire sum be paid until the yougest 
[sic] child attains majority, or until the decree is 
otherwise prospectively modified by a court order. 
[Citations omitted.]... 
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‘«’.. To allow the obligor-parent to equally divide 
the support among the children would be in derelic- 
tion of the legislative guideline set forth for the de- 
termination of the proper amount to be paid as child 
support.... Furthermore, the unilateral reduction 
of child-support payments constitutes a modification 
of the support order. The modification of such pay- 
ments is solely a judicial function which is to be ad- 
ministered only by the court and in its discre- 
tion. ... Automatic reduction in support payments 
in a case such as the one before us constitutes an 
infringement upon the discretionary powers of the 
court to modify an award. ... In view of the fore- 
going, we hold that the unilateral pro rata reduction 
of lump-sum periodic support payments for the 
benefit of more than one child upon the emancipa- 
tion of a child is impermissible under the new act, as 
well as under the common law.’’ 

We are unable to find any authority, either in this 
jurisdiction or in Illinois, which would support the 
action taken by the trial court. Moreover, we be- 
lieve that the rationale of the Illinois court supports 
the majority view. Court orders should not be sub- 
ject to nonjudicial modifications, either by the uni- 
lateral action of one of the parties or, for that mat- 
ter, by the mutual agreement of the parties. Only a 
court should be able to modify an order previously 
entered by a court. 

Mr. Johnson argues that the decree is ambiguous - 
and, therefore, parol evidence should be admitted to 
explain the intention of the parties. The fact that 
the decree does not provide for proportional reduc- 
tion in child support does not make it ambiguous, 
nor does it authorize the introduction of parol evi- 
dence. Mr. Johnson’s argument regarding am- 
biguity was made to the Illinois court in the case of 
Potocki v. Potocki, 98 Ill. App. 3d 501, 424 N.E.2d 714 
(1981). The Illinois Appellate Court rejected this ar- 
gument, stating at 504, 424 N.E.2d at 717: ‘‘Nor is 


JOHNSON v. JOHNSON 693 
Cite as 215 Neb. 689 


the provision of the agreement rendered ambiguous 
by not providing specifically for the continuance or 
diminishment of the payment upon the child’s ma- 
jority. Under section 18 of the prior divorce act the 
court could, upon application, terminate or modify 
the allowance of alimony and child support as it ap- 
peared reasonable and proper. (Ill. Rev. Stat. 1975, 
ch. 40, par. 19.) As the agreement of the parties was 
merged into the decree, that statutory provision be- 
came part of the agreement. (Herrick v. Herrick 
(1925), 319 Ill. 146.) Furthermore, section 510(a) of 
the Illinois Marriage and Dissolution of Marriage 
Act (Ill. Rev. Stat. 1979, ch. 40, par. 510(a)) in gen- 
eral seems to carry forward the provision of section 
18 permitting modification of maintenance, a term 
which corresponds to what was formerly called ali- 
mony, or child support.... As a result, this silence 
did not render the provision ambiguous but merely 
left for judicial determination the effect, if any, the 
son’s majority would have upon the allotted pay- 
ment.’’ 

The fact that a decree fails to provide what is to 
happen upon the emancipation of a minor child does 
not create an ambiguity. As in Illinois, the law in 
Nebraska imposes upon the trial court the obligation 
to approve the decree, and grants to the court the 
continuing jurisdiction to modify child support pay- 
ments. See, Dunlap v. Dunlap, 145 Neb. 735, 18 
N.W.2d 51 (1945); Neb. Rev. Stat. § 42-364 (Reissue 
1978); Welke v. Welke, 205 Neb. 426, 288 N.W.2d 41 
(1980); Wheeler v. Wheeler, 193 Neb. 615, 228 N.W.2d 
594 (1975). Mr. Johnson was free, at any time he 
chose, to petition the court for modification. Fur- 
thermore, the parties could have agreed to what was 
to take place as each child reached his or her ma- 
jority and then request that the court approve the 
agreement. Having failed to do so, Mr. Johnson 
was not free to unilaterally reduce his payments. 
For these reasons the case is reversed and the cause 
remanded to the District Court with directions to re- 


694 


215 NEBRASKA REPORTS 


compute the amount of the child support due to date 
in accordance with the Illinois decree and this opin- 


ion. 


REVERSED AND REMANDED WITH DIRECTIONS. 


STATE OF NEBRASKA, APPELLANT, V. LARRY RONALD 


HAMILTON, APPELLEE. 
340 N.W.2d 397 


Filed November 18, 1983. No. 82-846. 


Criminal Law: Constitutional Law. A crime must be defined with 
sufficient definiteness and there must be ascertainable standards 
of guilt to inform those subject thereto as to what conduct will ren- 
der them liable to punishment thereunder. 

Criminal Law: Statutes: Constitutional Law. The crime and the 
elements constituting it must be so clearly expressed that the ordi- 
nary person can intelligently choose in advance what course it is 
lawful for him to pursue. Penal statutes prohibiting the doing of 
certain things and providing a punishment for their violation 
should not admit of such a double meaning that the citizen may act 
upon one conception of its requirements and the courts upon an- 
other. 

A statute which forbids the doing of an 
act in iene so vague that men of common intelligence must neces- 
sarily guess as to its meaning, and differ as to its application, vio- 
lates the first essential element of due process of law. 

: : The test to determine whether a statute 
defining an offense is void for uncertainty is whether the language 
may apply not only to a particular act about which there can be 
little or no difference of opinion but equally to other acts about 
which there may be radical differences, thereby devolving on the 
court the exercise of arbitrary power of discriminating between the 
several classes of acts. The dividing line between what is lawful 
and what is unlawful cannot be left to conjecture. 

: Neb. Rev. Stat. § 28-311 (Reissue 1979) is 


unconstitutional. 


Appeal from the District Court for Douglas County: 
JERRY M. GITNIck, Judge. Affirmed. 


Paul L. Douglas, Attorney General, and Sharon M. 
Lindgren, for appellant. 
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Thomas M. Kenney, Douglas County Public De- 
fender, and Stanley A. Krieger, for appellee. 


KRIVOSHA, C.J., BOSLAUGH, WHITE, HASTINGS, 
CAPORALE, SHANAHAN, and GRANT, JJ. 


KRIVOSHA, C.J. 

The State comes to this court on a proceeding. 
brought by the Douglas County attorney pursuant to 
the provisions of Neb. Rev. Stat. § 29-2315.01 (Cum. 
Supp. 1982), and seeks to have this court determine 
that Neb. Rev. Stat. § 28-311 (Reissue 1979) is consti- 
tutional. The trial court found the statute in ques- 
tion to be unconstitutionally vague and therefore un- 
enforceable. Our examination of the statute in light 
of relevant law convinces us that the trial court was 
correct in its determination, and for that reason the 
judgment of the trial court in declaring § 28-311 un- 
constitutional must be affirmed. 

The statute in question intends to make it a crime 
for someone to make terroristic threats, providing 
as follows: ‘‘(1) A person commits terroristic 
threats if: 

‘“‘(a) He threatens to commit any crime likely to 
result in death or serious physical injury to another 
person or likely to result in substantial property 
damage to another person... .’’ 

In order for any criminal statute to pass constitu- 
tional muster, it must satisfy certain basic inherent 
requirements. Those requirements were set out in 
State v. Huffman, 202 Neb. 434, 485-36, 275 N.W.2d 
838, 839-40 (1979), wherein we said: ‘‘A crime must 
be defined with sufficient definiteness and there 
must be ascertainable standards of guilt to inform 
those subject thereto as to what conduct will render 
them liable to punishment thereunder. State v. Nel- 
son, 168 Neb. 394, 95 N.W.2d 678; Heywood v. Brain- 
ard, 181 Neb. 294, 147 N.W.2d 772. The dividing line 
between what is lawful and unlawful cannot be left 
to conjecture. State v. Adams, supra; State v. 
Nelson, supra. The citizen cannot be held to answer 
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charges based upon penal statutes whose mandates 
are so uncertain that they will reasonably admit of 
different constructions. A criminal statute cannot 
rest upon an uncertain foundation. The crime and 
the elements constituting it must be so clearly ex- 
pressed that the ordinary person can intelligently 
choose in advance what course it is lawful for him to 
pursue. Penal statutes prohibiting the doing of cer- 
tain things and providing a punishment for their vio- 
lation should not admit of such a double meaning 
that the citizen may act upon one conception of its 
requirements and the courts upon another. State, 
ex rel. English v. Ruback, 185 Neb. 335, 281 N.W. 
607; Connally v. General Construction Co., 269 U.S. 
385, 46 S. Ct. 126, 70 L. Ed. 322. A statute which for- 
bids the doing of an act in terms so vague that men 
of common intelligence must necessarily guess as to 
its meaning, and differ as to its application, violates 
the first essential element of due process of law. 
[Citations omitted.]’’ See, also, State v. Metzger, 
211 Neb. 593, 319 N.W.2d 459 (1982); State v. Adkins, 
196 Neb. 76, 241 N.W.2d 655 (1976). 

The elements of the crime involved herein appear 
to be (1) the actor must threaten to commit a crime, 
and (2) the crime must be likely to result in death or 
serious physical injury to another person, or (3) the 
crime must be likely to result in substantial prop- 
erty damage to another person. Setting aside for 
the moment the obvious difficulty of understanding © 
how one may commit a crime likely to result in sub- 
stantial property damage to another person, we find 
that the first two requirements of the act are so 
vague as to violate the standards previously an- 
nounced. In State v. Adkins, supra at 82, 241 N.W.2d 
at 658-59, we said: ‘‘ ‘‘The test to determine 
whether a statute defining an offense is void for un- 
certainty (1) is whether the language may apply not 
only to a particular act about which there can be lit- 
tle or no difference of opinion, but equally to other 
acts about which there may be radical differences, 
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thereby devolving on the court the exercise of arbi- 
trary power of discriminating between the several 
classes of acts. (Citing case.) (2) The dividing line 
between what is lawful and what is unlawful cannot 
be left to conjecture.’’’ ”’ 

As noted by the trial court, the statute in question 
is vague and uncertain as to what constitutes a 
threat. The act does not define the term, nor does it 
describe how or to whom, if anyone, the threat must 
be made. Must the threat be made in seriousness, 
or will a simple joke be sufficient? Is it a violation 
of this act to make the threat if the threat is neither 
heard nor received by the anticipated victim, or 
does a violation occur only if there is knowledge and 
understanding by the party to whom it is directed? 
That is to say, can one violate this act by calling 
another and threatening to commit a crime likely to 
result in serious physical injury, only to discover 
that he has dialed the wrong number? And is it a 
violation if the person to whom the threat is made 
does not consider it to have been made seriously and 
gives it no heed? 

Another difficult problem with the statute is that 
the crime threatened must be such that it can be es- 
tablished by proof beyond a reasonable doubt that 
the crime is, in fact, likely to cause serious physical 
injury to another. We have discussed previously the 
problems inherent in using the word ‘“‘likely’”’ in a 
criminal statute. In State v. Huffman, supra at 4387, 
275 N.W.2d at 840, we said: ‘‘The determination as 
to whether the particular driving was, in fact, in a 

manner ‘likely’ to endanger may in some instances 
be ascertainable only after the fact. The standard 
announced in the statute fails to describe a crime 
and the elements constituting the crime in a clear, 
prospective manner as required by our criminal 
law. There appears within the statute no ascertain- 
able standard by which men of common intelligence 
can determine what is unlawful. Under the provi- 
sions of the act as it now stands, no injury need oc- 
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cur. The test is only to determine if, in fact, one op- 
erated an automobile in such a manner ‘likely’ to en- 
danger. In certain instances that may only be as- 
certainable after the fact and based upon specula- 
tion and conjecture. To permit the doing of an act 
without violation of the statute if performed by an 
experienced driver, while making the same act un- 
lawful if performed by a novice driver, is far too 
vague and indefinite to withstand constitutional at- 
tack.”’ 

How does one threaten to commit a crime which is 
likely to (that is to say, may possibly) result in 
serious physical injury? Is this act violated if one 
who is but 5 feet 2 inches and weighs 100 pounds 
threatens to punch another who is 6 feet 7 inches and 
weighs 350 pounds? Isa criminal statute sufficiently 
definite if, in order to determine whether the par- 
ticular act threatened is a violation of the statute, 
one must consider the physical characteristics of the 
parties involved, and speculate as to whether the ac- 
tor could in fact cause serious bodily injury to the 
proposed victim? We think not. 

The State, in its brief, argues that the act in ques- 
tion is modeled after the Model Penal Code and that, 
while certain words are omitted, the omitted words 
should nevertheless be read into the statute by the 
court. We believe this suggestion is without merit. 
The act in question, while similar in purpose to the 
Model Penal Code, is a significant departure from 
the code. Model Penal Code § 211.3 at 539 (1974) 
provides: ‘‘A person is guilty of a felony of the third 
degree if he threatens to commit any crime of vio- 
lence with purpose to terrorize another ....’’ (Em- 
phasis supplied.) The language of the Model Penal 
Code is certainly much clearer than that adopted by 
the Nebraska Legislature. An actor violates the 
Model Penal Code when he or she threatens to com- 
mit any crime of violence, with the intent to ter- 
rorize another, regardless of what the outcome of 
the act will be or of how the victim receives the 
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threat. The Model Penal Code seems to be fairly 
definite, and not speculative as is the statute in ques- 
tion. 

Likewise, the suggestion that we merely insert 
missing words is of no benefit. It is not for courts to 
supply missing words and even sentences in order to 
make definite that which is indefinite. This is not 
the role or function of a court. In Bessey v. Board 
of Educational Lands & Funds, 185 Neb. 801, 804, 178 
N.W.2d 794, 797 (1970), we said: ‘‘A court cannot, un- 
der the guise of its powers of construction, rewrite a 
statute, supply omissions, or make other changes 
and this is particularly true where it appears, as 
here, that the matter was intentionally omitted.”’ 
By rejecting the language of the Model Penal Code 
and opting instead for the language in question, we 
must assume the Legislature intended to omit the 
words that the State now urges us to supply. 

The purposes underlying the adoption of § 28-311 
are meritorious ones which a society should seek to 
obtain for its citizens. Undoubtedly, this is why the 
Model Penal Code was drafted, and in many states 
adopted. But good intentions cannot be substituted 
for constitutional requirements. The effort of the 
Legislature in departing from the Model Penal Code, 
for whatever reason, resulted in adopting a statute 
which is simply too vague to be valid. For these 
reasons we believe that the decision of the trial court 
finding § 28-311 unconstitutionally vague must be af- 
firmed. 

AFFIRMED. 


CaROL A. BURGER, APPELLEE, V. ROBERT P. BURGER, 
APPELLANT. — 
340 N.W.2d 400 


Filed November 18, 1983. No. 82-855. 


Property Division: Alimony. The ultimate test for division of mari- 
tal property and an award of alimony is one of reasonableness. 
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Appeal from the District Court for Lancaster 
County: WILLIAM D. Buus, Judge. Affirmed. 


Craig D. Wittstruck of Berry, Anderson, Creager 
& Wittstruck, for appellant. 


Paul E. Galter of Bauer, Galter & Geier, for ap- 
pellee. 


BosLAUGH, HasTINGS, SHANAHAN, and GRANT, JJd., 
and CAMBRIDGE, D.J. 


PER CURIAM, 

This is an appeal in a proceeding for the dissolu- 
tion of a marriage. The trial court dissolved the 
marriage; awarded custody of the minor children of 
the parties to the respondent husband; awarded the 
residence property of the parties to the petitioner 
wife, subject to payment of one-half of the equity to 
the respondent; and awarded alimony to the peti- 
tioner in the sum of $605.77 per month for 19 months 
and $400 per month for 101 months, the alimony to 
terminate upon remarriage of the wife or the death 
of either party. 

The respondent has appealed, and contends the 
court erred in failing to make an equitable division 
of the marital estate, in awarding alimony to the pe- 
titioner, and in awarding an attorney fee to the peti- 
tioner. 

The parties were married in 1962, and have four 
children, two of whom were minors at the time of 
trial and still at home: Jon, born December 27, 
1964, and J. Robert, born March 22, 1968. 

The respondent is employed by the Burlington 
Northern Railroad as a conductor and brakeman. 
His earnings in 1979 amounted to $25,000; in 1980, 
$29,000; and in 1981, over $33,000. At the time of trial 
his average earnings for the first 8144 months of 1982 
on an annual basis would amount to nearly $40,000. 

The petitioner, who is 40 years of age, worked dur- 
ing the marriage, and had been employed as a sec- 
retary by Hoskins-Western-Sonderegger for approxi- 
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mately 5 years when she was terminated on August 
16, 1982. During the last year of employment, she 
had earned slightly in excess of $10,000. She has had 
some health problems, including depression, for 
which she has been hospitalized a number of times. 
At trial she testified that she was ‘‘all right’’ and had 
been released by her physician to return to work. 
The ultimate test for division of marital property 
and an award of alimony is one of reasonableness. 
Koubek v. Koubek, 212 Neb. 2, 321 N.W.2d 55 (1982). 
From our review of the record we are satisfied 
that the division of property and award of alimony 
made by the trial court, and the award of an attor- 
ney fee to the petitioner, were correct. The judg- 
ment of the District Court is therefore affirmed. 
AFFIRMED, 


JOHNNY BOSTON ET AL., APPELLANTS, V. CHARLES 
BLACK, WARDEN, NEBRASKA STATE PENITENTIARY, ET 
AL., APPELLEES. 

STEVEN G. HURLEY, APPELLANT, V. CHARLES L. 
Benson, DIRECTOR, DEPARTMENT OF CORRECTIONAL 
SERVICES, ET AL,, APPELLEES. 

340 N.W.2d 401 


Filed November 18, 1983. Nos. 83-134, 83-135, 83-136, 83-137, 83-138, 
83-186. 


1. Sentences. An offender’s sentence, for the purpose of good time 
computations, is the sum of all sentences he receives, regardless of 
when incurred. 

2. . The date of an offender’s initial incarceration is the date on 
which service of such consolidated sentence is deemed to begin. 
Absent approval of the Board of Pardons, the good time 
sentence reduction provisions of 1975 Neb. Laws, L.B. 567, are not 
applicable to an offender who started to serve his sentence prior to 

the effective date of L.B. 567. 


Appeal from the District Court for Lancaster 
County: PauL D. Empson, Judge. Affirmed. 
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Dennis R. Keefe, Lancaster County Public De- 
fender, and Richard L. Goos, for appellants. 


Paul L. Douglas, Attorney General, and J. Kirk 
Brown, for appellees. 


KrRivosHa, C.J., BOSLAUGH, WHITE, HASTINGS, 
CAPORALE, SHANAHAN, and GRANT, JJ. 


CAPORALE, J. 

These consolidated appeals question the method of 
awarding good time credits to committed offenders. 
They result from the denials of applications for writs 
of habeas corpus filed by the relators-appellants 
Johnny Boston, Larry Glouser, and David Moreno; 
from unfavorable declaratory judgments and de- 
nials of writs of habeas corpus to the plaintiffs- 
appellants Sandy P. Kerns and Michael J. La- 
Freniere; and from a declaratory judgment un- 
favorable to plaintiff-appellant Steven G. Hurley. 
We affirm in all respects. 

It seems appropriate to begin this analysis with a 
historical review. 

In 1975 the Eighty-fourth Legislature enacted L.B. 
567, which became effective on August 24, 1975. L.B. 
567 made changes in Neb. Rev. Stat. §§ 83-1,109 and 
83-1,118 (Reissue 1971) and §§ 83-170, 83-1,107, 
83-1,108, 83-1,110, and 83-1,111 (Cum. Supp. 1974), and 
added §§ 83-1,107.01 and 83-1,126.01 (Reissue 1981). 
The prior provisions of the above-cited amended sec- 
tions of the statutes were, for the most part, codifi- 
cations of L.B. 13807 of the Eightieth Legislature. 
1969 Neb. Laws, Ch. 817, p. 3071. 

L.B. 1307 provided, in relevant part, that a com- 
mitted offender’s term was to be credited 2 months 
on the first year of the sentence for good behavior 
and faithful performance of duties, 2 months on the 
second year, 3 months on the third year, and 4 
months for each succeeding year. § 83-1,107 (Cum. 
Supp. 1974). Hereinafter, we refer to this kind of 
good time as ‘‘regular good time.’’ In addition, dis- 
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cretionary authority was given to the chief executive 
officer of the incarcerating facility to credit the of- 
fender’s sentence by up to 5 days each month for es- 
pecially meritorious behavior or exceptional per- 
formance of duties while incarcerated. Jd. Herein- 
after, we refer to this latter kind of good time as 
‘‘meritorious good time.’’ The phrase ‘‘good time”’ 
refers to both regular and meritorious good time. 
These good time credits were applied to an of- 
fender’s minimum term to reach a date on which he 
became eligible for discretionary parole and re- 
duced the maximum sentence to determine a date 
when his parole became mandatory. Jd. Under 
L.B. 1807’s scheme, even after release on mandatory 
parole, the offender was subject to the authority of 
the Board of Parole until the expiration of his total 
maximum sentence or earlier release by said board 
from such obligation. § 83-1,118 (Reissue 1971). 
Under the provisions of L.B. 567, regular good 
time, in the same amounts as indicated previously, 
is calculated on the basis of the offender’s total sen- 
tence and credited at the start of his term. The 
amount of such time to be credited is the same as it 
was under L.B. 1307. § 83-1,107 (Reissue 1981). In 
addition, 5 days of meritorious good time for faithful 
performance of duties is to be credited to the of- 
fender’s sentence for each month of his sentence. 
§ 83-1,107.01 (Reissue 1981). That is to say, L.B. 567 
took away the discretion prison officials had under 
L.B. 1307 in the potential 5-day award. Jd. Under 
L.B. 1807, up to 5 days could be awarded for excep- 
tional performance or especially good behavior. 
Under L.B. 567, 5 days shall be awarded for faithful 
performance of duties during the term of the sen- 
tence, regardless of whether the offender remains 
incarcerated during the term. Jd. L.B. 567 regular 
good time is to be deducted from the minimum sen- 
tence to reach a discretionary parole date, and de- 
ducted from the maximum sentence to determine 
the date on which the offender is to be absolutely 
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discharged from the _ state’s penal authority. 
§ 83-1,107 (Reissue 1981). L.B. 567 meritorious good 
time is to be deducted solely from the maximum 
sentence to determine that absolute discharge date. 
§ 83-1,107.01 (Reissue 1981). In other words, there is 
no mandatory parole under the scheme of L.B. 567. 
L.B. 567 does not state whether meritorious good 
time is to be credited in a lump sum when beginning 
to serve the sentence, or credited on a monthly 
basis. Id. The Department of Corrections credits 
the meritorious good time contemplated by L.B. 567 
in a lump sum at the beginning of the sentence. It 
does not so credit the meritorious good time contem- 
plated by L.B. 1307. 

In summary, then, any and all good time credited 
under L.B. 567 serves to shorten an offender’s sen- 
tence in the sense that when his release from incar- 
ceration is mandated, he is no longer subject to the 
authority of the Department of Correctional Services 

‘or the Board of Parole. Any and all good time cred- 
ited under L.B. 1307 serves only to shorten an of- 
fender’s period of incarceration in the sense that 
when his release from incarceration becomes man- 
datory, he remains subject to the authority of the 
Board of Parole until the term of his maximum sen- 
tence has expired, or he is earlier relieved of that 
obligation by the Board of Parole. § 83-1,118 (Reis- 
sue 1971). 

Both L.B. 1307 and L.B. 567 provide for the for- 
feiture, withdrawal, and restoration of good time. 
§ 83-1,107 (Cum. Supp. 1974 and Reissue 1981) and 
§ 83-1,107.01 (Reissue 1981). Under both schemes 
any consecutive terms an offender receives while in- 
carcerated are to be consolidated with any other 
sentence by adding the minimum terms together 
and adding the maximum terms together. § 83-1,110 
(Cum. Supp. 1974 and Reissue 1981). 

This court has dealt with the provisions of L.B. 567 
on four prior occasions. 

In Johnson & Cunningham v. Exon, 199 Neb. 154, 
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256 N.W.2d 869 (1977), this court held that since L.B. 
567 reduced the sentence imposed, its good time sen- 
tence reduction provisions could constitutionally be 
applied retroactively only with the approval of the 
Board of Pardons, in view of the fact that our Consti- 
tution lodged the power ‘‘to grant respites, re- 
prieves, pardons, or commutations”’ in said board. 

The next case, Lytle v. Vitek, 203 Neb. 825, 280 
N.W.2d 654 (1979), presented an offender who. had 
been incarcerated before the effective date of L.B. 
567 and who was granted a discretionary parole in 
1976. His meritorious good time earned under L.B. 
1307 was forfeited after his return to prison. He ar- 
gued that L.B. 1307 meritorious good time earned 
prior to parole could not be forfeited upon reincar- 
ceration. § 83-1,107 (Cum. Supp. 1974). That prohi- 
bition against the forfeiture of meritorious good time 
was repealed by L.B. 567. We held that reliance 
upon that repealed statutory language was un- 
founded. 

We next considered retroactive application of L.B. 
567 in Gochenour v. Bolin, 208 Neb. 444, 303 N.W.2d 
775 (1981). Gochenour was sentenced, prior to the 
enactment of L.B. 567, to a 3- to 5-year term. In 
1978 he was sentenced to a consecutive 1-year term 
for escape. In 1979, when he would have reached his 
mandatory parole date for the first sentence, the De- 
partment of Corrections interrupted the initial sen- 
tence and he began to serve his 1-year consecutive 
sentence. This court held that both L.B. 1307 and 
L.B. 567 required the sentences to be consolidated, 
and since Board of Pardons approval for retroactive 
application of L.B. 567 good time sentence reduction 
provisions had not been sought, pre-L.B. 567 good 
time crediting provisions should be applied to his to- 
tal consolidated sentence. 

In Whited v. Bolin, 210 Neb. 32, 312 N.W.2d 691 
(1981), the offender started serving a 10-year sen- 
tence in 1967. In 1973 he was given a 3- to 10-year 
sentence to be served consecutively to the 1967 sen- 
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tence. The first sentence was terminated in 1973, 
and the offender then began serving the 1973 sen- 
tence. He violated parole in 1978 and was returned 
to custody. This court held, as in Gochenour, that 
the two sentences should have been consolidated in 
order to compute the date of mandatory release 
from the state’s penal authority, after accounting for 
all good time credited or forfeited. If the good time 
sentence reduction provisions of L.B. 567 had been 
applied to Whited’s sentence, he would have been en- 
titled to discharge from the penal authority of the 
state at an earlier time than under L.B. 1307; there- 
fore, he needed Board of Pardons approval for the 
retroactive application of those L.B. 567 provisions. 

We divide the offenders involved in the appeals 
presently before us into two separate groups. The 
first group is composed of those sentenced prior to 
the effective date of L.B. 567 who have incurred no 
additional sentences after that date and have been 
denied L.B. 567 good time sentence reductions. The 
second group consists of those sentenced prior to 
L.B. 567 who have committed crimes and incurred 
sentences after L.B. 567 became effective. 

The first group consists of Boston, Glouser, and 
Moreno, all of whom seek writs of habeas corpus. 

On October 29, 1970, Boston was sentenced to a 
term of imprisonment of 10 to 15 years. He was 
placed on parole in 1978, violated the terms of his pa- 
role in 1979, and was reincarcerated in 1980. 

On February 24, 1975, Glouser was sentenced to 
imprisonment for a term of 10 years. In July of 1981 
he was paroled and was reincarcerated in March of 
1982 for violating parole. 

On December 27, 1973, Moreno was sentenced to 
consecutive prison terms of 3 years and 3 to 9 years. 
The trial court determined his total term to be 6 to 
12 years. He was placed on parole in July of 1979 
and again in October of 1981. Each time he violated 
the terms of his parole and was reincarcerated. 

Statements in the briefs that Boston is the only one 
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of the group who has not had a sentence imposed 
upon him after the effective date of L.B. 567 are not 
supported by the record. According to the record, 
Boston, Glouser, and Moreno were all sentenced 
prior to August 24, 1975, and have not incurred any 
additional sentences since that date. 

The remaining three offenders, all of whom were 
sentenced to terms of imprisonment both before and 
after the effective date of L.B. 567, seek a declara- 
tion that they are entitled to have their sentences re- 
duced under the good time provisions of L.B. 567. In 
each instance the trial court found their sentences 
were controlled by L.B. 1307. 

On May 31, 1972, Hurley received a 6- to 8-year 
sentence; on December 26, 1972, he received a con- 
secutive 1-year sentence; and on February 23, 1977, 
he received a consecutive 10-year sentence. This 
10-year sentence was for a crime worth a penalty of 
from 1 to 20 years. Under Neb. Rev. Stat. 
§ 83-1,105(2) (Cum. Supp. 1974 and Reissue 1981), it 
operates as a sentence of from 1 to 10 years. His to- 
tal consolidated sentence was determined by the 
trial court to be from 7 to 19 years. It is in fact 8 to 
19 years. The Board of Pardons has denied him 
L.B. 567 good time sentence reductions. 

On April 25, 1975, Kerns received concurrent sen- 
tences of 10 years and 5 to 10 years. On March 2, 
1978, he received a consecutive sentence of 12 to 15 
years. The trial court found his consolidated sen- 
tence to be 17 to 25 years. He has never been 
granted a parole. The Board of Pardons has denied 
him L.B. 567 good time sentence reductions. In ad- 
dition to seeking a declaration of the law, he seeks a 
writ of habeas corpus. 

On May 14, 1973, LaFreniere received a sentence 
of from 3 to 9 years. On July 16, 1975, he received a 
consecutive sentence of 2 years. This sentence is a 
1- to 2-year sentence under § 83-1,105(2) (Cum. Supp. 
1974 and Reissue 1981). On September 9, 1975, he re- 
ceived a concurrent sentence of 1 year. He was 
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placed on parole in 1978, giving him the opportunity 
to commit crimes resulting in two consecutive sen- 
tences of 3 to 5 years. The trial court found his total 
term to be 11 to 22 years. No showing that he has 
been granted or denied L.B. 567 good time sentence 
reductions by the Board of Pardons is contained in 
the record. LaFreniere also seeks a writ of habeas 
corpus. 

The offenders’ assignments of error may be sum- 
marized into claims that the trial court erred by 
finding that their sentences were governed by the 
good time accumulation provisions of L.B. 1307 in- 
stead of the good time sentence reductions of L.B. 
567 because: (1) The use of a repealed law to deter- 
mine their good time rights deprives them of liberty 
without due process of law; and (2) The different 
treatment of offenders resulting from the applica- 
tion of L.B. 1307 to determine the good time rights of 
offenders serving terms composed of sentences im- 
posed both before and after the effective date of L.B. 
567 and that resulting from the application of L.B. 
567 to offenders serving terms composed of sen- 
tences imposed solely after the effective date of L.B. 
567 embodies a denial of equal protection of the law. 

For their due process claim the offenders cite us 
to Walker v. Sauvinet, 92 U.S. 90, 23 L. Ed. 678 
(1875), an early civil rights case. Therein, Walker, 
a licensed keeper of a coffeehouse, had refused to 
serve Sauvinet, in violation of a Louisiana statute, 
on the ground the latter was a ‘‘man of color.’’ Af- 
ter a jury could not agree to a verdict, Sauvinet 
moved that the judge decide the case pursuant to a 
statute providing for such disposition. Walker ob- 
jected on the ground that the statute was unconstitu- 
tional, but did not specify in what particular. In 
affirming the trial judge’s judgment for Sauvinet 
against Walker, the U.S. Supreme Court held that 
due process of law is met if the trial had was in ac- 
cordance with the settled course of judicial proceed- 
ings. Since Louisiana had determined that the pro- 
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ceeding complied with state law, and there being no 
contrary federal requirement, due process had been 
accorded. Although the offenders herein cite 
Walker to support their claim that once a law is re- 
pealed the use of that law for any purpose is a denial 
of due process, we frankly fail to see how the case 
either supports their position or applies to the issues 
at hand. 

In the case of Weaver v. Graham, 450 U.S. 24, 101 
S. Ct. 960, 67 L. Ed. 2d 17 (1981), the U.S. Supreme 
Court decided that the retroactive application of a 
Florida statute which provided a new good time 
scheme under which regular good time credits were 
lessened was constitutionally inapplicable to a 
prisoner whose crime occurred before the statute’s 
effective date. Justice Rehnquist stated in his con- 
curring opinion at 38-39: ‘‘Since the availability of 
new opportunities for discretionary gain time and 
the reduction in the amount of automatic gain time 
can be viewed as a total package, it must be empha- 
sized that nothing in today’s decision compels 
Florida to provide prisoners in petitioner’s position 
with the benefits of the new provisions when this 
Court has held that Florida may not require such 
prisoners to pay the price. It is not at all clear that 
the Florida Legislature would have intended to 
make available the new discretionary gain time to 
prisoners earning automatic gain time under the old 
5-10-15 formula, when the legislature in fact reduced 
the 5-10-15 formula when it enacted the new provi- 
sions. The question is, of course, one for Florida to 
resolve.”’ 

The specific due process contentions of the second 
group of offenders are that since they were sen- 
tenced to additional time after the enactment of L.B. 
567, their terms should be governed by the good time 
sentence reduction provisions of L.B. 567 automati- 
cally, without Board of Pardons approval. 

Section 83-1,110 (Cum. Supp. 1974 and Reissue 
1981) defines an offender’s sentence, for the purpose 
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of good time computations, to be the sum of all sen- 
tences he receives, regardless of when incurred. 
The date of an offender’s initial incarceration is the 
date on which service of such consolidated sentence 
is deemed to begin. Consequently, any good time 
credited toward the consolidated sentence of an of- 
fender sentenced prior to the effective date of L.B. 
567 which would reduce the period such offender is 
to remain subject to the penal authority of the state 
(but for L.B. 567) would result in the commutation of 
a sentence by legislative action. This is a power de- 
nied to the Legislature by this state’s Constitution. 
See Lytle v. Vitek, 203 Neb. 825, 280 N.W.2d 654 
(1979). 

In Gochenour v. Bolin, 208 Neb. 444, 449, 303 
N.W.2d 775, 778 (1981), we said: ‘‘The provisions for 
consolidation of consecutive sentences were not in 
any way changed. Those provisions are to be ap- 
plied whether sentencing was before or after the ef- 
fective date of L.B. 567. That appears not to have 
been done in this case. In sum, after the imposition 
of the 1-year consecutive sentence, its consolidation 
with the 3- to 5-year indeterminate sentence resulted 
in a 4- to 6-year consolidated term and should have 
been so treated. The approval of the Board of Par- 
dons was not sought or received in this case, so the 
pre-L.B. 567 good time provisions should have been 
applied.’’ We restated that rule in Whited v. Bolin, 
210 Neb. 32, 312 N.W.2d 691 (1981). 

The offenders state in their brief at 22: ‘‘The use 
of repealed statutes at the subsequent offense con- 
victions of these plaintiffs, for the purpose of deter- 
mining their good time rights, hardly comports with 
that idea of due process.’’ The fact of the matter is 
that application of the law embodied in L.B. 1307 to 
determine offenders’ good time rights took place not 
at the time they were convicted of the subsequent of- 
fenses but at the time they began serving their ini- 
tial sentences. 
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As such, the due process claims of all the offend- 
ers are without persuasive force. 

We next turn to the equal protection claims. While 
not spelled out in their arguments, all the offenders 
herein appear to be referring to the fact that they 
are treated differently than persons sentenced after 
the effective date of L.B. 567. This equal protection 
argument has been rejected in numerous other juris- 
dictions. Mastracchio v. Superior Court, 98 R.1. 111, 
200 A.2d 10 (1964), cert. denied 379 U.S. 852, 85 S. Ct. 
96, 13 L. Ed. 2d 55; Frazier v. Manson, 176 Conn. 638, 
410 A.2d 475 (1979); In re Stinnette, 94 Cal. App. 3d 
800, 155 Cal. Rptr. 912 (1979). It is clear from those 
cases and from McGinnis v. Royster, 410 U.S. 263, 93 
S. Ct. 1055, 35 L. Ed. 2d 282 (1973), a case dealing 
with the denial of good time credits to certain pris- 
oners for time spent during presentence incarcer- 
ation in county jails, that the standard of review in 
equal protection cases involving denial of good time 
is not that of strict scrutiny, even though the offend- 
ers in the present case have framed the issue as one 
involving a fundamental interest. As stated in Mc- 
Ginnis at 269-70: ‘‘We note, further, that the distinc- 
tion of which appellees complain arose in the course 
of the State’s sensitive and difficult effort to en- 
courage for its prisoners constructive future citizen- 
ship while avoiding the danger of releasing them 
prematurely upon society. The determination of an 
optimal time for parole eligibility elicited multiple 
legislative classifications and groupings, which the 
court below rightly concluded require only some ra- 
tional basis to sustain them. James v. Strange, 407 
U.S. 128, 140 (1972); Lindsey v. Normet, 405 U.S. 56, 
73-74 (1972); Schilb v. Kuebel, 404 U.S. 357 (1971); 
Dandridge v. Williams, 397 U.S. 471, 487 (1970). Ap- 
pellees themselves recognize this to be the appropri- 
ate standard. For this Court has observed that 
‘(t]he problems of government are practical ones 
and may justify, if they do not require, rough ac- 
commodations—illogical, it may be, and unscien- 
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tific.’ Metropolis Theatre Co. v. City of Chicago, 228 
U.S. 61, 69-70 (1913). We do not wish to inhibit state 
experimental classifications in a practical and trou- 
blesome area, but inquire only whether the chal- 
lenged distinction rationally furthers some legiti- 
mate, articulated state purpose. We conclude that 
it does.” 

Certainly, the preservation of the separation of 
governmental powers embedded in our state Consti- 
tution is a legitimate interest rationally promoted by 
denying retroactive application of the L.B. 567 good 
time sentence reduction provisions to those serving 
sentences imposed prior to its effective date. 

The second group of offenders also argue that 
treating those sentenced prior to the effective date 
of L.B. 567 who receive additional sentences after 
such effective date differently than those sentenced 
for the first time after its effective date is constitu- 
tionally impermissible as a denial of equal protec- 
tion of the law. 

The question is whether the difference in treat- 
ment is based upon some rational justification. As 
stated previously, due to the consolidation of all sen- 
tences required under both L.B. 1307 and L.B. 567, 
after that consolidation it is not possible to distin- 
guish pre-L.B. 567 terms from post-L.B. 567 terms. 
Consequently, application of the L.B. 567 good time 
sentence reduction provisions serves to reduce the 
term an offender spends subject to the penal au- 
thority of the state. Application of those L.B. 567 
provisions to offenders first sentenced prior to its ef- 
fective date is impermissible, under the Constitution 
of this state, without Board of Pardons approval. 
Johnson & Cunningham v. Exon, 199 Neb. 154, 256 
N.W.2d 869 (1977). Preservation of our govern- 
ment’s constitutional separation is a rational, if not 
compelling, reason for the different treatment ac- 
corded those first sentenced prior to and those first 
sentenced subsequent to the effective date of L.B. 
567. 
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We also note that the application of the rule this 
second group of offenders request, that once an of- 
fender commits a crime while subject to the penal 
authority of the state he is automatically entitled to 
a more liberating good time scheme, could have the 
effect of encouraging the commission of crimes in 
order to receive the desired L.B. 567 good time pro- 
visions. 

The due process and equal protection claims of 
Boston, Glouser, and Moreno are without merit. 
Their cases are governed by Johnson & Cunningham 
v. Exon, supra, wherein we required Board of Par- 
dons approval prior to retroactive application of the 
L.B. 567 good time sentence reduction provisions, 
and were correctly decided by the trial court. 

The due process and equal protection claims of the 
second group of offenders, Hurley, Kerns, and 
LaFreniere, are likewise unpersuasive, and their 
cases fall within the rule announced in Gochenour v. 
Bolin, 208 Neb. 444, 303 N.W.2d 775 (1981), wherein 
we held that application of the L.B. 567 good time 
sentence reduction provisions to the term of an of- 
fender similarly situated to these three required 
prior Board of Pardons approval. 

Due process and equal protection issues aside, 
both groups of offenders also take issue with the De- 
partment of Correctional Services’ manner of credit- 
ing L.B. 567 meritorious good time. As _ stated 
earlier, those whose sentences are governed by L.B. 
567 good time sentence reduction provisions receive 
a lump-sum credit for the meritorious good time 
when they begin serving their sentences. The of- 
fenders herein claim that this ‘‘banking’’ of L.B. 567 
meritorious good time is improper. Their argument 
seems to be motivated by dicta in our opinion in 
Whited v. Bolin, 210 Neb. 32, 312 N.W.2d 691 (1981), 
wherein it was suggested that there may be a situ- 
ation in which L.B. 567 good time sentence reduction 
provisions could be applied to offenders who began 
serving their terms of imprisonment prior to the ef- 


714 215 NEBRASKA REPORTS 


fective date of L.B. 567 without first obtaining Board 
of Pardons approval. Since L.B. 567 good time sen- 
tence reduction provisions serve to reduce the time 
an offender is subject to the penal authority of the 
state, application of such L.B. 567 good time provi- 
sions to any offender serving a term of imprison- 
ment beginning prior to its effective date must be 
accompanied by Board of Pardons approval. 

The offenders’ reliance upon the dicta in Whited v. 
Bolin, supra, is misplaced. The facts of the cases 
before us come squarely within the holdings of John- 
son & Cunningham v. Exon, supra, and Gochenour 
v. Bolin, supra. 

Since the offenders herein are not subject to L.B. 
567 meritorious good time sentence reduction provi- 
sions, they have no standing to complain about how 
such time is calculated and credited. Hall v. Cox 
Cable of Omaha, Inc., 212 Neb. 887, 327 N.W.2d 595 
(1982); First Fed. Sav. & Loan Assn. v. Department 
of Banking, 187 Neb. 562, 192 N.W.2d 736 (1971). 

AFFIRMED. 


PEDRO GARZA, APPELLANT, V. CITY OF OMAHA, A 
MUNICIPAL CORPORATION, ET AL., APPELLEES. 
340 N.W.2d 409 


Filed November 18, 1983. No. 83-152. 


1. Words and Phrases. In the absence of anything to indicate the con- 
trary, words must be given their ordinary meaning. 

2. Administrative Agencies: Appeai and Error. In error proceed- 
ings taken from findings and orders of an administrative agency or 
body acting in a quasi-judicial capacity, as in the case at bar, only 
two questions are ordinarily presented for decision. The general 
rule is that if it appears in such cases that such agency or body has 
acted within its jurisdiction and that all of the jurisdictional facts 
essential to uphold its findings and orders are sustained by some 
competent evidence, such findings and orders will be upheld in 
error proceedings to the District Court and on appeal to this court. 
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Appeal from the District Court for Douglas County: 
JOHN T. GRANT, Judge. Affirmed. 


Clyde A. Christian, for appellant. 


Herbert M. Fitle, City Attorney, and Kent N. 
Whinnery, for appellees. 


KRIvosHA, C.J., BOSLAUGH, WHITE, HASTINGS, 
CAPORALE, and SHANAHAN, JJ. 


KRIvosHa, C.J. 

The appellant, Pedro Garza, appeals from an or- 
der entered by the District Court for Douglas County, 
Nebraska, affirming the action of the Board of 
Trustees of the City of Omaha Employees’ Retire- 
ment System (Board of Trustees) in denying to 
Garza a monthly disability pension sought by Garza 
pursuant to § 22-35 of the Omaha Municipal Code 
(1980). On review we believe that the trial court 
was correct and the judgment should be affirmed. 

Garza was employed by the City of Omaha since 
1975. In 1976 he was promoted to the position of au- 
tomotive equipment operator (AEO-I), and was em- 
ployed by the city for a total of 6 years and 10 
months. While employed as an AEO-I, he suffered 
two work-related injuries for which he received 
workmen’s compensation benefits. Both injuries re- 
sulted in Garza being temporarily totally disabled, 
but not permanently totally disabled. However, be- 
cause of certain physical limitations resulting from 
these injuries, Garza was relieved of his duties as an 
AEO-I and assigned to perform the duties of a night 
watchman. The city maintains that Garza failed to 
perform these duties adequately, and on March 30, 
1982, notified him by mail that he would be sus- 
pended effective March 31, 1982, through April 16, 
1982, after which time he was to be dismissed. Dur- 
ing the period of suspension, Garza filed his applica- 
tion for a work-related disability pension pursuant to 
the provisions of chapter 22 of the Omaha Municipal 
Code, which provides in part as follows: ‘‘Sec. 22-35. 
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... (a) Any member of the system who has at least 
five (5) years of service credit and has sustained 
and/or shall sustain injuries or sickness, which im- 
mediately or after a lapse of time permanently unfit 
such member for active duty, shall receive a 
monthly disability pension as long as he or she re- 
mains unfit for active duty or until he reaches age 
sixty-five (65), whichever event occurs first.’’ (Em- 
phasis supplied.) In response to the application a 
hearing was held by the Board of Trustees. Fol- 
lowing the hearing, the Board of Trustees voted to 
deny the pension. 

Garza argued, both to the District Court and to 
this court, that he is entitled to this permanent dis- 
ability, even though he was employable by the city 
as a night watchman, because he no longer per- 
formed the duties of an AEO-I. The evidence, scant 
as it is, appears to establish that while Garza could 
not, at this time, perform the duties of an AEO-I, he 
could perform the duties of a night watchman, 
though he did not like the work. 

We believe that Garza has misinterpreted the 
Omaha Municipal Code. The code does not provide 
that one may obtain a permanent disability if one is 
no longer able to perform the duties for which the 
employee was specifically hired. Rather, it pro- 
vides that one may receive early disability retire- 
ment if, and only if, the injuries result in the em- 
ployee being ‘“‘permanently unfit . .. for active 
duty.’’ The undisputed evidence in this case is that 
Garza was not unfit for active duty. Garza’s coun- 
sel conceded before the board that Garza was not 
disabled from doing the duties of a night watchman 
and, in fact, could perform those duties. Neverthe- 
less, he argues that Garza is entitled to receive dis- 
ability because he cannot perform the duties of an 
AEO-I. There is simply no evidence in the record to 
establish that Garza is permanently unable to be en- 
gaged in active duty. Garza wants us to read a 
meaning into the ordinance which the plain words do 
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not provide. This we cannot do. In County of Doug- 
las v. Board of Regents, 210 Neb. 573, 577, 316 N.W.2d 
62, 65 (1982), we said: ‘‘ ‘In the absence of anything 
to indicate the contrary, words must be given their 
ordinary meaning.’ ’’ See, also, State v. One 1970 
2-Door Sedan Rambler, 191 Neb. 462, 215 N.W.2d 849 
(1974). 

Likewise, we are not permitted to read words into 
a statute or ordinance which are not there. See 
State v. Hamilton, ante p. 694, 340 N.W.2d 397 
(1983). The ordinance does not permit one to re- 
ceive disability payments if the employee is able to 
perform active duty services for the employer, even 
though not the same as performed before the injury. 
It is only where the employee is unable to perform 
at all that he or she may receive benefits. The rec- 
ord in this case failed to establish that Garza was 
‘‘permanently unfit’’ for ‘‘active duty.”’ 

Often we have said: ‘‘In error proceedings taken 
from findings and orders of an administrative 
agency or body acting in a quasi-judicial capacity, 
as in the case at bar, only two questions are ordi- 
narily presented for decision. The general rule is 
that if it appears in such cases that such agency or 
body has acted within its jurisdiction and that all of 
the jurisdictional facts essential to uphold its find- 
ings and orders are sustained by some competent 
evidence, such findings and orders will be upheld in 
error proceedings to the district court and on appeal 
to this court.’’ Lynch v. City of Omaha, 153 Neb. 
147, 150-51, 43 N.W.2d 589, 591-92 (1950). See, also, 
Tinsley v. City of Omaha, 190 Neb. 380, 208 N.W.2d 
693 (1973); Caniglia v. City of Omaha, 210 Neb. 404, 
315 N.W.2d 241 (1982). It seems clear to us that 
what § 22-35 is intended to do is to provide early re- 
tirement for an employee who has served for more 
than 5 years and who is no longer able to engage in 
employment for the city. The record in this case 
does not support that position. In fact, Garza ac- 
cepted the work as night watchman and did not file 
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for permanent disability until he had been dis- 
charged by the city from the job he was then per- 
forming. We believe that the judgment of the trial 
court affirming the action of the Board of Trustees 
was correct. The judgment is affirmed. 

AFFIRMED. 


IN RE INTEREST OF J.H.L., A CHILD UNDER 18 YEARS 
OF AGE. 
STATE OF NEBRASKA, APPELLEE, V. R.L. AND J.L., 
APPELLANTS. 
340 N.W.2d 412 


Filed November 18, 1983. Nos. 83-165, 83-304. 


Parental Rights. Where a parent is unable to discharge parental re- 
sponsibilities because of mental deficiency, and there are reason- 
able grounds to believe that such condition will continue for a pro- 
longed and indeterminate period, parental rights may be termi- 
nated if such action is in the best interests of the child. 

Appeal from the Separate Juvenile Court of Lan- 

caster County. Affirmed. 


Robert G. Hays, for appellants. 


Michael G. Heavican, Lancaster County Attorney, 
and Mary L. Thramer, for appellee. 


Mark Brown of Muffly, Lott & Oglesby, guardian 
ad litem. 


KrRivosHa, C.J., BOSLAUGH, WHITE, HASTINGS, 
CAPORALE, SHANAHAN, and GRANT, JJ. 


Krivosua, C.J. 

The State of Nebraska commenced this action by 
the filing of a petition in the separate juvenile court 
of Lancaster County, Nebraska, seeking to have a 
minor, J.H.L., declared a juvenile under the juris- 
diction of the separate juvenile court, pursuant to 
the provisions of Neb. Rev. Stat. § 43-247 (Cum. 
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Supp. 1982). Following a hearing, the separate 
juvenile court determined that it had jurisdiction 
over the minor child pursuant to the provisions of 
§ 43-247 and that, in particular, the minor child 
lacked proper parental care ‘‘by reason of the fault 
or habits of his parents.’’ The court did not ter- 
minate parental rights. Instead, it ordered that the 
child be placed in the temporary legal custody of the 
Lancaster County Division of Public Welfare for 
placement in an approved foster home. The parents 
were given reasonable rights of visitation, to be ar- 
ranged by the Child Protective Services caseworker. 
The court also ordered the Lancaster County Divi- 
sion of Public Welfare to prepare a ‘‘social history”’ 
for the court’s consideration at a dispositional hear- 
ing set by the court. Following that dispositional 
hearing, the court ordered that the minor child re- 
main in the temporary legal custody of the Lancas- 
ter County Division of Public Welfare for placement 
in an approved foster home and that the parents cor- 
rect the conditions of neglect which resulted in plac- 
ing the child in foster care. 

The parents have now appealed, assigning three 
errors. They are: (1) The court erred in finding 
that the appellants had not acted in the child’s best 
interests; (2) The court erred in finding that the par- 
ents are at fault for their shortcomings in parenting 
skills; and (3) The court erred in finding that the 
parents had the option of remaining together but 
chose, instead, to act against the advice of profes- 
sionals in requesting that their child be placed in 
long term foster care. 

While the parents assign as their first error that 
the court did not act in the child’s best interests, in 
fact, the record amply supports the court’s finding. 
The evidence, as reflected by the record, discloses 
that at the time the child was born the parents were 
living in a supervised apartment made available 
through the Lancaster Office of Mental Retardation 
(LOMR). Under this arrangement LOMR clients 
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maintain their own: apartments, with a resident 
manager available in the complex to help develop 
independent living skills. The record further dis- 
closes that for the first several months of the child’s 
life, he was in a foster home, apparently because of 
the parents’ inability to care for an infant. During 
that time, LOMR worked with the parents on de- 
veloping parenting skills. 

After the child was returned to his parents, the 
family continued to reside in the supervised apart- 
ment until June of 1981, when they moved into an 
extended-family home. This move was made pri- 
marily because the parents were experiencing in- 
creased difficulty with caring for the child’s needs. 
In an extended-family home the parents and the 
child reside with a person who is available to pro- 
vide supervision and other assistance as needed, on 
a continuous basis. The parents and the child re- 
sided in the extended-family home for about 18 
months. During that time, the parents had diffi- 
culty raising the child but were assisted by the indi- 
vidual in whose home they resided. The parents 
then left the extended-family home and moved back 
into an independent-living apartment. They moved 
back because the father wished to leave the restric- 
tive environment of the extended-family home and 
be more independent. The record was clear that by 
moving out of the extended-family home and into an 
independent-living unit the parents were no longer 
able to care or provide for their child, resulting in 
the child needing foster care. As we have already 
indicated, while the parents object to the action 
taken by the court, they do not seriously argue that 
it was wrong, and, indeed, examination of the record 
discloses that it was not. 

The parents’ principal argument is that the court 
should not have found that the condition which re- 
sulted in their child being placed in foster care was 
their fault. Rather, they argue the court should 
have found that the condition was due to their men- 
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tal deficiencies, and therefore not their fault. Ap- 
parently, the parents believe that even though the 
court has not yet terminated their parental rights, 
the ability to terminate these rights will be made 
easier by declaring that the problem is their fault. 
We believe that such fear is not well founded. 
Whether the condition is due to the fault of the par- 
ents or without the fault of the parents will not sig- 
nificantly affect whether their parental rights are ul- 
timately terminated. Even if the condition is with- 
out the fault of the parents, their parental rights 
may be terminated if their mental condition giving 
rise to the problem will continue for an extended 
period of time. Therefore, it is in the child’s best in- 
terests that the parental rights be terminated and 
the child be placed for adoption. In the case of In re 
Interest of Fant, 214 Neb. 692, 695, 335 N.W.2d 314, 
316 (1983), we recently said: ‘‘Where a parent is un- 
able to discharge parental responsibilities because 
of mental deficiency, and there are reasonable 
grounds to believe that such condition will continue 
for a prolonged and indeterminate period, parental 
rights may be terminated if such action is in the best 
interests of the child.’’ To the same effect see In re 
Interest of Wanek, 212 Neb. 394, 322 N.W.2d 803 
(1982). 

Furthermore, we believe that the trial court’s de- 
termination that the conditions which existed were 
due to the fault of the parents was fully supported by 
the record. The trial court made the following ob- 
servations during trial: ‘‘The parents have a re- 
sponsibility to make use of whatever services are 
necessary to care for their child. That situation is 
no different than it would be for any other parent 
who perhaps would have a skill for a particular job 
but didn’t want to do any other job, other jobs were 
available, but a parent cannot say that I will only do 
it this way and that is the only way I will do it. If 
there are other ways of doing the job, the parent’s 
primary responsibility is to the child.... If a per- 
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son says I will only do one type of work and nothing 
else and will not support my family unless I get this 
type of job and the question would be, is the parent 
neglectful of the child and I would say that it is clear 
that the parent would be neglectful to the child. To 
the same way, Mr. and Mrs. [L.] have a method by 
which they can care for their child in a type of su- 
pervised living situation and they have chosen not to 
do it that way. The evidence is clear that they need 
supportive services.’’ Indeed, the record is clear 
that if the parents would return to the extended- 
family home their child could be returned to them 
and would not have to be placed in a foster home. 
The parents have voluntarily chosen to do otherwise 
because they have determined that having a particu- 
lar lifestyle available in an independent-living apart- 
ment is of greater value than having their son. 
Their mental deficiencies may not be their fault, but 
their choice of where they live is one made freely by 
the parents. It is that free choice which results in 
the child being placed in foster care, and their right 
and ability to exercise a free choice in changing that 
condition would bring their son out of foster care and 
back to them. The child’s condition, therefore, is 
their fault. We believe that the court was correct in 
finding that the condition which required the child to 
be placed in foster care was the parents’ fault. 

The judgment of the trial court is in all respects 
affirmed. 

AFFIRMED, 
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STATE OF NEBRASKA EX REL. HENRY BALES, LUPE 

RABAGO, ROBERT A. Barto, SR., Louis K. BOKOSKIE, 
WILLARD TOLLIVER, JR., AND VERNIE BIRDHEAD 

(VERNON ALLEN BIRD HEAD), APPELLANTS, V. CHARLES 

BLACK, WARDEN, NEBRASKA STATE PENITENTIARY, 

ET AL., APPELLEES. 
340 N.W.2d 13 


Filed November 18, 1983. Nos. 83-201, 83-202, 83-203, 83-205, 83-206, 83-207. 


Appeal from the District Court for Lancaster 
County: SAMUEL VAN PELT, Judge. Affirmed. 


Dennis R. Keefe, Lancaster County Public De- 
fender, and Jerry Soucie, for appellants. 


Paul L. Douglas, Attorney General, and J. Kirk 
Brown, for appellees. 


KrivosHa, C.J., BOSLAUGH, WHITE, HASTINGS, 
CAPORALE, SHANAHAN, and GRANT, JJ. 


PER CURIAM. 

Each of the appellants herein was convicted of the 
offense of driving while under the influence of alco- 
hol or drugs, third offense, and was sentenced to at 
least 1 year’s confinement. Each has served more 
than 6 months in jail and seeks habeas corpus relief 
for reduction of sentence under Neb. Rev. Stat. 
§ 29-2204.01 (Reissue 1979), since Neb. Rev. Stat. 
§ 39-669.07 (Cum. Supp. 1982) created new penalties 
for such offenses. The action of the trial court in 
sustaining appellees’ motion to dismiss in each case 
is affirmed. State v. Peiffer, 212 Neb. 864, 326 


N.W.2d 844 (1982). 
AFFIRMED. 
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IN RE INTEREST OF R.D.J. AND K.S.J., CHILDREN 
UNDER 18 YEARS OF AGE. 
STATE OF NEBRASKA, APPELLEE, V. O.J. ET AL., 
APPELLANTS, 
340 N.W.2d 415 


Filed November 18, 1983. No. 83-272. 


1. Juvenile Courts: Appeal and Error. An appeal of a juvenile pro- 
ceeding to this court is heard de novo upon the record, but the find- 
ings of fact by the juvenile court will be accorded great weight be- 
cause it both heard and observed the parties and witnesses. 

2. Parental Rights. An order of the juvenile court terminating pa- 
rental rights must be based on clear and convincing evidence. 

Where parents are unable to discharge parental responsi- 
bilities because of mental deficiencies, and there are reasonable 
grounds to believe that such conditions will continue for a pro- 
longed and indeterminate period, parental rights may be ter- 
minated if such action is in the best interests of the children. 

4. . When natural parents cannot rehabilitate themselves 
within a reasonable time after the adjudication hearing, the best in- 
terests of the children require that a final disposition be made with- 
out delay. 


Appeal from the District Court for Hamilton 
County: Bryce Bartu, Judge. Affirmed. 


Gerald D. Warren of Whitney, Newman, Mersch & 
Otto, for appellants. 


Michael J. Owens, Hamilton County Attorney, for 
appellee. 


Michael Powell, guardian ad litem. 


KrivosHa, C.J., BOSLAUGH, WHITE, HASTINGS, 
CAPORALE, SHANAHAN, and GRANT, JJ. 


WHITE, J. 

On November 6, 1980, the county attorney of Ham- 
ilton County, Nebraska, acting on behalf of and in 
the name of the State of Nebraska, filed petitions in 
the juvenile division of the county court, Hamilton 
County, involving R.D.J. and K.S.J. The petitions 
as amended by stipulation allege that K.S.J. is a fe- 
male child born April 9, 1979, that R.D.J. is a male 
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child born October 27, 1976, and that both children 
either lacked proper parental care by reason of the 
fault of their parents or they were children whose 
parents neglected or refused to provide proper or 
necessary care. Neb. Rev. Stat. § 43-202(2)(b) and 
(c) (Reissue 1978). Both subsections (2)(b) and (c) 
of the above statute were repealed by 1981 Neb. 
Laws, L.B. 346, but the identical language relating to 
the subsections is now incorporated within Neb. 
Rev. Stat. § 43-247(3)(a) (Cum. Supp. 1982). After 
an adjudicatory hearing on December 16, 1980, the 
county court declared the children to be within the 
meaning of § 43-202(2)(c). Temporary legal custody 
was placed in the Hamilton County Division of Pub- 
lic Welfare, with physical custody remaining with 
the parents. The county welfare division was or- 
dered to provide the parents with intensive home- 
making services and supervision, and budgetary and 
nutritional training. 

In June 1979 K.S.J. was hospitalized for a period of 
12 days. Initial diagnosis was ‘‘failure to thrive’ 
syndrome. Upon further observation the child was 
found to be seriously underweight, dehydrated, pos- 
sessed of what is characterized as a very severe 
diaper rash, and to have a distended stomach. Dur- 
ing the hospital stay, the child immediately gained 
weight and seemed to improve in all appearances. 
The diaper rash was eliminated. 

At the request of the treating physician, a nurse 
was asked to periodically visit the parents’ home, in 
which the two children resided. It was on these vis- 
its, coupled with the county welfare department vis- 
its that began in April 1978, that the conditions giv- 
ing rise to the filing of the petitions were discovered. 
As is common with a number of cases recently 
brought before this court, the home conditions could 
best be described as atrocious, not merely disor- 
dered and cluttered. The house was described as 
filled with filth, dog and cat feces, clutter, and gar- 
bage. K.S.J. and R.D.J. were soaked with urine and 
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feces; the house stank; inadequate food and further 
evidence of total and complete disregard for the 
most elementary rules of sanitation and child care 
were observed. 

It is not necessary to recite in detail the heroic ef- 
forts made by the various welfare departments in 
attempting to educate the parents and upgrade their 
standard of housekeeping to even a minimal level. 
Over the period of time until the date of termination 
in August 1982, approximately 400 home visits were 
made by various state agencies. Extended instruc- 
tions were given to the parents in such elementary 
subjects as bathing children, washing clothes, and 
sweeping and vacuuming floors; for each temporary 
gain there would be a setback which brought the 
home situation back to an identical condition or 
worse than was first encountered by the visiting 
agencies. Appellants’ counsel suggests, based on 
some rather loose testimony and a few statements in 
an enormous record, that the parents were, in fact, 
feeding their children; the evidence is clear and con- 
vincing, however, that substantial difficulty was en- 
countered in seeing that a reasonable diet was given 
the children, even during the time of the extra- 
ordinary home visitations by the welfare services. 

The county court conducted periodic review hear- 
ings, and in April 1981 K.S.J. was removed from the 
home. She has been in foster care since that time. 
R.D.J. remained in the home under constant super- 
vision of the welfare agency, except for a short 
period of time in 1982 when the child was placed in 
foster care. Extensive psychological evaluations 
were made of both the parents and the children. 
Significant is the fact that in addition to the intel- 
lectual capabilities of the parents, ranging from bor- 
derline mentally retarded to low-average intellectual 
ability, is the finding of the psychologist that the 
emotional difficulties suffered by the parents, in- 
volving rigidity, result in a failure to change lifetime 
patterns and a stubborn return to previous habits, in 
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spite of extended instructions and urgings. Signifi- 
cant also were the psychological evaluations intro- 
duced at the hearing on motion to terminate in Au- 
gust 1982, comparing the progress of K.S.J. and 
R.D.J. K.S.J., who was removed from the home in 
April 1981, was shown by all batteries of tests to 
have advanced significantly in verbal and motor 
skills during the period of her foster care, while 
R.D.J., who had remained, except for a short time, 
in the home of the parents, actually regressed con- 
sidering the increase in age. 

There is no dispute in the evidence, or really any 
hope from the record, that the parents are now or 
will ever be capable of managing children of any 
age. The most that could be hoped for if they were 
to regain custody would be that the children would 
survive until such time as they could fend for them- 
selves. 

A more difficult issue presents itself in the com- 
ments of this court in the recent case of In re Inter- 
est of Spradlin, 214 Neb. 834, 841, 336 N.W.2d 563, 567 
(1983), which are pertinent here. ‘‘{T]he juvenile 
court patiently delayed its decision regarding ter- 
mination for a relatively lengthy period of time in 
order to allow the appellants to attempt to effectuate 
their plan. Such plan proved to be an utter failure, 
and the court accordingly proceeded to enforce its 
prior determination, which resulted in termination 
of appellants’ parental rights. 

“The evidence clearly and convincingly estab- 
lishes that appellants herein are simply incapable of 
caring for the child, even in the best of settings, 
wherein they were provided live-in household assist- 
ance. It is indeed unfortunate that appellants do not 
have the ability to function adequately as parents; 
but, as much as one’s sympathies may rest with ap- 
pellants by virtue of that unfortunate reality, the 
State cannot stand idly by oblivious to the welfare of 
an infant or heedless of the fact that its failure to in- 
tervene, should the child survive, would likely result 
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in producing yet another individual incapable of cop- 
ing with life.” 

We are conscious in reviewing these matters that 
we proceed to hear them de novo on the record and 
that the decision to terminate parental rights must 
be supported by clear and convincing evidence. In 
re Interest of Fant, 214 Neb. 692, 335 N.W.2d 314 
(1983); In re Interest of Biesecker, 214 Neb. 425, 333 
N.W.2d 923 (1983); In re Interest of Levey, 211 Neb. 
66, 317 N.W.2d 760 (1982). 

Unlike a number of the cases in which deliberate 
parental misconduct has been present, this is not 
such a case. We are convinced, as asserted by ap- 
pellants’ counsel, that the parents do indeed love 
their children. We are indeed convinced, as counsel 
has suggested, that given adequate parental super- 
vision the children might survive, but we are also 
convinced that the psychological damage to the chil- 
dren due to the emotionally deprived situation of the 
parents’ home would be utterly devastating. As we 
said in State v. Souza-Spittler, 204 Neb. 503, 511, 283 
N.W.2d 48, 52 (1979): ‘‘ ‘(W]e will not gamble with 
the child’s future; she cannot be made to await un- 
certain parental maturity.’ ”’ 

The judgment of the District Court, which af- 
firmed the decision of the county court terminating 
the parental rights of the parents to R.D.J. and 
K.S.J., is hereby affirmed. 

AFFIRMED, 


DAVE COLE, APPELLANT, V. THOMAS F’, HICKEY ET AL., 
APPELLEES. 
340 N.W.2d 418 


Filed November 18, 1983. No. 83-337. 


1. Specific Performance: Appeal and Error. An action for specific 
performance is triable de novo on appeal to this court. 
2. Contracts: Parol Agreement. A written executory contract may 
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be modified by the parties thereto at any time after its execution 
and before a breach has occurred, without any new consideration, 
and the terms of the written executory contract may be changed by 
a subsequent parol agreement before a breach thereof. 

3. Contracts: Time. An unqualified renunciation of an executory 
contract before time for performance by one party excuses tender 
of performance by the other party at the time set for performance. 


Appeal from the District Court for Holt County: 
Henry F. ReEmeErR, Judge. Reversed and remanded 
for further proceedings. 


Forrest F. Peetz of Peetz and Peetz, for appellant. 
No appearance for appellees. 


KrivosHa, C.J., BOSLAUGH, WHITE, MHASTINGs, 
CAPORALE, SHANAHAN, and GRANT, JJ. 


PER CURIAM. 

This is an appeal from an action for specific per- 
formance of a contract to sell a tavern, and for dam- 
ages incident to the failure to convey. 

In a bifurcated trial, the trial court found that the 
appellant, Dave Cole, had failed to tender payment 
before November 1, 1982, the date specified in the 
contract, that time was of the essence, and that 
therefore appellant was not entitled to relief. This 
appeal followed. 

Two errors are assigned. The trial court erred in 
(1) holding that the contract required the closing to 
be held on or before November 1, 1982, and (2) fail- 
ing to find that the contract was orally modified be- 
fore breach, thereby extending the time for closing 
until November 9, 1982. We reverse and remand for 
further proceedings not inconsistent with this opin- 
ion. 

In view of our holding we will discuss only the 
second assignment of error. 

An agreement for sale of the Elbow Room Bar in 
O’Neill, Nebraska, was executed September 18, 1982. 
A postdated check for a $500 downpayment was ten- 
dered by Cole, the buyer, and accepted by the 
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appellees-sellers, Shirley and Thomas Hickey. In- 
terestingly, the check was dated November 15, 1982, 
well beyond the claimed closing date. Pursuant to 
the contract, Cole negotiated a lease with the owners 
of the real estate on which the tavern was located, 
the lease period to run from November 1, 1982, to 
November 1, 1983. On September 20, 1982, Cole pur- 
chased a money order to send with his liquor license 
application. On September 21, 1982, the Nebraska 
Liquor Control Commission acknowledged receipt of 
the application. On October 7, 1982, the O’Neill City 
Council, at its regular meeting, recommended to the 
commission that the license be issued. Thereafter, 
Cole, in anticipation of the purchase and with the 
permission of the Hickeys, made various improve- 
ments to the tavern. 

On October 25, 1982, Cole was informed by the 
commission that the application would be consid- 
ered at the next regular meeting of the commission 
on November 4, 1982, and that he could expect to re- 
ceive the license on November 9, 1982. Cole spoke to 
Thomas Hickey on October 27, 1982, and confirmed 
an earlier conversation as to the procedure in the 
event the license was not received prior to No- 
vember 1, 1982. Mr. Hickey stated that he would 
prefer to keep the tavern open from November 1, 
1982, to November 9, 1982, as business was good at 
that time. To compensate the Hickeys for the $750 
expense of a liquor license for only 9 days, Cole 
agreed to pay the entire November rent and also to 
make good the postdated $500 downpayment check 
so that the Hickeys would have money available to 
pay for the license. Mr. Hickey later inquired of the 
city clerk about the possibility of acquiring a liquor 
license, the cost of which could be prorated to No- 
vember 9, 1982. He was told this was not possible. 
Cole paid the rent of $225 due November 1, 1982, and 
deposited $500 to his account to cover the downpay- 
ment check. On November 8, 1982, Cole picked up 
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Yankton, South Dakota, for repair. 

On November 9, 1982, Cole’s liquor license was re- 
ceived by the city clerk of O’Neill. In order for Cole 
to receive the license it was necessary to surrender 
the Hickey license and pay a $750 license fee. 

At approximately 10 a.m. on November 9, 1982, 
Cole spoke to Shirley Hickey. She told Cole she was 
not going along with the contract. That afternoon 
Cole met with both Shirley and Thomas Hickey. 
Cole offered to write a check for the balance of the 
purchase price if the Hickeys would close the trans- 
action. Mr. Hickey refused. Thereafter, on No- 
vember 10, 1982, Hickey tendered back a check for 
the November rent of $225 and the uncashed down- 
payment check. Cole formally tendered, through 
his attorney, the balance due on the contract of sale. 

We review equitable matters de novo in this court. 
Spilinek v. Spilinek, 215 Neb. 35, 337 N.W.2d 122 
(1983). 

Thomas Hickey’s deposition, which Cole intro- 
duced in part as evidence at trial, confirmed the Oc- 
tober 27, 1982, discussion with Cole; admitted that 
the contract closing was extended, but only until No- 
vember 8, 1982; and admitted the conversation with 
the city clerk, requesting a liquor license for the 
first 9 days in November. Thomas Hickey had 
knowledge and acquiesced to the work performed by 
Cole at the tavern before and after November 1, 
1982. Mr. Hickey, on cross-examination, admitted 
his failure to tender back the downpayment check or 
to refund the rent until November 10, 1982. 

It is obvious from the record that the delay in 
closing was due entirely to the administrative proc- 
ess of securing the liquor license itself and that Cole 
was diligent in attempting to secure the license. It 
is further obvious that the parties agreed, as Cole 
urges, that the closing would be postponed until the 
new license was issued. Inferable from the record 
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is the conclusion that Shirley Hickey simply changed 
her mind about selling the tavern. 

We held in Pearce v. ELIC Corp., 213 Neb. 193, 
201, 329 N.W.2d 74, 79 (1982), that ‘‘[a] written ex- 
ecutory contract may be modified by the parties 
thereto at any time after its execution and before a 
breach has occurred, without any new consider- 
ation; and the terms of a written executory contract 
may be changed by a subsequent parol agreement 
before a breach thereof.”’ 

Because of the Hickeys’ unqualified renunciation 
on November 9, 1982, of the executory contract, be- 
fore Cole’s time for performance, we need not de- 
cide the issue of whether Cole’s offer to close was 
sufficient tender. See Friehe Farms, Inc. v. Ha- 
berman, 191 Neb. 292, 214 N.W.2d 916 (1974). 

Appellant Cole was clearly entitled to a decree of 
specific performance and to a hearing on any dam- 
ages caused by the failure of appellees, Thomas and 
Shirley Hickey, to convey. 

REVERSED AND REMANDED FOR FURTHER 
PROCEEDINGS. 


Ciry oF LINCOLN, NEBRASKA, A MUNICIPAL 
CORPORATION, ET AL., APPELLANTS AND CROSS-APPELLEES, 
v. ALLEN SOUKUP, APPELLEE AND CROSS-APPELLANT. 
340 N.W.2d 420 


Filed November 18, 1983. No. 83-492. 


1. Administrative Law: Ordinances: Statutes: Words and Phrases. 
As a general rule, the words ‘‘final and binding,’’ when used in or- 
dinances or statutes to refer to the decision of an administrative of- 
ficial or agency, mean that it is the definitive act of that official or 
agency and is binding until and unless it is set aside by judicial re- 
view. 

2. Administrative Law: Appeal and Error. One cannot be denied 
the right of review in the appellate courts. 

3. Administrative Law: Contracts: Appeal and Error. A contract 
to compel parties to arbitrate future disputes and thus to oust the 
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courts of jurisdiction to settle such disputes is against the public 
policy of this state and is void. 
Appeal from the District Court for Lancaster 
County: SAMUEL VAN PELT, Judge. Reversed and 
remanded for further proceedings. 


William F. Austin, City Attorney, for appellants. 


Ronald Rosenberg of Rosenberg & Taute, for ap- 
pellee. 


KRivosHa, C.J., BOSLAUGH, WHITE, HASTINGS, 
CAPORALE, SHANAHAN, and GRANT, JJ. 


PER CURIAM. 

The defendant, Allen Soukup, filed a grievance 
with the personnel board of the City of Lincoln 
against the city and several of its officers and em- 
ployees, the plaintiffs herein. The grievance was 
upheld, and the plaintiffs appealed to the District 
Court. That court, on motion of the defendant, or- 
dered the appeal dismissed. We reverse and re- 
mand. 

The defendant is a lieutenant in the Lincoln Police 
Department. His grievance was filed with the chief 
of police on June 29, 1982. This was denied by the 
chief on July 8, 1982. The defendant then requested 
a formal hearing before the personnel board by let- 
ter dated July 9, 1982. A hearing was held by that 
board on September 16, 1982, and on the same date a 
motion was passed upholding the defendant’s griev- 
ance. The order also directed that his salary be ad- 
vanced a minimum of 5 percent as requested. The 
plaintiffs’ petition on appeal was filed in the District 
Court on November 2, 1982. 

It is contended by the defendant that the action of 
the District Court should be affirmed because of the 
following language found at § 2.58.390(d)(3) of the 
Lincoln Municipal Code (1981): ‘‘The decision of 
the personnel board shall be final and binding upon 
the appointing authority,’’ and in the collective bar- 
gaining agreement between the City of Lincoln and 
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the International Brotherhood of Police Officers 
Local No. 544: ‘‘The decision of the Personnel 
Board shall be fina] and binding upon the City.’’ The 
trial court agreed with the defendant and based its 
decision on that language. 

We have no problem with the language ‘‘final and 
binding.’’ An order by the personnel board, like the 
order of any intermediate court or administrative 
agency, is final and binding unless appealed. In 
Aurora v. Hood, 194 Colo. 80, 570 P.2d 246 (1977), the 
Colorado court was faced with a similar problem. It 
said: ‘‘Bearing these principles in mind and not 
choosing to lightly infer an intent on the part of the 
legislature and the City of Aurora to create an un- 
constitutional result, we think the words ‘final and 
conclusive’ merely determine the point of adminis- 
trative finality, leaving to the courts the ultimate de- 
cision on the validity of the ‘final’ administrative or- 
ders.”’ Id. at 82, 570 P.2d at 247. See, also, Dahl- 
berg v. Pittsburgh & L. EH. R. Co., 138 F.2d 121, 122 
(3d Cir. 1943), in which the court said in part: ‘‘We 
think that the general plan of the statute clearly dis- 
closes an intention to use the words [final and bind- 
ing] in the sense that the award is the definitive act 
of a mediative agency, binding until and unless it is 
set aside in the manner prescribed, and that it was 
intended that the Court should exercise broader pow- 
ers than merely directing coercive process to issue 
if satisfied that the proceeding was authorized by 
law.”’ 

Neb. Rev. Stat. § 15-1201 (Reissue 1977) reads as 
follows: ‘‘Any person or persons, jointly or several- 
ly aggrieved by any final administrative or judicial 
order or decision of the board of zoning appeals, the 
board of equalization, the city council, or any officer 
or department or board of a city of the primary 
class, shall, except as provided for claims in sec- 
tions 15-840 to 15-842.01, appeal from such order or 
decision to the district court in the manner herein 
prescribed.’’ 
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In Rohrer v. Ford, ___ R.I. __, 425 A.2d 529 
(1981), the Rhode Island court was concerned with a 
statute that provided that the decision of the person- 
nel appeal review board shall be final and binding 
upon all parties concerned. It concluded that the 
‘final and binding’’ mandate was so much meaning- 
less rhetoric which did not exempt such board from 
the operation of the Administrative Procedures Act 
provisions relating to judicial review. 

This court, in Richardson v. Board of Education, 
206 Neb. 18, 290 N.W.2d 803 (1980), had occasion to 
construe what was then Neb. Rev. Stat. § 79-1103.05 
(Reissue 1976), which provided in part as follows: 
‘‘(2) Any parent or guardian of such student who is 
aggrieved by a decision of the board of education 
may appeal such decision to the State Board of Edu- 
cation whose decision shall be binding when the 
school attended is outside the State of Nebraska.”’ 
(Emphasis supplied. ) 

One of the questions presented to us in that case, 
which did involve a school outside the state, was 
whether a party, in a suit brought in the District 
Court to enforce the decision of the State Board of 
Education, could launch a collateral attack against 
such decision. We held that it could not. We said: 
‘“‘TW]e view the proceeding as simply a suit to re- 
cover money claimed to be due and owing by virtue 
of an order of the State Board. ... We therefore 
hold that the State Board of Education hearing ap- 
peals as provided for in § 79-1103.05(2) acts in a 
quasi-judicial capacity and, therefore, either party 
has the right to appeal to the District Court any such 
order made .... It is clear that the School District 
took no steps to prosecute an appeal of any nature 
within 30 days of entry of the State Board’s order, as 
required by Neb. Rev. Stat. §§ 25-1931 (Reissue 1975) 
and 84-917(2) (Reissue 1976). Rather, it attempted 
to collaterally attack an order of the State Board 
which had long before become final.’’ Id. at 22-23, 
25-26, 290 N.W.2d at 807-08. 
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We hold that the words ‘‘final and binding,’’ when 
used in ordinances or statutes to refer to the decision 
of an administrative official or agency, mean that it 
is the definitive act of that official or agency and is 
binding until and unless it is set aside by judicial re- 
view. One cannot be denied the right of review in 
the appellate courts. Richardson v. Board of Edu- 
cation, supra. 

However, the defendant insists that such a holding 
violates his contract rights under a binding arbitra- 
tion agreement between the City of Lincoln and the 
union, and he cites authority from other jurisdictions 
upholding the enforceability of such agreements. 
The answer to that contention is found in Heisner v. 
Jones, 184 Neb. 602, 169 N.W.2d 606 (1969), in which 
we reiterated the longstanding rule in Nebraska that 
a contract to compel parties to arbitrate future dis- 
putes and thus to oust the courts of jurisdiction to 
settle such disputes is against public policy and is 
void. 

The District Court was in error in dismissing the 
plaintiffs’ petition on appeal, and its judgment is re- 
versed and the cause is remanded for further pro- 
ceedings. 

The defendant had cross-appealed, seeking an 
award of attorney fees. In view of our holding on 
the principal appeal, the cross-appeal is dismissed. 

REVERSED AND REMANDED FOR FURTHER 
PROCEEDINGS. 


MELVIN C. ELLIS, APPELLEE, V. FAR-MarCo, INC., 
A KANSAS CORPORATION, APPELLANT, AND 
THE HoME INSURANCE COMPANY, A CORPORATION, 
APPELLEE. 
340 N.W.2d 423 


Filed November 28, 1983. No. 82-289. 


1. Invitor-Invitee: Agents. Although an invitee on the premises of 
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another may very well be aware of the dangers inherent in the 

premises, he may not necessarily be aware of the dangers inherent 

in the actions of the agents of the possessor of the premises. 

: Where an invitee on the premises of another must 
of necessity knowingly place himself in a position of danger so as to 
accomplish his job, he is nevertheless entitled to a warning from 
the agents of the possessor of such premises before the latter cause 
a change in circumstances likely to cause injury to the invitee. 

3. Jury Instructions. Instructions must be taken as a whole and con- 
strued together, and when instructions cover the issues and fairly 
submit the case to the jury, the jury’s verdict will not be disturbed 
unless it is clearly erroneous. 

4. Juror Misconduct. It is well established that charges of juror mis- 
conduct must be substantiated by competent evidence on the mo- 
tion for new trial, the misconduct complained of must relate to a 
matter in dispute relevant to the issues in the case, and the miscon- 
duct must have influenced the jurors in arriving at a verdict. 

5. . Proof of mere indiscretion in the conduct of a juror is not 
sufficient to avoid a verdict unless the proof establishes that his 
conduct was of such character that prejudice may be presumed. 

6. Motions for New Trial: Juror Misconduct: Appeal and Error. 
When a new trial is sought for juror misconduct, the finding of the 
trial court will not be set aside unless the evidence of misconduct is 
clear and convincing. 


Appeal from the District Court for Lancaster 
County: Dae E. FAuRNBRUCH, Judge. Affirmed. 


Scott J. Norby of Crosby, Guenzel, Davis, Kessner 
& Kuester, for appellant. 


Richard D. Sievers of Marti, Dalton, Bruckner, 
O’Gara & Keating, P.C., for appellee Ellis. 


KRIvosHA, C.J., BOSLAUGH, WHITE, HASTINGS, 
CAPORALE, SHANAHAN, and GRANT, JJ. 


HASTINGS, J. 

‘This is an action for damages for personal injuries 
sustained by the plaintiff while he was a business in- 
vitee on the premises of the defendant. The jury re- 
turned a verdict of $67,000 in favor of the plaintiff, 
and the defendant has appealed. 

The plaintiff, Melvin C. Ellis, is an experienced, li- 
censed grain sampler employed by The Lincoln In- 
spection Service. On February 22, 1980, the plaintiff 
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was sampling grain at the defendant Far-Mar-Co’s 
grain elevator in Lincoln, Nebraska. He was work- 
ing with three employees of the defendant, known as 
the track crew, who were loading grain hopper rail- 
road cars in the track shed loading area at the de- 
fendant’s elevator. 

The track crew consists of a loader, a brakeman, 
and a flagman. The railroad cars are brought into 
the loading area, which is on a downhill grade, and 
stopped so the compartment opening on the top of 
the first car is positioned directly under the load-out 
chute, which comes down from the elevator and fills 
the car from the top. Grain hopper cars have either 
three or four compartments. The loader stands on 
top of the car that is being loaded and operates the 
controls for the load-out chute, and raises and low- 
ers the chute in and out of the compartment open- 
ings. He also signals the flagman, who stands on 
the ground next to the car, to direct the starting or 
stopping of the flow of grain. When a compartment 
is loaded, the grain chute must be lifted out of the 
compartment opening in order for the car to be 
moved. When lifted, the bottom of the spout clears 
the top of the car by approximately 18 to 24 inches. 

After the loading chute is raised the loader or the 
flagman signals the brakeman to release the brake 
to permit the car to roll forward to the next com- 
partment opening. The brakeman is situated at the 
end of the car and takes directions from the loader 
or flagman, since he cannot see the top of the car. 
When a car is filled with grain, the brake is released 
and the car rolls out of the loading area. The grain 
sampler works with the loading process to obtain 
samples of grain from each car as it is loaded. 

On the date of the accident the plaintiff was work- 
ing with the track crew of the defendant when the 
cars were being loaded. When a car was full and 
the plaintiff had completed his sampling, another 
car would be moved in and the plaintiff would move 
his samples and equipment to the next car, or if 
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there was no next car, to a platform located along- 
side the top of the railroad cars. At the time of the 
accident the plaintiff had just finished probing the 
last compartment of the last car in a string of eight 
cars. 

There is a direct conflict in the testimony regard- 
ing the events surrounding the loading and sampling 
of the last car. The plaintiff testified that he was 
standing on top of the car, waiting to close the last 
compartment, with the load-out chute to his back, 
when the car suddenly began to move forward, away 
from the platform. He testified that he slid his tools 
and equipment onto the platform, but before he was 
able ‘to leave the car himself, the load-out chute 
bumped him on the back. To avoid being pushed off 
the car by the chute, the plaintiff jumped off the 
edge of the car and injured himself on the track be- 
low. 

The plaintiff offered the testimony of Far-Mar- 
Co’s loader that he saw the plaintiff gather his tools 
and step off the top of the car onto the platform 
alongside the car. He said that he then told the 
brakeman to release the brake, looked again, and 
saw that the plaintiff was still on the platform. The 
loader then climbed off the car and the brake was 
released. Obviously, the jury disbelieved this testi- 
mony, as it had a right to do. 

No witnesses saw the plaintiff fall. The general 
manager of the elevator was the first to reach the 
plaintiff lying on the tracks, and he testified the 
plaintiff told him that the chute knocked him off the 
car. The plaintiff sustained a compression fracture 
of the lateral talus and a fracture of the tibia. 

The defendant’s primary contention on this appeal 
is that instruction No. 14, given over the objection of 
the defendant, was erroneous and prejudicial. The 
critical paragraph of that instruction is: ‘If an em- 
ployee or employees of a grain elevator know or 
should know that a grain inspector is working on top 
of [a] railroad grain car, such employee or employ- 
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ees have a duty to warn the grain inspector that the 
grain car is about to be moved and give the in- 
spector a reasonable time in which to protect him- 
self from injury before the rail grain car is moved.” 

Defendant contends that the above paragraph in- 
cluded in instruction No. 14 is an incorrect statement 
of the law because it instructed the jury that the de- 
fendant had a duty to warn the plaintiff of the dan- 
ger, regardless of whether the plaintiff also had 
knowledge of the danger. In other words, the de- 
fendant contends the instruction took away a factual 
consideration from the jury, the question whether a 
possessor of land had an affirmative duty to warn. 

The defendant, citing NJI 8.22 and Restatement 
(Second) of Torts §§ 341A and 343 (1965), insists that 
there is no duty on the part of a possessor of land to 
warn an invitee unless such possessor should expect 
that the invitee did not know of or would not discover 
the danger and would fail to protect himself. 

The plaintiff contends that this is not a case of pure 
premises liability, but rather it involved active neg- 
ligence on the part of defendant’s loading crew. 

We agree with the position taken by the plaintiff. 
This accident did not arise out of a defect or condi- 
tion of the premises. Rather, as determined by the 
jury, it was due to a failure on the part of those em- 
ployees charged with the responsibility for moving 
the grain cars to do so in a reasonable manner. 

Crotty, Aplnt. v. Reading Industries, 237 Pa. 
Super. 1, 345 A.2d 259 (1975), involved an accidental 
injury suffered by the plaintiff while on the defend- 
ant’s premises as an independent contractor. He 
was there for the purpose of adjusting a machine 
which utilized a large carousel-type conveyor sys- 
tem. The plaintiff pushed a ‘‘stop’’ button which 
shut off the power to the system, although he was 
aware of the fact that there were two other controls 
which acted as a master switch. While working on 
the machine, an employee of the defendant started 
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up the machine, unaware of the plaintiff’s presence, 
and as a result the injuries were sustained. 

The Pennsylvania court agreed with the defendant 
that the law is well settled that there is no duty to 
warn or guard a business visitor against a danger 
that is known or obvious, citing the Restatement 
(Second) of Torts §§ 341A and 343A (1965). How- 
ever, it went on to say at 11, 345 A.2d at 264: ‘‘We 
find the appeal of these arguments more superficial 
than substantial. In the instant case the appellant 
[plaintiff] was an acknowledged expert in the op- 
eration of the industrial device which was the instru- 
ment of his injuries. However, it was not a malfunc- 
tion or a defect in the machine which caused his in- 
juries; it was a failure on the part of the operator of 
that machine to look before he began his enterprise. 
Appellant was well aware of the dangers inherent in 
the instrumentality, but not necessarily aware of the 
dangers inherent in its agent.”’ 

The same is true in the instant case. The plaintiff 
was well aware of the dangers inherent in his job 
generally. However, he would not be expected to 
know that the defendant’s agents would cause the 
grain car to be moved, without warning, while he 
was in a position of danger required in the exercise 
of his duties. We believe, under the circumstances 
of this case, that it was reasonable to impose on the 
defendant the duty to warn a grain inspector work- 
ing on the top of a grain car before the car is moved. 

Even though we reject defendant’s contention that 
the rules found in §§ 341A and 343 are applicable to 
this case, we would suggest that Comment f. to 
§ 343A is relevant. Comment f. at 220 states: 
“‘There are, however, cases in which the possessor 
of land can and should anticipate that the dangerous 
conditions will cause physical harm to the invitee 
notwithstanding its known or obvious danger. In 
such cases the possessor is not relieved of the duty 
of reasonable care which he owes to the invitee for 
his protection. This duty may require him to warn 
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the invitee, or to take other reasonable steps to pro- 
tect him, against the known or obvious condition or 
activity, if the possessor has reason to expect that 
the invitee will nevertheless suffer physical harm. 

“Such reason to expect harm to the visitor from 
known or obvious dangers may arise, for example, 
where the possessor has reason to expect that in- 
vitee’s attention may be distracted, so that he will 
... fail to protect himself against it... .”’ 

One of the defendant’s own employees testified 
that there was a company rule that a car cannot be 
moved when there is a sampler on top of it. In this 
case the danger to the plaintiff was obvious. The 
defendant’s crew controlled the movement and time 
of movement of the grain cars. This is a case in 
which the defendant’s employees should have antici- 
pated that the movement of the car could cause 
physical harm to the plaintiff. Under such circum- 
stances, reasonable prudence would dictate that a 
warning be given. This is true even though it would 
be obvious to the plaintiff that at some time during 
the testing procedure the car could possibly be 
moved. Plaintiff, by the very nature of his job, was 
required to be where he was, and he could not satis- 
factorily perform that job while laboring under the 
constant threat of a movement of the car without 
warning. ‘‘[CJourts will find a duty where, in gen- 
eral, reasonable men would recognize it and agree 
that it exists.’’ W. Prosser, Handbook of the Law of 
Torts, Limited Duty § 53 at 327 (4th ed. 1971). In- 
struction No. 14 was correct. 

The issues of plaintiff's knowledge of existing dan- 
gers and his duty to protect himself are covered by 
other instructions on proximate cause, assumption 
of risk, and contributory negligence. Instructions 
must be taken as a whole and construed together, 
and when instructions cover the issues and fairly 
submit the case to the jury, the jury’s verdict will 
not be disturbed unless it is clearly erroneous. Lane 
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v. State Farm Mut. Automobile Ins. Co., 209 Neb. 
396, 308 N.W.2d 503 (1981). 

The second assignment of error on appeal is that 
the trial court erred in overruling the defendant’s 
motion for new trial on grounds of juror misconduct. 

After the first of 2 days of jury deliberations, one 
juror identified himself as a journalist or a juror and 
called one of the witnesses who testified in the case 
to ask him whether there was an ownership relation 
between The Lincoln Inspection Service and the de- 
fendant. Both counsel joined in a motion to recon- 
vene the jury. The juror admitted making the tele- 
phone call, but stated he did not discuss the sub- 
stance of the call with the other jurors and that he 
was the one juror voting against the plaintiff in the 
11-to-1 verdict. All 11 other jurors supported the 
juror’s testimony that he did not mention he had 
made the telephone call. The trial court found that 
none of the 11 jurors who agreed to the verdict were 
prejudiced or influenced in any manner by the tele- 
phone call, and that if the call was prejudicial it 
would have been against the plaintiff rather than the 
defendant. 

This court has not wavered in the interpretation of 
the law in juror misconduct situations. It is well es- 
tablished that charges of juror misconduct must be 
substantiated by competent evidence on the motion 
for new trial, the misconduct complained of must re- 
late to a matter in dispute relevant to the issues in 
the case, and the misconduct must have influenced 
the jurors in arriving at a verdict. Schwank v. 
County of Platte, 152 Neb. 273, 40 N.W.2d 863 (1950). 
Proof of mere indiscretion in the conduct of a juror 
is not suffucient to avoid a verdict unless the proof es- 
tablishes that his conduct was of such character that 
prejudice may be presumed. Schwank, supra; 
Wessel v. Bishop, 76 Neb. 74, 107 N.W. 220 (1906). 

The evidence before the trial court on the juror 
misconduct issue was that although there had been 
misconduct by one juror, the other 11 were un- 
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involved, did not know of it, and decided the case 
only on the evidence presented at trial. We cannot 
accept the defendant’s contention that the juror’s 
misconduct irrebuttably presumes prejudice. Fur- 
thermore, Neb. Rev. Stat. § 27-606(2) (Reissue 1979) 
specifically provides for inquiry into the validity of a 
verdict when extraneous prejudicial information 
may have been improperly brought to the jury’s at- 
tention. 

When a new trial is sought for juror misconduct, 
the finding of the trial court will not be set aside 
unless the evidence of misconduct is clear and con- 
vincing. Winston v. Davis, 187 Neb. 522, 192 N.W.2d 
413 (1971). We conclude that there is no showing of 
prejudice to the defendant, and the trial court prop- 
erly rejected the motion for new trial. 

For the reasons above stated the judgment of the 
trial court should be affirmed. 

AFFIRMED. 


JOHN J. MATTHEWS ET AL., APPELLEES, V. PETER P. 
MATTHEWS ET AL., APPELLANTS. 
341 N.W.2d 584 


November 28, 1983. No. 82-615. 


1. Equity: Contracts: Specific Performance: Decedents’ Estates: 
Appeal and Error. An action to compel the specific performance 
of an oral contract to devise real property by will is equitable in na- 
ture and is reviewed de novo on the record on appeal to this court. 

2. Equity: Appeal and Error. In equity cases, where the evidence is 
in conflict, we give weight to the fact the trial judge had the oppor- 
tunity to view and hear the witnesses and observed their demeanor 
while testifying. 

3. Contracts: Decedents’ Estates: Appeal and Error. The court re- 
gards with grave suspicion any claim of an oral contract to devise 
property by will, and must, in its de novo review of the record, dis- 
cover clear, satisfactory, and unequivocal evidence of the existence 
of the alleged oral contract and its terms. 

4. Contracts: Statute of Frauds: Decedents’ Estates. In order to 
remove from the operation of the statute of frauds an oral contract 
to devise property, there must be performance referable solely to 
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the contract sought to be enforced such that nonperformance by the 
other party would constitute a fraud upon the claimant. 


Appeal from the District Court for Holt County: 
HEnRY F. Reimer, Judge. Reversed and dismissed. 


Daniel D. Jewell and Dennis W. Collins of Jewell, 
Otte, Gatz & Collins, for appellants. 


Vince Kirby, for appellees. 


KrivosHa, C.J., BOSLAUGH, WHITE, HASTINGS, 
CAPORALE, SHANAHAN, and GRANT, JJ. 


CAPORALE, J. 

This case presents an appeal from the decree of 
the District Court which, after a bench trial, granted 
the plaintiffs-appellees, John and Dorothy Mat- 
thews, husband and wife, and their son James, spe- 
cific performance of an alleged oral contract be- 
tween them and John’s deceased uncle, Tom Mat- 
thews. That court impressed a trust upon certain 
Holt County farmland and ordered that a deed be 
executed by the clerk of the District Court to John 
and Dorothy. Defendants-appellants, the personal 
representative and devisees under Tom Matthews’ 
will, a document which makes no provision for the 
plaintiffs, appeal from that decree. We reverse and 
dismiss. 

The defendants assign a number of errors; how- 
ever, due to the approach we take, we need consider 
only one of them. That operative assignment is that 
the District Court erred because the evidence was 
insufficient to support its decree. 

An action to compel the specific performance of 
an oral contract to devise real property by will is 
equitable in nature and is reviewed de novo on the 
record on appeal to this court. Yates v. Grosh, 213 
Neb. 164, 328 N.W.2d 200 (1982): In re Estate of Lay- 
ton, 212 Neb. 518, 323 N.W.2d 817 (1982). We also 
bear in mind that the trial judge, who decided this 
matter without benefit of a jury, had the opportunity 
to view and hear the witnesses as they testified, and, 
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accordingly, we give weight to his determinations of 
their credibility. Spilinek v. Spilinek, ante p. 35, 337 
N.W.2d 122 (1983). 

More importantly, we are required to regard with 
grave suspicion any claim of an oral contract to de- 
vise property by will, and must, in our de novo re- 
view of the record, discover clear, satisfactory, and 
unequivocal evidence of the existence of the alleged 
oral contract and its terms. Yates v. Grosh, supra; 
Rudolph v. Hartung, 202 Neb. 678, 277 N.W.2d 60. 
(1979). 

The facts in this case are, for the most part, not in 
dispute. Tom and Leo Matthews, brothers, were 
born and raised on a farm near O’Neill, Nebraska, 
in Holt County. Each took up farming as his occu- 
pation, and eventually married. Tom fathered two 
children. Unfortunately, they, along with his wife, 
predeceased him. Leo and his wife, who both prede- 
ceased Tom as well, are survived by six children. 
Those children, nieces and nephews of Tom, include 
the plaintiff John Matthews and the defendants 
Peter Matthews, Catherine Kazda, and Cecelia 
Campbell. Two of Leo’s other children, Gene Mat- 
thews and Leo (Fritz) Matthews, are not parties to 
this action. 

John, Fritz, Gene, and Peter helped both their 
father and their uncle farm the land in Holt County. 
Tom rarely paid his nephews for their help, but on 
numerous occasions, beginning in the early 1950s, in- 
formed his nephews that they would receive some of 
his farmland when he died. Fritz gave up farming 
in 1955, and thereafter only occasionally helped 
Tom. He now lives in Bellevue, Nebraska. Gene 
quit working for Tom in 1966 when he married and 
moved out of Holt County. Peter and John, at the 
time of trial, lived in the O’Neill area and operated 
farms in Holt County. 

In the early 1950s John and his wife, Dorothy, 
moved into a house on one of Tom’s quarter sections 
and began to farm that quarter section on a share- 
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crop basis. By the early 1960s John was farming 
five quarter sections of Tom’s land on such a basis. 
In 1962, or thereabout, John and Dorothy tired of liv- 
ing in the house on Tom’s property and Tom moved 
a different house onto the land. This house was 
given to Dorothy by her father. However, Tom paid 
the moving expenses and also paid to have the base- 
ment and foundation constructed for the house. 
Dorothy and John allege that at this time Tom re- 
newed an earlier promise to leave to them, by his 
will, the quarter section upon which the house stood. 
However, this is not the promise sued upon. 

In 1966 or 1967 Tom moved into his brother Leo’s 
home, who was then a widower. In 1969 or 1970 Leo 
requested that Tom leave his home because Tom re- 
fused to contribute to the household expenses. At 
that time Tom moved into John and Dorothy’s home. 

Tom stayed with John and Dorothy for 9 years. 
During his stay, Tom suffered periodic bouts of in- 
continency and general failing health, not uncom- 
mon phenomena for a man approaching 90 years of 
age. John, Dorothy, and their children tended to 
Tom’s needs by cooking his meals, cleaning up after 
him, and transporting him on his errands. In 1979 
John overheard a conversation between Tom and 
John’s sister, in which Tom expressed his intent of 
moving from John and Dorothy’s home. John called 
his brother, Fritz, in Bellevue and expressed his con- 
cerns about Tom’s ability to care for himself. Fritz 
initiated conservatorship proceedings in the Holt 
County Court, and John was named special con- 
servator pending a hearing. The conservatorship 
petition was dismissed when the county court deter- 
mined that Tom was able to handle his own affairs. 

Tom moved from John and Dorothy’s home short- 
ly after the conservatorship petition was filed. He 
stayed for a short time with his niece Catherine 
Kazda, and subsequently moved to his nephew 
Peter’s home, where he resided until his death in 
1980. In 1979, after he had moved from the plain- 
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tiffs’ home, Tom requested that John and Dorothy 
either pay rent to him for their use of the house or 
move. They moved prior to Tom’s death. 

Tom Matthews executed several testamentary 
documents over his lifetime. In 1970, shortly after 
he took up residence with John and Dorothy, Tom 
executed a will, leaving three quarter sections and a 
half section of farmland to John. The remainder of 
his farmland was devised to Tom’s other nephews, 
Peter, Fritz, and Gene. In 1972 Tom executed an- 
other will, leaving only two quarter sections and a 
half section of his farmland to John, and the rest to 
Fritz and Peter. In 1978 Tom again changed his 
will, this time leaving two quarter sections to John, 
one quarter section to John’s son James, and the 
rest of his estate to his sister, Mary Williams, his 
nephew Peter, and his niece Cecelia Campbell and 
her husband. In 1979 Tom executed a codicil to his 
will, revoking the 1978 dispositions to John and 
James. In 1980, shortly before his death, Tom exe- 
cuted a will under which the defendants in this ac- 
tion are the devisees. The 1980 will makes no provi- 
sion for the plaintiffs. 

After the 1980 will was admitted to probate, the 
plaintiffs commenced this action. In their final 
amended petition they alleged that prior to 1968 Tom 
promised John, Dorothy, and James that if they 
would agree to render certain personal services to 
him, he would agree to make a devise to them of 
certain of his real property. They further alleged 
that they undertook to render those personal serv- 
ices in 1969 by taking him into their home and that, 
thereafter, Tom and the plaintiffs entered into an 
oral contract whereby Tom would devise to them 
three quarter sections and a half section of Holt 
County farmland in return for the plaintiffs’ looking 
after his needs, supplying him with a home, and tak- 
ing care of his livestock for as long as Tom re- 
quested or required such. 

In support of their allegations of the existence of 
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such a contract, plaintiffs direct our attention to the 
provisions of the revoked 1970 will in which John is 
devised three quarter sections and a half section of 
land. John contends that this will was executed 
shortly after the lifetime care agreement was 
reached. The 1970 will makes no mention of the 
agreement, and the attorney who drafted this will 
testified at trial that Tom never mentioned an agree- 
ment with John when the will was prepared. It is 
apparent that by as early as 1972, when Tom re- 
voked the 1970 will, he obviously did not consider 
himself bound by an agreement to the plaintiffs even 
though he was still enjoying their hospitality. 

The plaintiffs can direct us to no written evidence 
of or document memorializing the agreement. The 
only evidence of the existence of such a contract and 
its terms is the testimony of the plaintiffs. Their 
testimony is not corroborated by that of any other 
witness. Even accepting the fact that the trial judge 
obviously placed credence in their testimony and, 
thus, accepted it as true, we do not find that testi- 
mony sufficient to support their claims. 

Both John and Dorothy testified that when they 
initially took Tom into their home, there was no 
agreement between them. They both testified that 
the agreement arose only after they commenced 
looking to Tom’s needs. As such, their testimony 
contradicts the allegations in their petition, wherein 
they contend that an agreement was reached prior 
to Tom’s taking up residence with them. 

As to the agreement which allegedly arose after 
John and Dorothy commenced caring for Tom, our 
review of the record reveals many equivocal and 
contradictory statements which leave us uncertain 
that one even existed, let alone what the terms of 
such an alleged agreement might have been. 

In response to a question about the agreement, 
Dorothy stated in a deposition taken in connection 
with the case: ‘‘A Yes, and he had come to live 
with us, he said, and we wouldn’t have to worry 
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about anything. He would leave us the place and 
stuff, for, you know, being there. Q Okay, did he 
say that to you before he moved into your house? 
A No, afterward. He always talked about it. We 
didn’t have to worry, that he was going to leave us 
his land because we was good to him. Q Did he 
ever say to you, ‘You have to take care of me’? 
A No, he had never ever said we had to take care of 
him. Q Did he every say — strike that. Was his 
promise to give you this land the same promise he 
had made roughly since 1951 when you were mar- 
ried? A Yes, pretty well the same. Q The num- 
ber of acres or quarters was the only change? 
A Yes, I suppose.’’ 

And, further, in her deposition Dorothy offered 
this testimony while being questioned by her attor- 
ney: ‘“‘Q Well, there again Mrs. Matthews, you ex- 
pected that he would give you the property if you 
looked after him, is that correct? A Well, I sup- 
pose. I didn’t figure he would really have to give 
me anything to look after him because I, you know, I 
am that kind of person. I took care of him anyhow, 
but I just hoped some day that he would leave us 
something for being good to him, but not because I- 
took care of him. I didn’t expect anything. Q Then 
again, isn’t it a fact that he says, ‘If you will look af- 
ter me’, when he came down from Pete’s, he said, 
isn't it true, ‘If you will look after me I will give you 
this land’? A I guess so. I get kind of confused.’’ 

John’s testimony is riddled with similar contradic- 
tions. We also note that John was living rent free in 
a house on Tom’s land. After Tom went to live with 
John and Dorothy, Tom gave John $4,000 to buy 
some land. The $4,000 was never repaid. John paid 
no rent for the use of Tom’s cattle pasture. 

In re Estate of Layton, 212 Neb. 518, 323 N.W.2d 
817 (1982), a case involving an oral contract to de- 
vise property by will, reiterated our long-standing 
rule that in order to remove such a contract from 
the operation of the statute of frauds, there must be 
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performance referable solely to the contract sought 
to be enforced such that nonperformance by the 
other party would constitute a fraud upon the claim- 
ant. In doing so, we quoted from O’Neal v. First 
Trust Co., 160 Neb. 469, 70 N.W.2d 466 (1955): 
‘“««“The thing done, constituting performance, must 
be such as is referable solely to the contract sought 
to be enforced, and not such as might be referable to 
some other and different contract—something that 
the claimant would not have done unless on account 
of the agreement and with the direct view to its per- 
formance—so that nonperformance by the other 
party would amount to fraud upon him.’’’’’ 212 
Neb. at 524, 323 N.W.2d at 821. 

As we found earlier, Tom had been making state- 
ments of his intentions to give land to his family 
since at least the early 1950s. There were 
reiterations of these intentions when Tom moved the 
house onto the quarter section which served as John 
and Dorothy’s home. The plaintiffs testify to so 
many agreements between Tom and themselves that 
we cannot conclude that taking care of Tom was 
solely referable to the one alleged in their amended 
petition. Furthermore, the evidence demonstrates 
it is just as likely that the care and home the plain- 
tiffs bestowed on Tom was the result of feelings of 
kinship and not that of a contractual obligation. The 
evidence is uncontradicted that John and Dorothy 
initially took Tom into their home prior to entering 
into any contract for his care. In John’s deposition 
we find these statements: ‘‘Q Now, you told Vince 
the only reason you took him in was because he 
promised to give you the land. A Yes, he promised 
me. Q There are no other reasons that you took 
him in besides that? A What other reasons do you 
mean? Q You didn’t take him in because he was 
vour uncle? A_ I took him in some, sure, blood you 
would. Q _ So that isn’t the only reason, is it? 
A What? Q The fact you were going to get some 
property from him when he died? A What do you 


752 215 NEBRASKA REPORTS 


mean by that? Q The only reason you took him in, 
it wasn’t — there isn’t just one reason you took him 
in, is there? A _ I took him in because I liked the 
man. Q He was your uncle and he was your blood 
relation, isn’t that right? A He was an uncle. 
Q And is not blood relation? A _ He is blood rela- 
tion. Q And weren’t those some of the reasons that 
you took him in? <A Well, not necessarily. I 
wouldn't say it was. Q You say you like him and 
that was one of the reasons you took him in? A I 
got along with him 28 years I worked there.”’ 

Not only is the evidence unclear and equivocal 
that a contract existed between Tom and the plain- 
tiffs, it appears that the performance shown to make 
that oral contract enforceable could be attributed to 
other agreements or simply to family affection. 

The one fact which is clear from the evidence is 
that Tom’s vague expressions of intent and constant 
changes in his plans for the disposition of his estate 
allowed him to manipulate his nieces and nephews. 
The evidence, however, falls far short of clearly, 
satisfactorily, and unequivocally establishing the 
contract alleged by the plaintiffs. 

REVERSED AND DISMISSED, 


VIVIAN E). HOEGERL AND Mary H. HOEGERL, 
APPELLEES, V. DONALD C. BURT, APPELLANT. 
340 N.W.2d 428 


Filed November 28, 1983. No. 82-674. 


1. Trial: Evidence: Appeal and Error. Application for a physical 
examination of an injured party should be made before the com- 
mencement of the trial of a cause, and if not made until after the 
trial has commenced, a sufficient reason should be assigned why 
such request was not made before the commencement of the trial. 
Where such request is made during the progress of the trial, it rests 
within the sound discretion of the court whether such request be 
granted, and the ruling of the court thereon will not be disturbed, 
unless from all the circumstances an abuse of discretion appears. 
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2. Witnesses. A witness should not be allowed to express an opinion 
on an inadequate basis. 

3. Verdicts: Appeal and Error. A verdict will not be set aside unless 
it is against the weight of the evidence, or appears to have been the 
result of passion, prejudice, mistake, or disregard of the rules of 
evidence or the law. 


Appeal from the District Court for Douglas County: 
JOHN E. CLarkK, Judge. Affirmed. 


Jeffrey A. Silver, for appellant. 


Duane J. Dowd and Thomas R. Wolff, for appel- 
lees. 


BOSLAUGH, CAPORALE, SHANAHAN, and GRANT, JJ., 
and CoLweELL, D.J., Retired. 


COLWELL, D.J., Retired. 

Plaintiffs, Vivian E. and Mary H. Hoegerl, hus- 
band and wife, sued the defendant, Donald C. Burt, 
for damages resulting from a January 19, 1979, car- 
pickup collision in Omaha, Nebraska. Jury verdicts 
were entered in favor of plaintiffs on three joined 
causes of action: (1) $21,312 in favor of Mary for 
personal injury, pain and suffering, and loss of 
wages and earning power; (2) $738 in favor of 
Vivian; and (3) $14,000 for Vivian for Mary’s medi- 
cal expenses and loss of consortium. Defendant ad- 
mits his negligence was the proximate cause of the 
accident. Defendant appeals. We affirm. 

Plaintiffs, residents of Omaha, Nebraska, had 
been married for 34 years. Vivian was parts man- 
ager for John Markel Ford in Omaha; Mary, age 60 
years, had been a registered nurse since 1948. At. 
the time of the accident Mary was thrown against 
the windshield, injuring her neck, legs, and knees; 
Vivian had minor injuries. The plaintiffs were ex- 
amined at a hospital and released. 

The first two assigned errors are considered to- 
gether: (1) abuse of discretion in allowing the inter- 
ruption of a medical expert’s testimony to permit his 
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physical examination of Mary, and (2) allowing the 
same medical expert to change his testimony. 

R. D. Glover, M.D., Omaha, Nebraska, was a gen- 
eral practitioner who was Mary’s family and treat- 
ing doctor; she had worked for him in prior years. 
He testified concerning Mary’s medical history and 
records, examinations, and treatments. Trial began 
on August 30, 1982. Prior to the trial, he last ex- 
amined Mary on September 24, 1980. During direct 
examination, Dr. Glover was asked to give an opin- 
ion concerning the permanency of Mary’s injuries as 
of that time. Defendant’s objection to foundation 
was sustained. In open court, plaintiff moved the 
court to continue the doctor’s testimony to the next 
day in order to permit the doctor to examine Mary. 
The reason assigned for the motion is not shown. A 
conference of counsel and the judge in chambers fol- 
lowed, and was not reported in the record; however, 
the briefs indicate that the conference related to the 
motion, and defendant was given an opportunity to 
take Dr. Glover’s deposition before he resumed his 
testimony, which was done. The motion was 
granted. Plaintiffs continued the evidence with 
other witnesses. The next day, over objection, Dr. 
Glover testified that he had reexamined Mary and 
that it was his opinion her condition was a chronic 
cervical strain and a fibrous reaction in the gas- 
trocnemius muscles, which was permanent. 

Defendant argues that this procedure was a con- 
tinuance requiring a written motion supported by af- 
fidavit. Neb. Rev. Stat. § 25-1148 (Reissue 1979). 
We do not agree. The applicable rule is stated in 
Ziskovsky v. Miller, 120 Neb. 255, 260-61, 231 N.W. 
809, 812 (1930): ‘‘Application for a physical ex- 
amination of an injured party should be made before 
the commencement of the trial of a cause, and if not 
made until after the trial has commenced a suffi- 
cient reason should be assigned why such request 
was not made before the commencement of the trial. 
Where such request is made during the progress of 
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the trial, it rests within ithe sound discretion of the 
court whether such request be granted, and the rul- 
ing of the court thereon will not be disturbed, unless 
- from all the circumstances an abuse of discretion 
appears.’’ This rule is now supported in Neb. Rev. 
Stat. § 27-611 (Reissue 1979): ‘‘The judge shall exer- 
cise reasonable control over the mode and order of 
interrogating witnesses and presenting evidence so 
as to (a) make the interrogation and presentation ef- 
fective for the ascertainment of the truth... .” 

Although this delay was contrary to orderly trial 
practices, indicating a lack of preparation, the rec- 
ord here shows that there was neither prejudice to 
the defendant nor an abuse of discretion by the trial 
judge. 

There is no merit to the claim that Dr. Glover 
changed his testimony without explanation to meet 
the exigencies of the lawsuit. 

Next, defendant claims as error that there was no 
reasonable basis for the expert opinion of Keith K. 
Turner, Ph.D., associate professor of economics, 
UN-O, Omaha, Nebraska, that Mary had an eco- 
nomic loss of $144,377 because of lost wages, loss of 
earning power, and inability to perform household 
chores. The argument is narrowed to his objection 
that there was no foundation for Turner’s assump- 
tions that Mary would return to full-time nursing in 
1979 and that she would work until age 65. The 
qualifications of the witness and the technical nature 
of the subject matter are not issues. 

“The facts or data in the particular case upon 
which an expert bases an opinion or inference may 
be those perceived by or made known to him at or 
before the hearing. If of a type reasonably relied 
upon by experts in the particular field in forming 
opinions or inferences upon the subject, the facts or 
data need not be admissible in evidence.’’ Neb. 
Rev. Stat. § 27-703 (Reissue 1979). 

‘Expert testimony should not be received if it ap- 
pears the witness is not in possession of such facts 
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as will enable him to express a reasonably accurate 
conclusion as distinguished from a mere guess or 
conjecture. The witness should not be allowed to ex- 
press an opinion on an inadequate basis... .’’ Clear- 
water Corp. v. City of Lincoln, 202 Neb. 796, 804, 277 
N.W.2d 236, 241 (1979). 

The record shows that in 1978 and early 1979 Mary 
was caring for her brother. She testified: ‘‘Q. Af- 
ter you were through taking care of your brother, 
had you planned on returning to work? A. Yes, I 
did.’’ 

Turner testified fully concerning the data and 
basis for his opinion, and his 14-page supporting re- 
port with wage scales, graphs, and charts was a part 
of the evidence. Defendant cross-examined Turner 
concerning his opinion, the report, and other bases; 
and Turner was asked, ‘‘Do you assume that she 
was going to work to age 65 because Mr. Wolff 
[plaintiffs’ attorney] told you that?’’ to which he re- 
plied, ‘‘That’s right.’’ Defendant made no motion to 
strike Turner’s opinion. 

His opinion was relevant to the issues, and the 
bases ‘‘may be those perceived by or made known to 
him at or before the hearing.’’ § 27-703. From the 
record presented to the jury there was an adequate 
basis for a reasonably accurate conclusion. 

It was for the jury to judge the weight and credi- 
bility of Turner’s testimony, State v. Journey, 201 
Neb. 607, 271 N.W.2d 320 (1978); Taenzler v. Burling- 
ton Northern, 608 F.2d 796 (8th Cir. 1979), which it 
apparently did, considering the verdict it returned. 

Last, defendant claims the $14,000 judgment on the 
third cause of action for Mary’s medical expenses 
and Vivian’s loss of consortium was excessive. 

‘“‘The rule in Nebraska is that a verdict will not be 
set aside unless it is against the weight of the evi- 
dence, or appears to have been the result of passion, 
prejudice, mistake, or disregard of the rules of evi- 
dence or the law.”’ Maricle v. Spiegel, 213 Neb. 223, 
232, 329 N.W.2d 80, 87 (1983). 
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The jury could find from the evidence that Mary’s 
life expectancy was 16.12 years; that she had $387.05 
medical expenses; that she suffered pain and im- 
pairment of her body, making it impossible to per- 
form many usual household duties, and heavy clean- 
ing in particular; that it was necessary to hire do- 
mestic help for about 6 hours a week; and that plain- 
tiffs’ social life together and with friends and rela- 
tives was curtailed. We cannot say that this verdict 


was excessive. 
AFFIRMED, 


STATE OF NEBRASKA EX REL. DENISE BAUERSACHS, 
APPELLEE, V. DAVID WILLIAMS, APPELLANT. 
340 N.W.2d 431 


Filed November 28, 1983. No. 82-834. 


Jurisdiction: Venue: Waiver. Jurisdiction is the authority or power 
to decide a case. Venue is the site where the power to adjudicate is 
to be exercised. In the absence of statutory provisions to the con- 
trary, an objection to venue can be waived. 

Appeal from the District Court for Sarpy County: 
GEORGE H. STANLEY, Judge. Affirmed in part, and in 
part reversed and remanded for further proceed- 
ings. 


Thomas J. Garvey of Hascall, Jungers & Garvey, 
for appellant. 


Michael J. Pace, Deputy Sarpy County Attorney, 
for appellee. 


BoSLAUGH, CAPORALE, SHANAHAN, and GRANT, JJd., 
and CoLwELL, D.J., Retired. 


SHANAHAN, J. 

Denise Bauersachs (Denise) commenced filiation 
proceedings against David Williams (Williams) pur- 
suant to Neb. Rev. Stat. §§ 13-101 et seq. (Reissue 
1977). From a judgment of paternity and an order 
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for support of the child, Williams appeals. We af- 
firm in part, and in part reverse and remand for fur- 
ther proceedings. 

Denise filed her petition in the District Court for 
Sarpy County, Nebraska, and alleged that Williams 
was the father of her child born on October 13, 1980, 
as defined by §§ 13-101 et seq. Williams entered a 
“voluntary appearance”’ in the proceedings. In his 
amended answer Williams denied the allegations of 
Denise's petition. 

At trial Denise testified that from December 1979 
to February 1980 she had dated only Williams and 
had intercourse with none but Williams during that 
time. A witness corroborated that Denise had dated 
only Williams. In her testimony Denise expressed 
an opinion that Williams was the father of the child 
and, further, stated that no other person could be the 
father of the child. When Denise informed Williams 
that she was pregnant, Williams offered her $300 and 
told her to get an abortion. A report received re- 
garding results of paternity testing contained: 
‘99.73% of the male population has been excluded by 
this testing. Mr. Williams has odds of 273 to one in 
favor of being the biological father [of the child]. 
This is a probability of paternity of 99.68%.”’ 

At commencement of the proceedings Denise and 
her child resided in Douglas County, Nebraska, in 
‘subsidized housing.’’ Denise was receiving assist- 
ance, namely, ‘“‘ADC,”’ from Sarpy County, Ne- 
braska. 

After Denise concluded her evidence, Williams 
rested his case. 

Williams moved for dismissal of the proceedings 
‘for lack of venue,’’ and directed the court’s atten- 
tion to § 13-111, ‘‘A civil proceeding to establish the 
paternity of a child may be instituted in any district 
court of the district where the child is domiciled or 
found....”’ 

The court overruled Williams’ motion to dismiss, 
entered judgment of paternity regarding Williams 
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and the child, and ordered Williams to pay $100 per 
month as support for the child. 

Williams assigns three errors, namely, (1) the 
trial court did not have jurisdiction to enter any 
judgment in the proceedings, (2) the evidence was 
insufficient to establish paternity, and (3) there 
should have been an evidentiary hearing on the 
amount of support for the child. 

‘« ‘Jurisdiction of the subject matter is the power 
to hear and determine cases of the general class to 
which the proceedings in question belong; the power 
to deal with the general subject involved in the ac- 
tion; and means not simply jurisdiction of the par- 
ticular case then occupying the attention of the court 
but jurisdiction of the class of cases to which the 
particular case belongs, the authority to hear and 
determine both the class of actions to which the ac- 
tion before the court belongs and the particular 
question which it assumes to determine.’ ’’ Lewin 
v. Lewin, 174 Neb. 596, 599-600, 119 N.W.2d 96, 99 
(1962), citing 21 C.J.S. Courts § 23 (1940). 

Jurisdiction is the inherent power or authority to 
decide a case; venue is the place of trial of an action 
—the site where the power to adjudicate is to be ex- 
ercised. See, Iselin v. La Coste, 147 F.2d 791 (5th 
Cir. 1945); Arganbright v. Good, 46 Cal. App. 2d 877, 
116 P.2d 186 (1941); Stanton Trust & Savings Bk. v. 
Johnson, 104 Mont. 235, 65 P.2d 1188 (1937). 

Williams’ question concerning the proceedings re- 
lates to venue and not to jurisdiction in the strict 
sense of the term. District Courts in Nebraska have 
general jurisdiction regarding filiation proceedings 
under the provisions of §§ 13-101 et seq. The trial 
court had jurisdiction to adjudicate Williams’ pa- 
ternity of Denise’s child. After commencement of 
the action in Sarpy County, Williams did not request 
transfer of the proceedings as provided by Neb. Rev. 
Stat. § 25-409 (Reissue 1979). Williams did not ob- 
ject to venue until conclusion of the evidence at trial. 
Unless prohibited by a venue statute, a defendant 
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can waive the personal privilege to be sued in a par- 
ticular county. See 92 C.J.8. Venue § 77 (1955). In 
the absence of the appropriate objection to venue or 
the timely motion to transfer the proceedings, Wil- 
liams cannot now question venue of the proceedings 
in Sarpy County. 

Williams claims that his paternity of the child is 
not supported by the evidence. There is ample evi- 
dence about Denise’s association and intercourse 
with Williams. The results of the testing for pa- 
ternity and the information contained in the labora- 
tory report also support the finding of paternity. 
Only a preponderance of evidence was necessary to 
sustain the finding and judgment that Williams is 
the father of Denise’s child. See, Gregory v. Davis, 
214 Neb. 408, 334 N.W.2d 1 (1983); Snay v. Snarr, 195 
Neb. 375, 238 N.W.2d 234 (1976). Such evidence is 
present in this case. 

An award of child support will not be disturbed un- 
less a trial court has abused discretion regarding the 
amount ordered. See Race v. Mrsny, 155 Neb. 679, 
53 N.W.2d 88 (1952). After an adjudication estab- 
lishing paternity the trial court should take evidence 
concerning the health, condition, property, and 
ability of the father to earn money; the health, con- 
dition, and means of the mother of the child; and all 
other pertinent facts bearing upon suitable support 
for the child. See Race v. Mrsny, supra. In this 
case, when the evidence concerning paternity had 
been concluded, the trial court proceeded to enter 
judgments regarding paternity and child support. 
The record in this case contains no evidence con- 
cerning the factors which bear upon an appropriate 
amount of child support to be ordered in conjunction 
with filiation proceedings. Under the circumstances 
the trial court abused discretion in its order pertain- 
ing to child support. We note that the proceedings 
were under the auspices of Sarpy County, in view of 
the county’s assistance to Denise. Although Sarpy 
County was apparently satisfied with the child sup- 
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port ordered, we remind the county that the amount 
of child support is not necessarily determined in ref- 
erence to the assistance being supplied by the 
county, but must be an amount of support which 
‘“‘under all the circumstances is fair and just.’’ See 
Race v. Mrsny, supra at 681, 53 N.W.2d at 90. 

For the reasons expressed the judgment of the 
District Court regarding Williams’ paternity of the 
child is affirmed. The judgment of the District 
Court regarding child support is reversed, and this 
matter is remanded to the District Court for further 
proceedings to determine the appropriate amount of 
child support to be paid by Williams for his child 
whose paternity has been established in these pro- 
ceedings. 

AFFIRMED IN PART, AND IN PART REVERSED 
AND REMANDED FOR FURTHER PROCEEDINGS. 


STATE OF NEBRASKA, APPELLEE, V. JAMES E). BIRGE, 
APPELLANT. 
340 N.W.2d 434 


Filed November 28, 1983. No. 83-095. 


1. Photographs: Appeal and Error. The determination of the admis- 

sibility of a photograph is within the discretion of the trial court. 

The decision of the trial court will not be reversed in the absence of 

a clear abuse of discretion. 

: A proper objection, stating the specific grounds 
therefor, and an adverse ruling thereon must appear on the record 
to preserve the issue for consideration on appeal. 

3. Photographs. Caution must be exercised when introducing police 
file photographs so that defendant is not prejudiced by evidence of 
a prior contact with the police. 

4. Criminal Law: Appeal and Error. In determining whether the 
rights of a defendant have been prejudiced such that a reversal of a 
conviction is warranted, the claim of prejudice must be evaluated 
in the context of the entire record. 


Appeal from the District Court for Douglas County: 
SAMUEL P. Canicuiia, Judge. Affirmed. 
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Thomas M. Kenney, Douglas County Public De- 
fender, and Victor Gutman, for appellant. 


Paul L. Douglas, Attorney General, and Dale A. 
Comer, for appellee. 


KrivosHa, C.J., BOSLAUGH, WHITE, HASTINGS, 
CAPORALE, SHANAHAN, and GRANT, JJ. 


BosLauGu, J. 

The defendant was convicted of burglary and sen- 
tenced to a prison term of 5 to 15 years. On appeal 
he contends the trial court erred when ‘‘mug shots’’ 
of the defendant were admitted into evidence with- 
out proper foundation, and because the photographs 
were prejudicial. 

On May 27, 1982, a tenant at the Pleasant View 
West apartment complex heard hammering noises 
coming from one of the lower floors. The noise con- 
tinued for some time and the tenant became con- 
cerned. When the tenant looked out the window of 
his apartment, he saw two men standing outside the 
laundry room at the ground floor level. The tenant 
said he had seen the men move a large object into 
the laundry room. The tenant described the men as 
black, one wearing light clothing and the other wear- 
ing dark clothing. The tenant then called the police. 

Shortly thereafter, when the police arrived, the 
men ran in different directions. Officer Sklenar 
chased the man in the light-colored clothing, and Of- 
ficer Marion chased the other man. Both men were 
apprehended. 

Sklenar testified that when he arrested the defend- 
ant, the defendant was dressed in light tan-colored 
clothing and had a screwdriver on his person. 
Sklenar also testified that the defendant was within 
Sklenar’s sight during the entire chase except for a 
fraction of a second. Shortly after the arrest, the 
tenant identified the defendant as one of the men he 
had seen from his window. 

Other witnesses testified that a television set had 
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been unbolted from the floor of the recreation room 
and moved to the laundry room. A clock and a set 
of rabbit ears which had been on the TV had also 
been removed from the recreation room. Pieces of 
a screwdriver handle were found on the floor. 

On redirect examination of Sklenar a ‘‘mug shot’’ 
of defendant was received in evidence. The photo- 
graph shows front and side views of the defendant 
dressed in a light tan-colored shirt. A display board 
in the photograph has the following markings on it: 
“29 82”? and ‘‘AHA NE - POLICE.’”’ Officer Sklenar 
testified with regard to the photograph as follows: 
“Q. Showing you what has been marked by the 
Court Reporter as states [sic] Exhibit 13, would you 
look at that exhibit and tell me if you recognize that 
photograph? A. It’s a picture of Mr. James Birge. 
Q. Okay. Is Mr. Birge clad in a shirt in that photo- 
graph? A. Yes. Q. What color is that shirt? 
A. Tan. Q. Is that the same shirt that he was 
wearing the night that he was arrested? A. Yes. 
Q. Does that photograph accurately show how Mr. 
Birge looked on the night in question in the early 
morning hours? A. Yes. Q. Shows his upper 
torso? <A. Yes. Q. Hair and beard and that? 
A. Yes. MR. McKENNEY: I would offer Exhibit 
13 into evidence. MR. CRAMER: May I ask foun- 
dation questions, your Honor? THE COURT: You 
may. (FOUNDATIONAL EXAMINATION BY MR. 
CRAMER) Q. Mr. Sklenar, do you know who took 
that photograph? A. No. Q. Prior to this photo- 
graph being handed to you, do you know who had 
custody of this photograph? A. No. Q. Do you 
know what the date of this photograph is? A. Date? 
Q. Yes. A. No. MR. CRAMER: Objection to 
lack of foundation. THE COURT: Overruled.”’ 

The defendant argues that the State failed to lay a 
proper foundation for the admission of the photo- 
graph. The determination of the admissibility of a 
photograph is within the discretion of the trial court. 
The decision of the trial court will not be reversed in 
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the absence of a clear abuse of discretion. State v. 
Brittain, 212 Neb. 686, 325 N.W.2d 141 (1982); State v. 
Brown, 201 Neb. 536, 270 N.W.2d 318 (1978). 

In the present case the defendant argues that be- 
cause there was no proof that the photograph was a 
true and correct representation of the subject at the 
time pertinent to the inquiry, it was not relevant to 
any issue in the case. The defendant argues, in es- 
sence, that to be admissible as proof of how the de- 
fendant looked on May 27, 1982, it must be shown 
that the photo was taken on that date. This argu- 
ment is not persuasive. 

In State v. Ortiz, 187 Neb. 515, 192 N.W.2d 151 
(1971), this court held that photographs taken after a 
body had been removed from the murder scene were 
relevant and properly admitted to show peculiarities 
which facilitated identification. 

In State v. Blackwell, 184 Neb. 121, 165 N.W.2d 730 
(1969), we held that photographs of the defendant 
taken at the police station after his arrest were rele- 
vant to issues of defendant’s ability to commit the 
crime and to a claim that the victim had assaulted 
defendant, and were properly admitted. 

In Lawrence v. State, ____ Ind. ____, 412 N.E..2d 236 
(1980), a photograph taken 2 months prior to the 
rape with which defendant was charged was held ad- 
missible. The photograph showed defendant with a 
goatee which he had shaved off before the time of 
trial. The victim had identified her assailant as 
having a goatee, and the defendant questioned her 
identification on cross-examination. The photo- 
graph was held to be relevant to the issue of identifi- 
cation and therefore admissible. 

In People v. Laguer, 58 A.D.2d 610, 395 N.Y.S.2d 
226 (1977), the court held that a ‘‘mug shot”’ taken of 
the defendant 8 days after his arrest was relevant to 
the issue of identification because the defendant had 
grown a beard since the crime. 

The photograph in the present case shows defend- 
ant dressed in a light tan-colored shirt. The tenant 
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initially made an identification of defendant through 
a description of his clothing. The proper inquiry 
with regard to the relevancy of the photograph is not 
whether the picture was taken on the evening in 
question but, rather, whether this was the shirt in 
which defendant was dressed at that time. Sklenar 
testified that the shirt in the picture was the same 
shirt the defendant was wearing at the time of his 
arrest.. This constituted sufficient foundation for ad- 
mission of the photograph. It was relevant to the is- 
sue of identification of the defendant and was prop- 
erly admitted. 

The defendant now argues that the ‘‘mug shot’’ 
prejudiced him in that it was an attempt to show 
that he had a past criminal record and that it would 
influence the jury to conclude that he had a tendency 
to commit crime. Defendant argues that the State 
was thus permitted to put on evidence of bad char- 
acter even though the defendant had not first put his 
character in issue. 

We note that at the time the exhibit was intro- 
duced defendant’s only objection was that the proper 
foundation was lacking. No objection was made at 
that time regarding a prejudicial effect of the photo- 
graph. A proper objection, stating the specific 
grounds therefor, and an adverse ruling thereon 
must appear on the record to preserve the issue for 
consideration on appeal. See Haines v. State, 170 
Neb. 304, 102 N.W.2d 609 (1960). The defendant did 
not preserve this issue by a proper objection at the 
time the exhibit was offered. However, an objection 
was made at a later time, and we discuss the issue, 
as it is an important one. 

“A police photograph is admissible to show the 
reasonableness of a witness’ identification that the 
offender and the person depicted are the same. It is 
not admissible simply to prejudice the jurors by sug- 
gesting to them that the defendant has a prior crimi- 
nal record.’’ People v. Byrd, 43 Ill. App. 3d 735, 741, 
357 N.E.2d 174, 178 (1976). 
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“Tf the State proves that the [police file] photo- 
graph in question is not unduly prejudicial and that it 
has substantial evidential value independent of other 
evidence, it is admissible.’’ Lawrence v. State, 
supra at __, 412 N.B.2d at 238. 

As noted earlier, the photograph in the present 
case was probative on the issue of identification. It 
was not admitted simply to suggest that defendant 
had a prior criminal record. However, caution 
must be exercised when introducing police file 
photographs so that defendant is not prejudiced by 
evidence of a prior contact with the police. In Com- 
monwealth v. Cobb, 374 Mass. 514, 522-23, 373 N.E.2d 
1145, 1150-51 (1978), the court stated: ‘‘[U]se in evi- 
dence of police file photographs .. . creates a risk 
that the jury will assume that the defendant has a 
prior criminal record. In order to avoid such a 
prejudicial effect where the fact of a prior criminal 
record is not properly before the jury, we noted that 
‘prosecuting counsel usually should avoid (a) use of 
such pictures in a form in which they may be iden- 
tified as police pictures and (b) references in testi- 
mony to the files from which they were obtained.’ 
[Citations omitted. ] 

“|. . There is nothing in the testimony of either 
witness which is offensive to [this] directive ... that 
references to the source of identification photo- 
graphs in police files be avoided. However, the 
manner of presentation of the photographs them- 
selves in evidence may have created in the minds of 
the jury an implication that the photographs were 
police ‘mug shots.’ It appears from the transcript 
that objections and other interchanges among the at- 
torneys and the judge served to focus the jury’s at- 
tention on the fact that certain markings on the 
photographs were to be obscured by tape to avoid 
prejudice to the defendant. However, it should be 
noted that counsel for the defendant failed to take 
advantage of the opportunity at a bench conference 
just prior to introduction of the photographs to have 
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the photographs ‘sanitized’ to the extent possible be- 
fore the jury were made aware of them... . Such 
preventive action would have been desirable and 
would not have called on the defendant’s counsel to 
exercise extraordinary powers of foresight. The ad- 
mission of the photographs themselves in evidence 
did not constitute error.’’ 

In the present case the State properly did not elicit 
any testimony regarding the circumstances under 
which the photograph was taken. The defendant ob- 
jected to the admission of the photograph for lack of 
foundation. The defendant made no objection that 
the exhibit’s prejudicial effect outweighed its pro- 
bative value. 

The defendant has argued that the failure to elicit 
the purpose for which the photograph was taken was 
a foundational defect precluding admissibility. Such 
inquiry would only have served to put the jury on no- 
tice of defendant’s prior record, and would violate 
the rule set out above. There is no error when no 
prejudice is caused to defendant. See State v. 
Lamb, 213 Neb. 498, 330 N.W.2d 462 (1983). 

We further note that, in any event, any error re- 
sulting from the admission of the photograph was 
harmless error. 

The defendant testified on direct examination that 
he had been convicted of two prior felonies. Thus, 
the jury was informed of the defendant’s prior crim- 
inal record by his own testimony. 

The evidence clearly establishes defendant’s guilt. 
Defendant was observed by the tenant carrying a TV 
which had been unbolted from the floor. There was 
some testimony to the effect that the defendant’s 
palm print was on the top of the television set. The 
tenant described defendant’s attire and watched him 
until he ran from the police. But for a brief second, 
defendant remained in the sight of the officer who 
gave chase. The officer then arrested defendant, 
who was out of breath from the chase. The tenant 
immediately thereafter identified defendant as the 
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man he had seen by the laundry room. A screw- 
driver was found on his person. In determining 
whether the rights of a defendant have been preju- 
diced such that a reversal of a conviction is war- 
ranted, the claim of prejudice must be evaluated in 
the context of the entire record. State v. Dandridge, 
209 Neb. 885, 312 N.W.2d 286 (1981). 

The evidence supports a finding of guilty beyond a 
reasonable doubt, such that the photograph could not 
be said to have prejudiced the jury. See State v. 
Dandridge, supra. 

The judgment is affirmed. 

AFFIRMED. 

GRantT, J., not participating. 


STATE OF NEBRASKA, APPELLEE, V. LUTHERN P. 
WATERMAN, APPELLANT, 
340 N.W.2d 438 


Filed November 28, 1983. No. 83-233. 


1. Post Conviction. In ruling on an application for post conviction re- 
lief, if the trial court finds from an examination of the files and rec- 
ords in the case that the proceeding is without foundation, an evi- 
dentiary hearing may properly be denied. 

2. Post Conviction: Appeal and Error. One seeking post conviction 
relief has the burden of establishing the basis for such relief, and 
the findings of the District Court in denying relief will not be dis- 
turbed on appeal unless they are clearly erroneous. 

3. Criminal Law: Pleas. In responding to questions from the court, 
a defendant who is mentally competent can no more assume one 
posture at the time of arraignment and change positions after- 
wards to meet the exigencies of the situation than he can withhold 
facts from his attorney, and thereby experiment with one defense, 
and when that fails him, invoke the aid of the law to experiment 
with another which was fully known to him at the time. 

4. Post Conviction. An evidentiary hearing must be granted on a 
petition for post conviction relief when the facts alleged would 
justify relief, if true, or when a factual dispute arises as to whether 
a constitutional right is being denied. 

5. . Although an evidentiary hearing is not always necessary 
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on an application for post conviction relief, such a hearing is 
usually advisable to avoid protracted litigation. 


Appeal from the District Court for Cuming County: 
RICHARD P. GARDEN, Judge. Reversed and re- 
manded. 


Christie Dibbern, for appellant, and, on brief, 
Waterman pro se. 


Paul L. Douglas, Attorney General, and Harold 
Mosher, for appellee. 


KRIvosHA, C.J., BOSLAUGH, WHITE, HASTINGS, 
CAPORALE, SHANAHAN, and GRANT, JJ. 


Hastincs, J. 

This is an appeal from an order of the District 
Court denying the defendant’s motion for post con- 
viction relief without holding a hearing. 

On September 3, 1981, while represented by coun- 
sel, the defendant, Luthern P. Waterman, entered a 
plea to and was found guilty of the May 22, 1981, 
Class III felony offense of second degree sexual as- 
sault, a violation of Neb. Rev. Stat. § 28-320 (Reissue 
1979). The plea was entered as a part of a plea bar- 
gain which substituted this charge for the original 
charge of first degree sexual assault, a Class II 
felony. 

Following a presentence investigation, the defend- 
ant was ordered committed to the Department of 
Correctional Services for a 90-day evaluation under 
the provisions of Neb. Rev. Stat. § 83-1,105(3) (Reis- 
sue 1981). After receipt of that evaluation the Dis- 
trict Court directed that the defendant undergo an 
evaluation under Neb. Rev. Stat. § 29-2912 (Reissue 
1979) to determine whether he was a mentally- 
disordered sex offender. 

A hearing was then held, at which the reports of 
the clinical psychologist and psychiatrist who had 
been appointed by the court to examine the defend- 
ant were received in evidence. The court made the 
finding that the defendant was not a mentally- 
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disordered sex offender, and after a rather extensive 
sentencing hearing ordered that the defendant be 
confined in an institution under the control of the Ne- 
braska Department of Correctional Services for a 
term of 3 to 5 years, with credit for 205 days of jail 
time. 

Defendant’s motion to vacate sentence contained a 
number of allegations, including: That the arrest- 
ing officers did not advise him of his Miranda 
rights; that the county authorities denied him the 
right to make telephone calls; that he was denied 
the right by county authorities to contact an attorney 
for at least 14 days; that he was physically abused 
by the sheriff’s deputies upon his arrest and initial 
incarceration; that the conditions in the jail in which 
he was kept awaiting trial were bad; that, although 
an attorney was appointed to represent him and he 
was subjected to three mental examinations, his ap- 
pointed attorney made no attempt to converse with 
him; that the evidence was insufficient to convict 
him; that at the time he entered a plea of guilty he 
had suffered a complete nervous breakdown and 
was not aware of what was going on; and that in 
some way he was forced by his attorney and the 
county attorney to plead guilty, because he was told 
that if he did not plead guilty he would be sentenced 
to a term of 15 years, but that if he did plead guilty 
he would receive probation. 

On March 16, 1983, the trial court entered an order 
stating in effect that after a review of the motions, 
files, and records in the case, the motion to vacate 
sentence was without merit and should be overruled. 
As a part of the journal entry denying the motion, 
the court found that the defendant was adequately 
advised of his rights, that the defendant specifically 
denied that he had any complaints against law en- 
forcement officers, that he thought his attorney had 
done everything for him he could do, and that what- 
ever complaints the defendant had concerning his 
treatment by any officials of the county in which he 
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was first arrested may form the basis for a civil 
rights action, but they afforded no basis for setting 
aside the conviction and sentence in this case. 

Although the defendant filed his brief pro se, coun- 
sel appeared and argued in his behalf in this court. 
In that brief, defendant assigns as error the over- 
ruling of his motion to vacate sentence without an 
evidentiary hearing, but argues only the improper 
inducement affecting his plea and his incompetency 
to enter a plea. 

In deciding this appeal we are governed by two 
basic principles. In ruling on an application for post 
conviction relief, if the trial court finds from an ex- 
amination of the files and records in the case that 
the proceeding is without foundation, an evidentiary 
hearing may properly be denied. State v. Leading- 
horse, 192 Neb. 485, 222 N.W.2d 573 (1974). One seek- 
ing post conviction relief has the burden of estab- 
lishing the basis for such relief, and the findings of 
the District Court in denying relief will not be dis- 
turbed on appeal unless they are clearly erroneous. 
State v. Paulson, 211 Neb. 711, 320 N.W.2d 115 (1982). 

The arraignment proceedings were comprehen- 
sive, fair, and readily intelligible. The trial court 
fully informed the defendant of all his rights and of 
the fact that by pleading guilty he was waiving those 
rights. As to the two factors argued in defendant’s 
brief, the record discloses that he told the court he 
had had sufficient time to confer with his attorney, 
that no ‘‘physical force, threats or third degree’”’ 
were used to make him plead guilty, that no prom- 
ises were made other than the agreement to reduce 
the charge from first to second degree, and that no 
promises were made as to what the court would do 
by way of sentencing. 

The defendant recited the facts constituting the 
crime, which agreed with those disclosed by the 
prosecution. Other than saying that while in jail he 
was threatened ‘‘to [be] put in deadlock’’ because 
the authorities thought he needed mental help, he 
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had no complaint against the sheriff. He agreed 
that the threat to be put in deadlock had nothing to 
do with his entering of the plea of guilty. He also 
said he was satisfied with the assistance of counsel, 
that counsel had done everything for him that coun- 
sel could do, and that the county attorney had 
treated him fairly. 

Defendant’s trial counsel, who was not the same 
attorney appearing in this court for the defendant, 
advised the court that the defendant felt he needed 
psychiatric and psychological counseling; that he 
previously had been a patient at the Norfolk Re- 
gional Center and had received a report that he was 
not suffering from any psychosis or neurosis but did 
suffer from severe emotional stress, but was not 
prevented from assisting in his defense. Counsel 
gave as his opinion that the defendant knew what he 
was doing at the time he entered his plea and that 
the plea was voluntary. 

Included within the files and records available to 
the district judge was the presentence investigation 
report, which included a report of an examination 
and observation of the defendant by R. A. Cutshall, 
M.D., of the Norfolk Regional Center, made during 
July of 1981; a classification study of defendant, per- 
formed by the Department of Correctional Services; 
and independent evaluations done in December of 
1981 by Dr. Cutshall and William J. Price, Ph.D., 
clinical psychologist at the Norfolk Regional Center. 

According to the presentence investigator, ‘Mr. 
Waterman has been visually nervous, shakey [sic], 
slobbering, etc. during court appearances.’’ The re- 
port of that investigator also discloses that the de- 
fendant went to the Pender, Nebraska, hospital for 
10 days, commencing September 9, 1981, ‘‘reportedly 
with a nervous breakdown.”’ The July 23, 1981, re- 
port of Dr. Cutshall, included within the presentence 
report, indicates that the defendant was admitted to 
the Norfolk Regional Center on July 9, 1981, as a 
voluntary admission, at the recommendation of his 
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attorney, since he had a previous history of mental 
illness. 

Dr. Cutshall refers to reports from a September 
1980 hospitalization in Cherokee, Iowa, following an 
attempt at suicide. However, those reports dis- 
closed no depression per se justifying antidepressant 
medication. Dr. Cutshall could find no evidence of 
schizophrenia, only some paranoid ‘‘ideation,’’ but 
not of pathological amounts. He found that the de- 
fendant expressed a great deal of anxiety and de- 
pression, and diagnosed him as avoidant personality 
disorder, but could find no reason why he should not 
be returned to the community, with possibly some 
psychological support as an outpatient. 

The classification study done by the Department 
of Correctional Services indicated that defendant 
functioned within the dull-normal range of intellec- 
tual functioning. It was suggested that he displays 
rather typical symptoms of hypochondria, and is de- 
scribed as one who ‘‘appears to be a rather passive, 
dependant [sic] individual who expresses anxiety 
and depression a good share of the time.’’ 

Dr. Cutshall’s December report and evaluation, in 
concluding that the defendant did not fulfill the cri- 
teria for a mentally-disordered sex offender, ex- 
presses the opinion that he does not suffer from a 
mental disorder per se, except for the possibility of 
his alcohol abuse, which the defendant had given as 
an excuse for the commission of the crime. 

Finally, Dr. Price, the clinical psychologist, 
pointed out that the most striking aspect of the de- 
fendant’s clinical presentation was his rather obvi- 
ous anxiety related to a sense of uncertainty over 
how the court might act with regard to sentencing. 
However, it was his opinion that this distress did not 
interfere with his ability to relate rationally with the 
examiner. Dr. Price concluded that the defendant 
was not judged to be pathological in a psychological 
sense, in that he was not psychotic, neurotic, or 
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functioning under the influence of an organic brain 
syndrome. 

If the defendant’s only claim was that he was 
forced to plead guilty because of threats or induce- 
ments made or held out to him by his own attorney 
or the county attorney, we would have little trouble 
affirming the action of the District Court. The de- 
fendant was thoroughly questioned by the trial judge 
on this very subject, and denied that any threats or 
inducements were made, or that he was told what 
sentence might be imposed upon him. 

A defendant who is mentally competent can no 
more assume one posture at the time of arraignment 
and then change positions afterwards to meet the 
exigencies of the situation than he can withhold facts 
from his attorney, and thereby experiment with one 
defense, and when that fails him, invoke the aid of 
the law to experiment with another which was fully 
known to him at the time. State v. Hurley, 207 Neb. 
321, 299 N.W.2d 152 (1980). 

However, defendant’s claim that his plea was in- 
voluntary because he was incompetent at the time 
due to a nervous breakdown presents a different 
problem. This contention finds some support in the 
record as detailed above, and, we believe, at least 
presents a factual dispute. ‘‘An evidentiary hearing 
must be granted on a petition for post conviction re- 
lief when the facts alleged would justify relief, if 
true, or when a factual dispute arises as to whether 
a constitutional right is being denied.’ State v. 
Paulson, 211 Neb. 711, 714, 320 N.W.2d 115, 118 (1982). 

Especially appropriate here is that language from 
State v. Leadinghorse, 192 Neb. 485, 486, 222 N.W.2d 
573, 575 (1974), which states that although an evi- 
dentiary hearing is not always necessary on an ap- 
plication for post conviction relief, ‘‘such a hearing 
is usually advisable to avoid protracted litigation.” 

The judgment of the District Court is reversed, 
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and the cause is remanded for further proceedings 
consistent with this opinion. 
REVERSED AND REMANDED. 


CYNTHIA K. VOICHOSKIE, APPELLEE, V. DONALD R. 
VOICHOSKIE, APPELLANT. 
340 N.W.2d 442 


Filed November 28, 1983. No. 83-260. 


1. Equity: Words and Phrases. Conduct which forms a basis for a 
finding that a party has ‘‘unclean hands’’ must be willful in nature. 

2. Modification of Decree: Child Support. Where a party owes past 
due alimony or child support, the failure to pay must be found to be 
a willful failure in spite of an ability to pay before a request for 
modification of a decree may be dismissed on the basis of ‘‘unclean 
hands.”’ 


Appeal from the District Court for Madison County: 
RICHARD P. GarDEN, Judge. Reversed and re- 
manded. 


Richard E. Mueting of Mueting, Delay & Stoffer, 
for appellant. 


No appearance for appellee. 


KRIVoSHA, C.J., BOSLAUGH, WHITE, HASTINGS, 
CAPORALE, SHANAHAN, and GRANT, JJ. 


BoSLauGH, J. 

The respondent, Donald R. Voichoskie, appeals 
from an order dismissing his application to modify a 
decree of dissolution dated December 31, 1981. 

The decree awarded the custody of the four minor 
children of the parties to the petitioner, Cynthia K. 
Voichoskie, and ordered the respondent to pay child 
_ support at the rate of $500 per month until the fur- 
ther order of the court or until the children reached 
the age of majority, became emancipated, married, 
or deceased. 

On January 11, 1983, the respondent filed an appli- 
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cation to modify the decree. The application further 
alleged that the respondent was unemployed, having 
been fired in September 1982 from the employment 
which he had at the time of the decree; that he had 
obtained other employment in October 1982 but had 
been laid off in December; and that his only income 
was $106 per week unemployment compensation. 
The application further alleged that his monthly ex- 
penses amounted to $425; that his only assets con- 
sisted of a 1973 Plymouth automobile, a 1974 Honda 
motorcycle, and his clothes; that he owed back rent 
in the amount of $430; and that he had filed a peti- 
tion in bankruptcy in June 1982. The application 
also alleged that the petitioner, who was not em- 
ployed at the time of the decree, was now employed 
and earning $170 per week net take-home pay. 

The application alleged that on December 31, 1982, 
delinquent child support payments amounted to 
$1,915.98 and that on May 8, 1982, the respondent was 
delinquent in the amount of $1,100 and the respond- 
ent’s employer was ordered to withhold $275 each 
pay period to be applied to child support. 

On February 9, 1983, the petitioner filed a motion 
to dismiss the application on the ground that the re- 
spondent had not complied with the decree. 

On March 7, 1983, the trial court found that the de- 
linquent child support payments amounted to 
$3,230.98 and that the failure to pay the delinquent 
payments before bringing the application to modify 
the decree was a failure to do equity. The applica- 
tion was dismissed, and it is from that order that the 
respondent has appealed. 

The order dismissing the application was based 
upon the equitable principles that ‘‘He who seeks 
equity must do equity,’’ and that a party seeking 
equitable relief must come into court with ‘‘clean 
hands.’’ In Shelby v. Platte Valley Public Power 
and Irrigation District, 134 Neb. 354, 369, 278 N.W. 
568, 575 (1938), we described the principle as fol- 
lows: ‘‘This court in Blondel v. Bolander, 80 Neb. 
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531, 114 N.W. 574, approved the following rule of law 
laid down in 1 Pomeroy, Equity Jurisprudence (3d 
ed.) sec. 397: ‘Whenever a party, who, as actor, 
seeks to set the judicial machinery in motion and ob- 
tain some remedy, has violated conscience, or good 
faith, or other equitable principle, in his prior con- 
duct, then the doors of the court will be shut against 
him in limine; the court will refuse to interfere on 
his behalf, to acknowledge his right, or to award him 
any remedy.’ ”’ 

The conduct which forms a basis for a finding that 
a party has ‘‘unclean hands’’ must be willful in na- 
ture. ‘‘The maxim refers to willful misconduct 
rather than merely negligent misconduct. The im- 
proper conduct which falls within the maxim must 
involve intention as opposed to an inadvertent act or 
a misapprehension of legal rights.’’ 30C.J.S. Hquity 
§ 95 at 1021-22 (1965). ‘‘If the party seeking the re- 
lief has been guilty of any conduct offensive to the 
conscience, the remedy may, of course, be denied, 
under the familiar maxims of equity.’’ (Emphasis 
supplied.) Bauer v. Bauer, 136 Neb. 329, 331, 285 
N.W. 565, 567 (1939). ‘‘That status [unclean hands] 
is acquired by ‘willful conduct which is fraudulent, 
illegal or unconscionable.’ ’’ Seal v. Seal, 212 Kan. 
55, 62, 510 P.2d 167, 173 (1973). 

In cases in which a party owes past due alimony 
or child support, the courts have generally held that 
the failure to pay must be found to be a willful fail- 
ure in spite of an ability to pay before a request for 
modification of a decree may be dismissed on the 
basis of ‘‘unclean hands.’’ In Filler v. Filler, 219 
N.W.2d 96, 98 (N.D. 1974), the court said: ‘‘The 
equitable doctrine that he who seeks equity must do 
equity and the Clean Hands doctrine are not abso- 
lute bars to action by the court at the behest of a 
party who is delinquent in a divorce case... . [T]he 
court, in its discretion, may set aside a judgment al- 
though a delinquency exists.”’ 

In Thompson and Thompson, 25 Or. App. 421, 549 
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P.2d 683, 684-85 (1976), the court stated: ‘‘We be- 
lieve that the more desirable rule, as well as the ma- 
jority rule, is that a court should not be precluded 
from entertaining an application to modify a decree 
where the applicant is in arrears.... 

‘|. A parent who is in arrears but is otherwise 
entitled to a modification of monthly support pay- 
ments should not be denied relief under the ‘clean 
hands’ doctrine if the court is satisfied that he has a 
valid excuse for not meeting his required payments 
in full, e.g., financial inability to pay.’’ In that case, 
the father’s salary had been reduced and the court 
accordingly modified his monthly child support obli- 
gation. 

In Martin v. Martin, 256 So. 2d 553, 554 (Fla. App. 
1972), the court stated: ‘‘The mere fact that a hus- 
band is in arrears under an alimony order does not, 
ipso facto, deprive him of standing in a court of 
equity to seek a modification of such alimony order. 
Clearly, if the husband has the ability to pay such 
arrearage and does not do so, whether wilfully or ne- 
glectfully, he is not in court with clean hands and in 
such case his petition should not be considered on 
the merits until he has complied with the former or- 
der by payment of the sums due thereunder. . . . Con- 
trarywise [sic], where the husband can show that 
the arrearage is due to an inability to pay for rea- 
sons not within his control or of his making, he 
should not be deprived of access to a court of equity 
to be heard on the merits of his petition. ... Other- 
wise, an impecunious husband, once in arrears, 
would likely find himself ever increasingly so by the 
burden placed upon him while paradoxically in- 
creasingly less likely to ever have access to the 
court for appropriate relief.’’ 

Where the evidence discloses that a party is in fact 
able to pay past due support, such that he could be 
or has been found in contempt for the failure to pay, 
he will be barred by the clean hands doctrine from 
requesting a modification of the decree. Mayer v. 
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Mayer, 373 So. 2d 931 (Fla. App. 1979); Pearson v. 
Fortner, 386 So. 2d 205 (Miss. 1980); Adams v. 
Adams, 368 So. 2d 552 (Ala. Civ. App. 1979). 

In the present case the application was errone- 
ously dismissed upon the showing that a delinquency 
existed. Where, as in the present case, the applica- 
tion alleges an inability to make the payments or- 
dered and alleges a change in circumstances since 
the time of the original order, the application should 
be heard on its merits. If the evidence shows that 
the petitioner is able to pay the arrearage or is un- 
able to pay through some intentional conduct on his 
part, the doctrine of clean hands may be invoked to 
bar his claim for relief. Martin v. Martin, supra. 

The court may not forgive or modify past due 
child support, but may modify the amount of child 
support becoming due in the future. See Hliker v. 
Eliker, 206 Neb. 764, 295 N.W.2d 268 (1980). 

The judgment of the District Court is reversed and 
the cause remanded for further proceedings. 

REVERSED AND REMANDED. 


HARMON CARE CENTERS, INC., A NEBRASKA 
CORPORATION, APPELLANT, V. JOHN KNIGHT, FORMER 
DIRECTOR OF THE DEPARTMENT OF PusB.Lic WELFARE, 

ET AL., APPELLEES. 

HARMON CARE CENTERS, INC., A NEBRASKA 
CORPORATION, APPELLANT, V. ELDIN J. EHRLICH, 
FORMER DIRECTOR OF THE, DEPARTMENT OF PUBLIC 
WELFARE, ET AL., APPELLEES. 

340 N.W.2d 872 


Filed November 28, 1983. Nos. 83-268, 83-269. 


1. Administrative Law: Liability. Where the law imposes upon a 
state officer the performance of a ministerial duty in which a pri- 
vate individual has a special, direct, and distinctive interest, the of- 
ficer is liable to such individual for any injury which he may 
proximately sustain in consequence of the failure to perform the 
duty at all, or to perform it properly. 


780 215 NEBRASKA REPORTS 


2. Judgments: Demurrer: Appeal and Error. An order or decree 
sustaining a demurrer will be affirmed if any one ground of the de- 
murrer is well taken, irrespective of whether the ruling is based on 
an erroneous ground. 

3. Pleadings. In testing whether a petition states a cause of action, 
we must accept as true all facts well pleaded, but we do not accept 
as true conclusions of law or of the pleader. 

4. Accounting. An action for an accounting can either be one in law 
or one in equity, depending upon the circumstances in which it is 
brought. 

An accounting action at law is based upon a contract, ex- 

press or implied. 

Generally, an action for a legal accounting does not lie 

unless it appears that defendant has received property or money, 

not belonging to him, which he is bound to account for to plaintiff, 
and that plaintiff is the owner of such property or money. 

Generally, an action for an accounting in equity does not 

lie unless it appears that a fiduciary, trust, or confidential relation- 

ship exists, or that there is a complicated series of accounts, or that 

a remedy at law is inadequate. 

An action for an accounting must generally allege that the 

plaintiff demanded and the defendant refused to render an account- 


ing. 
Appeal from the District Court for Lancaster 
County: BERNARD J. McGinn, Judge. Affirmed. 


Arend R. Baack of Luebs, Dowding, Beltzer, Lein- 
inger, Smith & Busick, for appellant. 


Paul L. Douglas, Attorney General, and Royce N. 
Harper, for appellees Ehrlich and Knight. 


Patrick W. Healey of Healey, Brown, Wieland, 
Kluender, Atwood & Jacobs, for appellee State 
Farm. 


KRIVOSHA, C.J., BOSLAUGH, WHITE, HASTINGS, 
CAPORALE, SHANAHAN, and GRANT, JJ. 


CAPORALE, J. 

Plaintiff-appellant, Harmon Care Centers, Inc., 
challenges the District Court’s dismissal of its peti- 
tions following the sustaining of demurrers filed by 
the defendants-appellees, two former directors of 
the Nebraska Department of Public Welfare and 
their sureties. These two cases involve claims that 
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the directors required Harmon to reimburse certain 
sums to the Department of Public Welfare under in- 
valid rules and regulations. Harmon requests an 
accounting and repayment. The two cases have 
been consolidated on appeal, as the issues involved 
in each are identical. We affirm. 

In case No. 83-268 Harmon brings suit against 
John Knight and his surety, State Farm Fire and 
Casualty Company. The suit in No. 83-269 is against 
Eldin J. Ehrlich and his sureties, Ohio Farmers In- 
surance Company and State Farm Fire and Casualty 
Company. 

Each suit purports to be on behalf of Harmon and 
‘‘all other nursing care facilities similarly situated, 
located and licensed in the State of Nebraska.’’ In 
summary, the suits allege that the Department of 
Public Welfare, under the direction of the individual 
director defendants, required Harmon and other li- 
censed nursing homes to provide the department 
with cost reimbursement projections under which 
the department advanced and, after audit, adjusted 
payments made to Harmon and such others. The 
refunds made to the department by Harmon and the 
others in excess of actual costs were made under 
rules and regulations claimed to be invalid because 
they had not been properly filed with the Revisor of 
Regulations of the State of Nebraska, as required by 
law. By enforcing said invalid rules and regula- 
tions, the directors, according to Harmon, breached 
their duty to administer the department ‘‘as pro- 
vided by law,’’ for which breach the directors and 
their sureties become liable to Harmon and the 
other members of the class for the loss of the use of 
their money. There is no allegation the adjustments 
were incorrect in amount or that an accounting was 
demanded from and refused by the directors. 

The defendants demurred on the grounds that the 
trial court lacked jurisdiction because the State had 
not waived its sovereign immunity to be sued in the 
form presented by the petitions; that Harmon has no 
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capacity to sue; that there is a defect of parties 
plaintiff and defendant; and that each of the peti- 
tions fails to state a cause of action. 

The trial court sustained the demurrers on the 
ground that it lacked jurisdiction. 

Harmon assigns as its operative claim of error 
that a suit against a former director of the Depart- 
ment of Public Welfare and his sureties is not a suit 
against the State of Nebraska and, thus, is not sub- 
ject to sovereign immunity considerations. 

The first attack made by defendants upon Har- 
mon’s petitions, and the one which the court below 
accepted as valid, is that a suit against a former 
state official is, in essence, a suit against the State 
itself and, thus, is subject to sovereign immunity 
considerations. 

In support of this position defendants cite language 
from Burke v. City of South Omaha, 79 Neb. 793, 113 
N.W. 241 (1907), a case involving a suit by a city em- 
ployee who was injured while repairing a city street. 
That case states: ‘‘The state cannot, without its 
consent expressed through legislation, be sued for 
injuries resulting from an act done in the exercise of 
-its lawful governmental powers and pertaining to 
the administration of government. When this power 
is exercised, as it must be, through an agent, the 
agent cannot be sued for injuries resulting from a 
strict performance of the agency. In such case the 
act is regarded as the act of the state, and not of the 
agent, who is the mere instrument of the state, and 
nothing more ....’’ Id. at 794-95, 113 N.W. at 241. 

This language is inapposite to the present case. In 
its petitions Harmon is complaining that the acts 
taken by the former state employees were not within 
the State’s lawful exercise of its governmental pow- 
ers. Harmon further contends that the State’s 
agents acted outside the scope of the authority 
granted to them by the State, in that the State re- 
quired that rules and regulations be filed with the 
Revisor of Regulations. 
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At common law, ‘‘[W]Jhere the duty imposed on a 
public official is not of a discretionary character, 
but ministerial, the official will be held liable to 
third persons for the negligent performance of his 
duties, and in this respect, a public official’s duty is 
ministerial when it is absolute, certain, and impera- 
tive, involving merely the execution of a set task, 
and when the law which imposes it prescribes and 
defines the time, mode, and occasion of its perform- 
ance with such certainty that nothing remains for 
judgment or discretion. More specifically, where 
the law imposes on the officer the performance of 
ministerial duties in which a private individual has a 
special, direct, and distinctive interest, the officer is 
liable to such individual for any injury which he may 
proximately sustain in consequence of the failure to 
perform the duty at all, or to perform it properly.’’ 
67 C.J.S. Officers § 208 c. at 686 (1978). 

The cases cited to us by the defendants for the 
proposition that a state officer is cloaked in the 
State’s immunity when exercising his powers all in- 
volve an officer who negligently or otherwise per- 
formed a discretionary duty. Those cases are not 
applicable to the claims made here by Harmon, as 
the duty claimed is ministerial in nature. 

Defendants refer us to no statute in derogation of 
the common-law rule, a rule which we have spe- 
cifically embraced in Larson v. Marsh, 144 Neb. 644, 
14 N.W.2d 189 (1944). The facts of Larson are highly 
analogous to the present case. Therein, this court 
found that a cause of action was stated in a petition 
filed by a candidate for railway commissioner 
against the Secretary of State, his deputy, and their 
respective bonding companies, when it was alleged 
that the Secretary of State had failed to place the 
candidate’s address on the ballot during an election 
as required by statute. 

Even though we conclude that the reasoning used 
by the District Court to sustain the defendants’ de- 
murrers is incorrect, we are bound by the rule that 


784 215 NEBRASKA REPORTS 


an order or decree sustaining a demurrer will be af- 
firmed if any one ground of the demurrer is well 
taken, irrespective of whether the ruling is based on 
an erroneous ground. Morse v. Mayberry, 183 Neb. 
89, 157 N.W.2d 881 (1968). We therefore proceed toa 
consideration of the other grounds urged upon the 
trial court. 

The first of these remaining grounds is the claim 
that Harmon lacks the capacity to sue. No argu- 
ments are presented to us on this issue, and the only 
problem we can discern in this connection is 
whether Harmon may bring this suit as a class ac- 
tion. However, even if Harmon cannot maintain 
class actions, the question as to whether the suit 
might proceed on Harmon’s own individual behalf 
would remain. Roadrunner Development v. Sims, 
213 Neb. 649, 330 N.W.2d 915 (1983); Blankenship v. 
Omaha P. P. Dist., 195 Neb. 170, 237 N.W.2d 86 
(1976). Therefore, we neither consider nor decide 
the class action issue. 

Defendants have also asserted that there is a de- 
fect of parties, but have not presented any argument 
on this issue. We note, however, that Harmon’s al- 
legation is that the reimbursements were made to 
the Department of Public Welfare, not to the direc- 
tors. 

In Toop v. Palmer, 108 Neb. 850, 189 N.W. 394 
(1922), the landowners brought an action for a settle- 
ment of accounts with the grantees named in a deed 
which was later cancelled. It was held that a corpo- 
ration organized and controlled by the grantees, and 
which had taken legal title to the land, borrowed 
money thereon, collected rents, and paid taxes, in- 
terest, and part of the mortgage debt, was a neces- 
sary party to the action. So, too, it appears to us, an 
accounting in this case cannot be had in the absence 
of the party which received the reimbursements. 
Whether the State is in fact immune from such suit, 
thereby limiting Harmon’s remedies, is a question 
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not presented by these cases, as the State is not 
named as a party. 

The last reason offered by the defendants in sup- 
port of their demurrers is that Harmon does not 
state facts sufficient to constitute a cause of action. 

In testing this ground we must accept as true all 
facts well pleaded, but we do not accept as true con- 
clusions of law or of the pleader. Roadrunner De- 
velopment v. Sims, supra; Shelton v. Board of Re- 
gents, 211 Neb. 820, 320 N.W.2d 748 (1982). 

This is an action for an accounting. Such an ac- 
tion can either be one in law or one in equity, de- 
pending upon the circumstances in which it is 
brought. Philip G. Johnson & Co. v. Salmen, 211 
Neb. 123, 317 N.W.2d 900 (1982). It does appear that 
there may be circumstances wherein the pleading of 
a balance due the plaintiff is not essential, such as 
where an accounting is necessary to show how 
money advanced by a plaintiff in a business venture 
has been disposed of. See Walters-Southland Insti- 
tute v. Walker, Trustee, 217 Ark. 602, 232 S.W.2d 448 
(1950). Nonetheless, each of Harmon’s petitions 
fails to state a cause of action in other respects. 

An accounting action at law is based upon a con- 
tract, express or implied. 1 C.J.S. Accounting § 2 
(1936). Harmon’s petitions in the present cases 
make no allegations that there was or is a con- 
tractual relationship between itself and the former 
directors of the Department of Public Welfare. Fur- 
thermore, for an action for a legal accounting to lie, 
it must appear that ‘‘defendant has received prop- 
erty or money, not belonging to him, which he is 
bound to account for to plaintiff, and that plaintiff is 
the owner of such property or money.” Id. § 4 at 
639. 

As noted previously, Harmon alleges that the De- 
partment of Public Welfare, not its directors or their 
sureties, received the reimbursements. Thus, an 
action for an accounting at law has not been stated. 

To determine whether Harmon has pled a cause 
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for an accounting in equity, we turn to our recent de- 
cision in Trump, Inc. v. Sapp Bros. Ford Center, 
Inc., 210 Neb. 824, 827-28, 317 N.W.2d 372, 374 (1982), 
wherein we said: ‘‘The petition contains no allega- 
tion of a fiduciary or trust or confidential relation- 
ship, a complicated series of accounts, nor the in- 
adequacy of a remedy at law. Normally, one or 
more of these allegations is necessary to plead a 
cause of action in accounting. In Dickerson v. 
Surety National Farm Loan Ass’n, 127 Neb. 67, 71, 
254 N.W. 679, 681 (1934), we said: ‘Originally, the 
basis of equity jurisdiction over matters of account- 
ing was necessity for a discovery, but later authori- 
ties have added two other grounds, viz.: The com- 
plicated character of the accounts and the existence 
of a fiduciary or trust relation. 1C.J. 6138. We think 
the real basic reason for equitable jurisdiction is in- 
adequacy of remedy at law.’ See, also, Corn Belt 
Products Co. v. Mullins, 172 Neb. 561, 110 N.W.2d 845 
(1961); Schmidt v. Henderson, 148 Neb. 3438, 27 
N.W.2d 396 (1947). 

‘However, Sapp neither demurred to the petition 
nor objected in its answer to the claim for equitable 
relief. ‘ ‘‘ ‘Where the party, having the right to ob- 
' ject, voluntarily submits to the jurisdiction of a 
court of equity, the cause will be retained for trial on 
its merits and the proper relief awarded.’”’’ Lin- 
ville v. Kowalski, 149 Neb. 402, 407, 31 N.W.2d 281, 
284 (1948). ‘It is the general rule that if a court of 
equity has properly acquired jurisdiction in a suit 
for equitable relief, it may make complete adjudica- 
tion of all matters properly presented and involved 
in the case and grant relief, legal or equitable, as 
may be required and thus avoid unnecessary litiga- 
tion. Kuhlman v. Cargile, 200 Neb. 150, 156, 262 
N.W.2d 454, 458 (1978).” 

Harmon’s petitions contain no allegations which 
would support conclusions that any fiduciary, trust, 
or confidential relationship existed between it and 
the directors, nor can we conclude that there exists 


HARMON CARE CENTERS v. KNIGHT 787 
Cite as 215 Neb. 779 


a complicated series of accounts or that a remedy at 
law would be inadequate. Accordingly, we must 
conclude that Harmon’s petitions fail to state facts 
sufficient to support an action for an accounting in 
equity. 

Moreover, an action for an accounting must gen- 
erally allege the plaintiff demanded and the defend- 
ant refused to render an accounting. 1 Am. Jur. 2d 
Accounts and Accounting § 60 (1962). See, also, 
State v. Taylor, 58 Wash. 2d 252, 362 P.2d 247 (1961). 
No such allegation exists here. 

Furthermore, the gravamen of Harmon’s com- 
plaint is that the reimbursements made under the 
allegedly invalid rules deprived it of the use of its 
money. Presumably, although not expressly pled, 
the notion is that these reimbursements were re- 
quired and made earlier than would otherwise have 
been the case. Even if one could imply from those 
circumstances that Harmon suffered a loss, such 
loss would be in the nature of the interest one loses 
prior to reducing an unliquidated claim to judgment. 
We have said that where a reasonable controversy 
exists as to a plaintiff’s right to recover or as to the 
amount of such a recovery, the claim is considered 
to be unliquidated, and prejudgment interest is not 
allowed. Land Paving Co. v. D. A. Constr. Co., ante 
p. 406, 338 N.W.2d 779 (1983); Langel Chevrolet- 
Cadillac v. Midwest Bridge, 213 Neb. 283, 329 N.W.2d 
97 (1983). By the same logic, any loss occasioned by 
the unavailability of the money claimed by Harmon 
to have been prematurely reimbursed to the State 
would not be recoverable if either Harmon’s right to 
withhold the reimbursement or the amount thereof 
were in reasonable controversy. 

The District Court was correct in sustaining the 
defendants’ demurrers and dismissing Harmon’s pe- 
titions. 

AFFIRMED. 
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CHARLES E). BURTON AND IDA BURTON, HUSBAND AND 
WIFE, APPELLANTS, V. THOMAS G. ANNETT, LINDA ANN 
WITT, AND WILLIAM A. ALDERMAN, COUNTY 
COMMISSIONERS OF SHERIDAN COUNTY, NEBRASKA; 
COUNTY OF SHERIDAN, NEBRASKA, A GOVERNMENTAL 
SUBDIVISION; AND JOHN BURTON, APPELLEES. 

341 N.W.2d 318 


Filed December 2, 1983. No. 82-272. 


Injunction: Appeal and Error. An equitable action for an injunction 
is reviewed de novo, subject to the rule that where credible evi- 
dence is in conflict on material issues of fact, this court will con- 
sider the fact that the trial court observed the witnesses and ac- 
cepted one version of the facts over another. 


Appeal from the District Court for Sheridan 
County: PaAuL D. Empson, Judge. Affirmed. 


Reddish, Curtiss, Moravek and Danehey, for ap- 
pellants. 


Quigley, Dill & Quigley, for appellees. 


BOSLAUGH, CAPORALE, SHANAHAN, and GRANT, JJ., 
and COLWELL, D.J., Retired. 


SHANAHAN, J. 

Charles E. Burton and Ida Burton (Charles and 
Ida) sought an injunction to prohibit the county com- 
missioners of Sheridan County, Nebraska, namely, 
Thomas G. Annett, Linda Ann Witt, and William A. 
Alderman, from laying out a public road across 
Charles and Ida’s real estate to the land of John Bur- 
ton (John) pursuant to Neb. Rev. Stat. §§ 39-1713 and 
39-1714 (Reissue 1978). The District Court for Sheri- 
dan County denied the injunction. We affirm. 

John wanted a road for access from his ranch 
home to a public road. Although the record does not 
disclose the kinship, if any, between John and 
Charles, the background reflects that John and 
Charles had more than casual contact with each 
other before 1980. In 1976 a criminal complaint was 
filed charging John with trespass of Charles’ real es- 
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tate. That same year John was responsible for a 
criminal complaint alleging an assault by Charles. 
Both complaints were dismissed. In 1978 John un- 
successfully sought judgment in the District Court 
for declaration of a prescriptive right-of-way across 
the land of Charles and Ida. 

During the decade preceding 1980, John sent sev- 
eral letters to the attorney for Charles and Ida and 
proposed an exchange of land to obtain a road site 
for John. Those proposals were rejected. Through- 
out this period, John also talked to Charles about a 
trade of land for such road. The talks were unpro- 
ductive relative to establishing a road. 

In June 1980 John and his mother, Aileen Burton, 
each filed an affidavit with the county board. At the 
time of these affidavits John leased land owned by 
Aileen. After the affidavits were filed Aileen died 
and John succeeded to Aileen’s interest in the real 
estate. The affidavits by Aileen and John contained 
statements regarding ownership of the land, the 
land’s inaccessibility because it was surrounded by 
real estate belonging to others, inability to purchase 
a right-of-way across the surrounding land, and an 
existing private road less than 2 rods in width serv- 
ing the landlocked real estate. See §§ 39-1713, 
39-1714. The county board held a public hearing on 
July 29, 1980, regarding the requested road. On Au- 
gust 5 the county board determined that the require- 
ments of §§ 39-1713 and 39-1714 had been satisfied 
and that the most practicable route for access to 
John’s real estate was a road across Charles and 
Ida’s land. On November 18, 1980, Charles and Ida 
commenced proceedings for an injunction to prevent 
construction of the road. On November 25, 1980, a 
restraining order was entered barring implementa- 
tion of the county board’s decision made on August 
5. In December 1981 John undertook negotiations 
with Charles and Ida for an exchange of land for the 
road site, but the proposed exchange of land was re- 
jected. Charles and Ida deny there have been any 
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negotiations relative to the road after 1978, except 
the negotiations of December 1981. 

Charles and Ida appeal and claim that the condi- 
tions for a public road pursuant to the designated 
statutes have not been satisfied and that the injunc- 
tion should have been issued. 

This is an equitable action for an injunction, and 
as such it is reviewed in this court de novo, subject 
to the rule that where credible evidence is in conflict 
on material issues of fact, we will consider the fact 
that the trial court observed the witnesses and ac- 
cepted one version of the facts over another. See, 
Masid v. First State Bank, 213 Neb. 431, 329 N.W.2d 
560 (1983); Spilinek v. Spilinek, 212 Neb. 811, 326 
N.W.2d 170 (1982). The uncontradicted evidence es- 
tablishes satisfaction of the statutory requirements 
concerning ownership of the subject real estate and 
a private road less than 2 rods in width serving 
John’s land. The claim of Charles and Ida concern- 
ing the insufficiency of proof focuses on § 39-1713(3) 
regarding John’s inability to purchase a right-of-way 
for access to his real estate. There is no subtle point 
of law or esoteric principle involved in this case. 
The question is simply one of fact. John said he has 
negotiated for a road. Charles and Ida said he has 
not. From the facts and features found in this case, 
John’s account of the situation is more credible. The 
trial court accepted the evidence regarding John’s 
negotiations and his attempt to purchase a right-of- 
way. Sodo we. There is no showing that the county 
board acted contrary to or outside the statutes per- 
mitting establishment of a public road for access to 
isolated real estate. Establishment of a public road 
upon satisfaction of statutory requirements is a 
ministerial duty within the power of the county 
board. See Singleton v. Kimball County Board of 
Commissioners, 203 Neb. 429, 279 N.W.2d 112 (1979). 
An injunction to prohibit the county board’s execu- 
tion of its ministerial duty is properly denied under 
the circumstances. 
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The judgment of the District Court is affirmed. 
AFFIRMED. 


SCHOOL District No. 39 of SARPY COUNTY, NEBRASKA, 
ET AL., APPELLANTS, V. RAYMOND FARBER, 
SUPERINTENDENT, APPELLEE. 

341 N.W.2d 320 


Filed December 2, 1983. No. 82-611. 


1. Actions: Records: Appeal and Error. The requirement that a 
transcript of the proceedings in the lower tribunal be filed with a 
ee in error is mandatory and jurisdictional. 

2. : - In a proceeding in error additional evi- 
dence may not be received, and the issues must be determined 
solely from the transcript filed with the petition. 

3. Schools and School Districts: Statutes. If the conditions set out in 
Neb. Rev. Stat. § 79-420 (Reissue 1981) exist, it is the mandatory 
duty of the county superintendent to proceed. 


Appeal from the District Court for Sarpy County: 
GEORGE H. STANLEY, Judge. Affirmed. 


James T. Gleason of Swarr, May, Smith, Andersen 
& Jensen, for appellants. 


Patrick Kelly, Sarpy County Attorney, for appel- 
lee. 


KrivosHa, C.J., BOSLAUGH, WHITE, HASTINGS, 
CAPORALE, SHANAHAN, and GRANT, JJ. 


PER CURIAM. 

This action was commenced by Robert Bundy and 
School District No. 39 of Sarpy County, Nebraska, as 
a suit to enjoin the defendant superintendent of 
schools of Sarpy County, Nebraska, from dissolving 
school district No. 39 and attaching the territory in 
district No. 39 to the Gretna School District. Since 
no question was raised as to the standing of either 
plaintiff to bring the action, for the purpose of this 
opinion we assume standing. 
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In an order on August 24, 1982, the trial court 
stated that the plaintiffs’ first amended petition 
would be considered ‘‘a petition in error.’’ At the 
hearing on the merits on August 31, 1982, the trial 
court found generally for the defendant and dis- 
solved the temporary restraining order that had 
been entered on August 19, 1982. The plaintiffs have 
appealed from that order. 

The proceeding involved in this case was under 
Neb. Rev. Stat. § 79-420 (Reissue 1981). That section 
requires the county superintendent to dissolve a 
school district and attach its territory to one or more 
neighboring districts when, for one school term, the 
district fails to maintain a public elementary school 
within the district in which are enrolled and in regu- 
lar attendance for at least 175 days one or more 
pupils of school age residing in the district, or it does 
not contract for the tuition and transportation of 
pupils of the district and have pupils attending 
school regularly under such a contract for at least 
175 days. 

In 1982 the defendant determined that district No. 
39 had failed to meet the requirements of the statute 
and gave notice of a public hearing to be held on Au- 
gust 16, 1982, as required by the statute. The plain- 
tiffs do not contend that the defendant’s factual de- 
termination was incorrect. The petition alleged that 
from June of 1980 until sometime in April 1982 no 
pupils attended school in its schoolhouse. 

At the conclusion of the public hearing held on Au- 
gust 16, 1982, the defendant announced that he would 
enter an order dissolving district No. 39 and attach it 
to the Gretna School District. Such an order was in 
fact made and signed by the defendant. 

Although the trial court announced that the plain- 
tiffs’ petition would be considered as a petition in 
error, the transcript filed in this court shows that the 
plaintiffs failed to comply with the statutory juris- 
dictional requirements to commence a proceeding in 
error. See Neb. Rev. Stat. § 25-1905 (Reissue 1979). 
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The requirement that a transcript of the proceed- 
ings in the lower tribunal be filed with the petition is 
mandatory and jurisdictional. Downer v. Ihms, 192 
Neb. 594, 223 N.W.2d 148 (1974). In a proceeding in 
error additional evidence may not be received, and 
the issues must be determined solely from the tran- 
script filed with the petition. Andrews v. City of 
Fremont, 213 Neb. 148, 328 N.W.2d 194 (1982). 

The petition filed in this case was a collateral at- 
tack upon the order of the superintendent in the 
form of a suit in equity to enjoin the defendant from 
dissolving district No. 39 and attaching its territory 
to the Gretna School District. 

One of the grounds for relief alleged in the petition 
was that the dissolution was governed by Neb. Rev. 
Stat. §§ 79-601 et seq. (Reissue 1981). The sections 
referred to contain provisions regarding the dissolu- 
tion of Class I districts under certain conditions, but 
they have no application here. 

The petition further alleged the plaintiffs were de- 
nied due process in that the hearing was not before a 
fair and impartial hearing officer because the de- 
fendant announced at the hearing he had already 
concluded that district No. 39 should be dissolved. 

Section 79-420, by its terms, necessarily contem- 
plates that the county superintendent inform himself 
of the facts before fixing a time for the required pub- 
lic hearing. If the conditions set out in § 79-420 exist, 
it is the mandatory duty of the county superin- 
tendent to proceed. Chappell v. Carr, 185 Neb. 158, 
174 N.W.2d 208 (1970). Unless the superintendent 
has reached at least a preliminary conclusion that 
he is required to dissolve the district, there would be 
no basis for proceeding further under the statute. 
The contention of the plaintiffs is without merit. 

The judgment of the District Court is affirmed. 

AFFIRMED. 
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DaviD IRWIN, APPELLANT, V. THE BOARD OF E/DUCATION 
oF SCHOOL District No. 25 or HOLT County, 
NEBRASKA, A POLITICAL SUBDIVISION OF THE STATE 
OF NEBRASKA, APPELLEE. 

340 N.W.2d 877 


Filed December 2, 1983. No. 82-647. 


1. Schools and School Districts: Teacher Contracts: Constitutional 
Law. In accordance with Neb. Rev. Stat. § 79-1254 (Reissue 1981), 
teachers having taught more than 2 years in a Class I, II, III, or VI 
school district have a property interest in their employment and as 
a consequence are entitled to procedural and substantive due proc- 
ess before termination of such employment is permitted. 

2. : 3 . Within the matrix of the particular cir- 
eamsstances present when a teacher who is to be terminated for 
cause opposes his termination, minimum procedural due process 
requires that he be advised of the cause or causes for his termina- 
tion in sufficient detail to fairly enable him to show any error that 
may exist; he be advised of the names and the nature of the testi- 
mony of witnesses against him; at a reasonable time after such ad- 
vice he must be accorded a meaningful opportunity to be heard in 
his own defense; and that hearing should be before a tribunal that 
both possesses some academic expertise and has an apparent im- 
pertany toward the charges. : 

3. . A teacher termination proceeding not in 
compliance with minimum procedural due process requirements is 
a nullity, and that teacher is not lawfully discharged. 

4. Schools and School Districts: Contracts: Statutes. A contract to 
coach is not a contract subject to the procedural and substantive 
requirements of Neb. Rev. Stat. § 79-1254 (Reissue 1981). 


Appeal from the District Court for Holt County: 
Henry F. REIMER, Judge. Reversed and remanded 
for further proceedings. 


Mark D. McGuire of Crosby, Guenzel, Davis, 
Kessner & Kuester, for appellant. 


John Recknor of Barlow, Johnson, DeMars & 
Flodman, for appellee. 


Krivosua, C.J., WHITE, and HastTincs, JJ., and 
BRODKEY, J., Retired, and Murpny, Joun, D.J. 


WHITE, J. 
This is an appeal from an action taken by appel- 
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lee, the Board of Education of School District No. 25 
of Holt County, Nebraska, which terminated the 
teaching and coaching contract of appellant, David 
Irwin. The District Court of Holt County affirmed 
the decision of the board of education. We reverse 
and remand. 

In the first of two assignments of error, appellant 
contends the board of education deprived him of due 
process of law in that he was not advised, before the 
hearing, of specific allegations of unsatisfactory per- 
formance, nor was he provided the names of the per- 
sons who would testify against him. In the second 
assignment appellant contends that there was not 
sufficient evidence presented to justify his termina- 
tion. 

In light of our decision we discuss only the first as- 
signment of error. 

David Irwin taught science in school district No. 
25 for 5 continuous years. He was also head boys 
basketball coach for West Holt High School. On 
March 5, 1982, Irwin received a letter that the board 
of education was _ considering terminating his 
teaching-coaching contract. As reasons for the ac- 
tion of the board of education, the letter stated ‘‘ne- 
glect of duty, insubordination, and conduct which in- 
terferes substantially with the continued perform- 
ance of your duties.’’ The day after receiving the 
letter Irwin requested a hearing and asked that the 
board of education set forth the alleged conditions of 
unsatisfactory performance which would be the 
basis of the board’s consideration, as well as the 
names of persons whose comments or reports would 
be used as the basis for the testimony of any wit- 
ness. Irwin further requested that he be allowed to 
examine and copy any documents or materials 
which would be used to support the allegations. The 
board’s only response to the request was to set a 
hearing date and allow Irwin access to the materials 
in his personnel file. Two days before the scheduled 
hearing, Irwin’s attorney telephoned the attorney 
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representing the board of education. , Irwin’s attor- 
ney was told that the principal and superintendent of 
West Holt High School would appear as witnesses on 
behalf of the board of education. A hearing was 
held on March 22, 1982, at which time Irwin moved 
for a continuance for the reasons that no list of spe- 
cific charges had been given to him nor a witness 
list provided. The motion was overruled and the 
hearing proceeded under continuing objection. 
Irwin also objected when a party, other than the 
ones disclosed in the conversation 2 days before the 
hearing, testified adversely to Irwin. This objection 
was also overruled. At the close of the hearing the 
board of education voted to terminate Irwin’s 
teaching-coaching contract. The District Court af- 
firmed the decision. 

It is undisputed that at the time of Irwin’s termi- 
nation he was entitled to notice and hearing as pro- 
vided by Neb. Rev. Stat. § 79-1254 (Reissue 1981). 
We are aware that the above statute has subsequent- 
ly been repealed and replaced pursuant to 1982 Neb. 
Laws, L.B. 259, which became operative on Septem- 
ber 1, 1982. Because the proceedings in question 
were held before the operative date of L.B. 259, we 
proceed to review this case under the old statute. 

Being entitled to a notice and hearing, and the pro- 
cedural due process requirements that these trigger, 
the question then becomes whether or not Irwin was 
afforded the minimal requirements of procedural 
due process. See Board of Regents v. Roth, 408 U.S. 
564, 92 S. Ct. 2701, 33 L. Ed. 2d 548 (1972). We an- 
swer this question in the negative. 

In Ferguson v. Thomas, 430 F.2d 852, 856 (5th Cir. 
1970), the court stated: ‘‘Within the matrix of the 
particular circumstances present when a teacher 
who is to be terminated for cause opposes his ter- 
mination, minimum procedural due process requires 
that: (a) he be advised of the cause or causes for 
his termination in sufficient detail to fairly enable 
him to show any error that may exist, (b) he be ad- 
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vised of the names and the nature of the testimony 
of witnesses against him, (c) at a reasonable time 
after such advice he must be accorded a meaningful 
opportunity to be heard in his own defense, (d) that 
hearing should be before a tribunal that both pos- 
sesses some academic expertise and has an appar- 
ent impartiality toward the charges.’’ See, also, 
Brouillette v. Board of Dir. of Merged Area IX, etc., 
519 F.2d 126 (8th Cir. 1975). 

In a case dealing with the adequacy of notice in an 
attorney disbarment proceeding, the U.S. Supreme 
Court held that the ‘‘absence of fair notice as to the 
reach of the grievance procedure and the precise no- 
tice of the charges deprived petitioner of procedural 
due process.’’ In re Ruffalo, 390 U.S. 544, 552, 88 
S. Ct. 1222, 20 L. Ed. 2d 117 (1968). 

Irwin’s sole notice of the charges against him was 
the vague and conclusory letter that he received 
from the board of education. Absent Irwin being ad- 
vised of the charges in sufficient detail to fairly en- 
able him to prepare an adequate defense and to 
show any error that might exist, the subsequent 
hearing on the termination of his contract was ren- 
dered meaningless. The fact that Irwin was advised 
of an incomplete witness list 2 days before the hear- 
ing only compounded the problem of deficient pro- 
cedural due process. 

Appellee contends that Irwin was on ‘‘constructive 
notice’ of the specific allegations against him in 
that he was given access to his personnel file. Be- 
cause Irwin’s personnel file was never made a part 
of the record, we cannot speculate on whether the 
contents of the file met the minimum requirements 
for adequate notice. We are, however, of the belief 
that in proceedings of this type, where the possible 
ramifications of the decision of the board of educa- 
tion are severe, it is not an undue burden upon the 
board of education to attach to the letter of notice, or 
otherwise divulge, the allegations underlying its ac- 
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tion in sufficient detail, as to afford the accused 
party a reasonable opportunity to prepare a defense. 

Since coaching is not teaching and therefore not 
within the confines of § 79-1254, the board of educa- 
tion did not err in terminating Irwin’s coaching posi- 
tion. See Neal v. School Dist. of York, 205 Neb. 558, 
288 N.W.2d 725 (1980). 

Since the notice given Irwin did not fairly comport 
with due process, the termination proceeding was a 
nullity. The appellant was not lawfully discharged 
as a teacher of School District No. 25 of Holt County. 

REVERSED AND REMANDED FOR FURTHER 
PROCEEDINGS. 

Krivosna, C.J., concurring. 

For the reasons more particularly set out in my 
concurring opinion in Neal v. School Dist. of York, 
205 Neb. 558, 288 N.W.2d 725 (1980), regarding the is- 
sue of whether coaching is teaching, I concur in the 
result reached by the majority in this case. 


KERRY-RAND AND ASSOCIATES, APPELLEE, V. 
TOM PEDDICORD, APPELLANT. 
340 N.W.2d 880 


Filed December 2, 1983. No. 82-697. 


1. Summary Judgment: Pleadings. When the allegations of the 
pleadings have been pierced by a movant for summary judgment 
and resistance to the motion fails to show that a genuine issue of 
fact exists, summary judgment should be granted. 

2. Contracts: Consideration. There is sufficient consideration for a 
promise if there is any benefit to the promisor or any detriment to 
the promisee. 

3. Brokers: Contracts. Generally, a broker is entitled to a commis- 
sion on a sale by the principal, where, in addition to language indi- 
cating an exclusive agency, there is a special contractual provision 
giving a right to a commission on a sale by the owner. 


Appeal from the District Court for Sheridan 
County: PauL D. Empson, Judge. Affirmed. 
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pellant. 


John H. Cotton of Gaines, Otis, Haggart, Mullen & 
Carta, for appellee. 


WHITE, and CAPORALE, JJ., and BRopDKEY, J., Re- 
tired, and BuLus, D.J., and CoLWELL, D.J., Retired. 


COLWELL, D.J., Retired. 

This is a suit by Kerry-Rand and Associates, plain- 
tiff, to recover a real estate broker’s commission 
from Tom Peddicord, defendant. Summary judg- 
ment was entered in favor of plaintiff for $99,925.73. 
Defendant appeals. We affirm. 

The petition alleges the parties executed an exclu- 
sive ‘‘Farm Listing Contract’ (Listing) on April 23, 
1981, for the sale of a ranch and that defendant sold 
the ranch himself during the term of the Listing, 
which obligated him to pay a broker’s commission 
under the express ‘‘fees’’ terms of the Listing. De- 
fendant answered by general denial, and denied that 
plaintiff either found a buyer or expended any rea- 
sonable effort to find a buyer, or that defendant sold 
the ranch to anyone due to plaintiff’s efforts. After 
discovery was completed both parties filed motions 
for summary judgment. Defendant did not appear 
at the hearing. Both parties submitted their mo- 
tions upon the record made by plaintiff, including 
depositions of material witnesses. 

Peddicord was the owner of Cross Five Ranch lo- 
cated in Cherry County, Nebraska, and Bennett 
County, South Dakota. About 8,000 Nebraska acres 
are involved here. Plaintiff is a Nebraska corpora- 
tion wholly owned by Randy Wobig, a Nebraska li- 
censed real estate broker, Norfolk, Nebraska. Suit 
is brought under Neb. Rev. Stat. § 81-885.06 (Reissue 
1981). : 

There is no real dispute of these facts. On April 
23, 1981, plaintiff and defendant executed a printed 
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form farm listing contract. The first two para- 
graphs are material here: 

“IN CONSIDERATION of your agreement to list, 
and to offer for sale the property hereinafter de- 
scribed and to use your efforts to find a purchaser, I 
(we) hereby give you the sole and exclusive right 
until November 1, 1981, to sell... 

“See Attached Addendum 9,954 acres more or 
less ... for the sum of Two Million Four Hundred 


Eighty Eight Thousand Five Hundred & _no/100 
($2,488,500.00) dollars... .” 


“T (We) agree to pay you for professional services 
a cash fee of 5% of the gross sale price, or 
$_ CCCs, Sb, fee to be payable on the hap- 
pening of any one or more of the following events, to 
wit: 

“Tf a sale is made, or a purchaser found, who is 
ready, willing and able to purchase the property be- 
fore the expiration of this listing, by you, myself, or 
any other person, at the above price and terms I 
(we) may agree to accept, or if this agreement is re- 
voked or violated by me, you, myself, or any other 
person, at the above price and terms I (we) may 
agree to accept... or if within 30 days after the 
expiration of this listing, unless relisted by another 
agent, I (we) make a sale of said premises to any- 
one due to your efforts or advertising done under 
this listing.’’ (Emphasis supplied. ) 

In early 1981 both Marvin Metzger, a neighboring 
rancher, and Richard Satterlee, a real estate broker 
in Martin, South Dakota, discussed the sale of the 
ranch with defendant. In June 1981 Metzger, acting 
through Satterlee, made an offer to buy, which was 
refused by defendant. A second offer was accepted 
and a written contract executed on July 21, 1981, pro- 
viding for defendant’s sale of the ranch to Cross 
Heart Ranch Company and Robert A. Metzger for 
$2,194,000; vendees made a $100,000 downpayment; 
possession was to be given about July 26, 1981; final 
settlement was to be November 15, 1981. The con- 
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tract provided that a $75,000 commission was to be 
paid by seller to Richard Satterlee, listing broker, 
and Thomas Metzger, selling broker; their Ne- 
braska licensing qualifications are not shown. 
Vendee Robert Metzger, son of Marvin Metzger, la- 
ter assigned his interest to Cross Heart Ranch Com- 
pany. The contract was performed on November 
27, 1981, when defendant conveyed the Nebraska 
land for $1,998,514.06. The $75,000 commission was 
paid. 

During the period from April 23 to November 1, 
1981, no agent of plaintiff brought a prospective pur- 
chaser to the ranch. Upon execution of the Listing, 
plaintiff included the ranch in its inventory of land 
for sale available to its agents; advertising data was 
prepared, followed by advertising in newspapers, 
professional publications, and other shoppers’ 
media. The first advertising was on May 4, 1981; 
the next began October 2, 1981. Agents of plaintiff 
also circulated brochures at seminars attended in 
four major cities. 

First, defendant claims as error that the Listing 
agreement alone entitled plaintiff to a commission 
as a matter of law; he argues, as indicated in his an- 
swer, that plaintiff was required to make some rea- 
sonable effort to find a buyer. 

In Chapman Co. v. Western Neb. Broadcasting, 
213 Neb. 322, 327, 329 N.W.2d 107, 110 (1983), we said: 
‘‘[B]lefore a broker may be entitled to a commission, 
the broker must ordinarily be able to establish at 
least some causal connection between the broker’s 
actions and efforts in regard to the listed property 
and the ultimate sale made to the purchaser under 
an extension contract of the type involved herein.’’ 
That case is distinguishable. There, a sale was 
made after the listing expired, and the issue was the 
application of an ‘‘extension clause’’ and the ques- 
tion whether the broker ‘‘solicited’’ the buyer. Here, 
the issue relates to a special provision in the Listing 
purporting to obligate the owner to pay a broker’s 
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commission if the owner sells the land during the 
Listing term. 

‘« ‘There is a sufficient consideration for a promise 
if there is any benefit to the promisor or any detri- 
ment to the promisee.’’’ Omaha Nat. Bank v. God- 
dard Realty, Inc., 210 Neb. 604, 609, 316 N.W.2d 306, 
310 (1982). Defendant received the benefit of the ex- 
clusive services of a licensed broker, and plaintiff 
promised to use its best efforts to find a buyer. In 
addition, plaintiff commenced performance by pre- 
paring advertising and brochures, and it published 
at least one ad prior to the alleged sale. There was 
mutuality of consideration for the Listing. Next, is 
the ‘‘fees’’ agreement in the Listing enforceable? 

The general rule is stated in 12 C.J.S. Brokers 
§ 175 at 556 (1980): ‘‘A broker is entitled to a com- 
mission on a sale by the principal, where, in addition 
to language indicating an exclusive agency, there is 
a special contractual provision giving a right to a 
commission on a sale by the owner.” See, also, 12 
Am. Jur. 2d Brokers § 227 (1964); Annot., 88 A.L.R.2d 
936, 966 (1963); American Property Services v. 
Barringer, 256 N.W.2d 887 (S.D. 1977). In Dial 
Realty, Inc. v. Cudahy Co., 198 Neb. 641, 643, 254 
N.W.2d 421, 423 (1977), we considered a similar 
‘“‘fees’’ provision, and we said that ‘‘even if the de- 
fendant had not admitted its liability, under the 
plain and unambiguous terms of the listing agree- 
ment, the defendant was clearly liable to the plain- 
tiff... .”’ 

‘‘A written contract which is couched in clear and 
unambiguous language is not subject to a construc- 
tion other and different from that which flows from 
the language used.’’ Bishop Cafeteria Co. v. Ford, 
177 Neb. 600, 616-17, 129 N.W.2d 581, 592 (1964). De- 
fendant does not claim ambiguity in the contract, 
and we find none. The ‘‘fees’”’ provision in the List- 
ing obligated defendant to pay plaintiff a commis- 
sion if he sold the ranch during the Listing term. 

Defendant next assigns as error that summary 
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judgment was improper because there was a genu- 
ine issue of fact on the question, Was there a sale of 
the ranch during the broker’s Listing? Particularly, 
defendant claims that he made no sale contemplated 
in the Listing ‘‘fees’’ agreement because vendees’ 
performance of the July 21 contract was conditioned 
upon the provision, ‘‘CONDITIONS PRECEDENT. 

“This agrement [sic] is subject to the following 
conditions ...b. The BUYERS obtaining financ- 
ing.’’ Defendant does not show any fact question 
concerning this provision. 

“The term ‘sale’ ordinarily means a transmuta- 
tion of property from one man to another in consid- 
eration of some price or recompense in value.”’ Dial 
Realty, Inc. v. Cudahy Co., supra at 644, 254 N.W.2d 
at 423. 

‘“‘The primary purpose of the summary judgment 
statute is to pierce sham pleadings and to dispose of, 
without the necessity of expense and delay of trial, 
those cases where there is no genuine claim or de- 
fense. .. 

‘‘When the allegations of the pleadings have been 
pierced by a movant for summary judgment and re- 
sistance to the motion fails to show that a genuine is- 
sue of fact exists, summary judgment should be 
granted....’ Page v. Andreasen, 200 Neb. 641, 646, 
264 N.W.2d 682, 686 (1978); Neb. Rev. Stat. § 25-1332 
(Reissue 1979). 

From the record there was no question of material 
fact on the sale issue; however, there is the question 
of whether plaintiff was entitled to a favorable find- 
ing that a sale was made on July 21, 1981, as a mat- 
ter of law. Presented is the mutuality of a written 
contract between defendant-vendor and nonparty 
vendees which was routinely and fully performed 
without regard to the financing condition. 

‘‘A condition in a contract which follows liability 
upon the contract and operates to defeat or annul 
such liability upon the subsequent failure of either 
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party to comply with the condition, is a condition 
subsequent.’’ 17 Am. Jur. 2d Contracts § 323 at 756 
(1964). 

O’Brien v. Fricke, 148 Neb. 369, 27 N.W.2d 403 
(1947), involved a vendee-financing condition found 
to be a condition precedent. That case is clearly 
distinguishable. It was a suit for specific perform- 
ance of a contract which expressly limited vendee’s 
obligation to perform, ‘‘ ‘subject on the further con- 
dition that after acceptance by mortgaging said land 
I can borrow $7,312.50 unconditionally from the Fed- 
eral Land Bank and $2,925.00 unconditionally from 
the Land Bank Commissioner,’ purchase to be 
closed ‘upon completion of the above loans.’ ’’ Id. at 
371-72, 27 N.W.2d at 406. 

The July 21 contract contained all of the usual 
terms of a land sale. The only evidence concerning 
the vendees’ financing being a condition is the lone 
recitation in the contract, and those words do not 
condition the buyers’ obligation to perform upon ob- 
taining financing. The condition did not void the 
mutuality of the contract. At most, there was a con- 
dition subsequent available to the buyers upon a 
good faith showing. See, Pease v. Brown, 186 Cal. 
App. 2d 425, 8 Cal. Rptr. 917 (1960); Clover Realty 
Company v. McLeod, 124 Ga. App. 160, 183 S.E.2d 33 
(1971); O’Halloran v. Oechslie, 402 A.2d 67 (Me. 
1979). Plaintiff was entitled to a finding that defend- 
ant sold the ranch himself on July 21, 1981, during 
the Listing term. 

Defendant also claims as error that there were 
questions of fact concerning revocation of the List- 
ing and whether plaintiff made reasonable efforts of 
sale. Neither was an issue under the pleadings and 
plaintiff's theory of recovery. 

Plaintiff met its burden of proof by a prima facie 
showing that there was no genuine issue as to any 
material fact and that it was entitled to judgment as 
a matter of law, which defendant failed to contro- 
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vert by any evidence. See Hanzlik v. Paustian, 211 


Neb. 322, 318 N.W.2d 712 (1982). 
AFFIRMED. 


WILLIAM HAMER, APPELLANT, V. TRAVIE HENRY, DOING 
BUSINESS AS SCOTIA WELDING, APPELLEE. 
341 N.W.2d 322 


Filed December 2, 1983. No. 83-112. 


1. Workmen’s Compensation: Proof. The plaintiff in a workmen's 
compensation case must prove by a preponderance of the evidence 
that his disability is the result of an accident arising out of his em- 
ployment. 

2. Workmen’s Compensation: Proximate Cause. The mere fact that 
one may become ill or experience pain during employment does not 
in and of itself prove that the employee is disabled as a result of an 
“accident” arising out of and in the course of employment, en- 
titling the individual to compensation under the Nebraska Work- 
men’s Compensation Act. 

3. Workmen’s Compensation: Evidence: Proof. Unless the charac- 
ter of the injury is objective, that is, where its nature and effect are 
plainly apparent, then it is a subjective condition necessitating ex- 
pert testimony. 

4. Expert Witnesses. Triers of fact are not required to take the 
opinions of experts as binding on them. 

5. Workmen’s Compensation: Appeal and Error. As a general rule, 
where the record presents nothing more than conflicting medical 
testimony, this court will not substitute its judgment for that of the 
compenselion court. 

In reviewing workmen’s compensation cases this 

court is not free to weigh the facts anew. Our standard of review 

accords to the findings of the compensation court the same force 
and effect as a jury verdict in a civil case, and they will not be set 
aside unless clearly wrong. 

: In testing the sufficiency of the evidence to sup- 
port the findings of the compensation court, every controverted 
fact must be resolved in favor of the successful party, and such 
party should have the benefit of every inference that can be drawn 
therefrom. 


Appeal from the Nebraska Workmen’s Compensa- 
tion Court. Affirmed. 
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Charles R. Maser of Connors & Maser, P.C., for 
appellant. 


Walter E. Zink II of Baylor, Evnen, Curtiss, 
Grimit & Witt, for appellee. 


KrivosHa, C.J., BOSLAUGH, WHITE, HASTINGS, 
CAPORALE, SHANAHAN, and GRANT, JJ. 


HastTinas, J. 

This is an appeal from the Nebraska Workmen’s 
Compensation Court which dismissed the plaintiff's 
petition because he failed to prove by a preponder- 
ance of the evidence that his disability resulted from 
an accident arising out of and in the course of em- 
ployment, as defined by the Nebraska workmen’s 
compensation law. 

The plaintiff, William Hamer, filed this action 
seeking an award for injuries sustained to his neck 
while he was working at Scotia Welding for the de- 
fendant, Travie Henry. A single-judge court deter- 
mined that his injuries were compensable for tem- 
porary total disability through June 14, 1982, and to 
continue so long as the plaintiff remained tem- 
porarily totally disabled. Following an application 
for rehearing filed by the defendant, the three-judge 
panel entered its order dismissing the petition. 

On September 18, 1981, while working under a 
truck hoist, Hamer first experienced problems when 
he felt a catch in his neck while walking away from 
the equipment he was working on. In the petition 
Hamer alleged the injury was sustained while he 
was driving bolts with a sledge hammer and lifting a 
heavy shaft. At the first workmen’s compensation 
hearing Hamer testified he felt the catch when he 
turned away to get some tools, while at the second 
hearing, or rehearing, Hamer told the court the in- 
jury occurred while he was pushing on a hydraulic 
cylinder. 

After the ‘‘catch’’ or ‘‘popping’’ on Friday after- 
noon, Hamer finished work for the day and returned 
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to his home. When the pain did not leave by the fol- 
lowing. Monday, September 21, 1981, the plaintiff 
sought medical attention from Dr. Timothy Duna- 
gan, a chiropractor in Grand Island. Dr. Dunagan 
diagnosed the injury as a cervical sprain with radi- 
ating brachial neuralgia of the extension of the C-7 
dermatome, but also noted Hamer had previously 
experienced occasional episodes of neck soreness 
and stiffness, and that X-rays indicated an abnormal 
lordosis or curve of the spine, which Dunagan 
thought was a substantial and material contributing 
factor of Hamer’s problem. 

Besides the chiropractic examination, the plain- 
tiff’s condition was also evaluated by several phy- 
sicians. The depositions of those doctors were re- 
ceived in evidence at the rehearing. Similar to the 
discrepancy of the testimony at the workmen’s com- 
pensation hearings, the plaintiff's explanation of the 
injury varies with the recorded medical histories 
documented by the various physicians. 

Dr. Otis Miller, the family physician, examined 
the plaintiff on October 8, 1981, and found a tender- 
ness on the seventh cervical spine and pain in the 
neck and shoulder area. Later the injury was diag- 
nosed as a fracture of the seventh spinous process 
and a chronic sprain, and Dr. Miller expected the 
plaintiff's problems to be resolved within 2 to 3 
months. After treatment with Dr. Dunagan until 
December 1981, Hamer continued treatment with 
Dr. Miller until April of 1982, when he was referred 
to Dr. Gordon Bainbridge, a Grand Island ortho- 
pedic surgeon. 

Dr. Bainbridge examined the plaintiff on April 20, 
1982. After undergoing a standard orthopedic ex- 
amination, the plaintiff was referred to Dr. 
Balachandran Wariyar, a neurologist in Grand Is- 
land, and to Dr. Louis Gogela, a neurosurgeon in 
Lincoln. Based upon his examinations, and consul- 
tations with Drs. Gogela and Wariyar, Dr. Bain- 
bridge diagnosed the injury as a cervical sprain. 
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Dr. Wariyar examined the plaintiff on two sepa- 
rate occasions, July 20 and October 8, 1982, and after 
the second examination he did not find any objective 
neurological reasons for the plaintiff’s complaint. 

Dr. Gogela, who also examined the plaintiff in Oc- 
tober 1982, said he could not provide a neurological 
anatomic explanation for the plaintiff’s complaints. 

On March 12, 1982, Dr. William Fulcher examined 
the plaintiff and opined that the plaintiff did not 
have permanent impairment and could return to 
work without limitation. 

Other evidence reveals that during the summer of 
1982, plaintiff engaged in two separate motor vehicle 
trips, one to Minnesota and one to Iowa. In August 
of 1982 Hamer was seen moving large, round bales 
of hay which required the plaintiff, as operator of 
the tractor, to turn around and watch the baler 
loader located directly behind the tractor. The 
plaintiff was also observed playing games at a 
church picnic. 

Under the Nebraska Workmen’s Compensation 
Act the claimant has the burden of proof to establish 
by a preponderance of the evidence that such unex- 
pected or unforeseen injury was in fact caused by 
the employment. There is no presumption from the 
mere occurrence of such unexpected or unforeseen 
injury that the injury was in fact caused by the em- 
ployment. Neb. Rev. Stat. § 48-151(2) (Reissue 
1978). 

This court in Mack v. Dale Electronics, Inc., 209 
Neb. 367, 369, 307 N.W.2d 814, 815-16 (1981), said: 
“The mere fact that one may become ill or experi- 
ence pain during employment does not in and of it- 
self prove that the employee is disabled as a result 
of an ‘accident’ arising out of and in the course of 
employment, entitling the individual to compensa- 
tion under the act. In order to receive that compen- 
sation it is necessary that the employee establish 
that the difficulties which the employee is experienc- 
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ing were caused by an ‘accident’ as defined by the 
Workmen’s Compensation Act.’’ 

In the present case Hamer contends the causal 
connection between the injury and disability shown 
by the testimony of Dr. Dunagan, the chiropractor, 
Dr. Miller, and Dr. Bainbridge would indicate that 
Hamer had a cervical sprain. Hamer disregards 
the testimony of Dr. Fulcher, Dr. Wariyar, and Dr. 
Gogela. These doctors all agreed that from an or- 
ganic, objective, neurological standpoint there were 
no reasons for the complaints and no reason not to 
return to work. In considering the disability Dr. 
Bainbridge agreed that a cervical sprain is based in 
large part on subjective evidence. 

In Mack we reaffirmed the principles of law that 
unless the character of the injury is objective, that 
is, where its nature and effect are plainly apparent, 
then it is a subjective condition necessitating expert 
testimony; and that where the claimed injuries are 
of such a character as to require skilled and profes- 
sional persons to determine the cause and extent 
thereof, the question is one of science. Such a ques- 
tion must necessarily be determined from testimony 
of skilled professional persons and cannot be deter- 
mined from the testimony of unskilled witnesses 
having no scientific knowledge of such injuries. The 
employee must show by competent medical testi- 
mony the causal connection between the alleged in- 
jury, the employment, and the disability. 

Although Hamer is able to produce some medical 
testimony connecting his injuries to his employ- 
ment, there is sufficient contradictory evidence to 
support the finding of the three-judge panel of the 
Workmen’s Compensation Court on rehearing. The 
rule in this jurisdiction is that triers of fact are not 
required to take the opinions of experts as binding 
on them. Novotny v. Electric Hose & Rubber Co., 
214 Neb. 216, 333 N.W.2d 406 (1983). In Davis v. 
Western Electric, 210 Neb. 771, 779, 317 N.W.2d 68, 73 
(1982), when this court was presented with conflict- 
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ing medical testimony, we said that “ ‘[a]s a gen- 
eral rule, where the record presents nothing more 
than conflicting medical testimony, this court will 
not substitute its judgment for that of the Work- 
men’s Compensation Court.’ ”’ 

In a proceeding to review an appeal from a three- 
judge panel of the Workmen’s Compensation Court, 
this court is limited by the standard of review. In 
reviewing workmen’s compensation cases the Su- 
preme Court is not free to weigh the facts anew. 
Our standard of review accords to the findings of the 
compensation court the same force and effect as a 
jury verdict in a civil case, and after a rehearing 
they will not be set aside unless clearly wrong. In 
testing the sufficiency of evidence to support find- 
ings of fact made by the Nebraska Workmen’s Com- 
pensation Court after rehearing, the evidence must 
be considered in the light most favorable to the suc- 
cessful party. Davis v. Western Electric, supra. 

Issues of causation are for determination by the 
fact finder. There is ample evidence in the record 
to sustain the findings of the Nebraska Workmen’s 
Compensation Court. The plaintiff failed to meet 
his burden proving the neck injury arose out of and 
in the course of his employment. The determination 
of the Workmen’s Compensation Court was not 
clearly wrong, and as such is affirmed. 

AFFIRMED. 


GENE P. SPENCE, RICHARD P. JEFFRIES, AND MARY 
ALICE RACE, APPELLANTS, V. LEE TERRY, ELECTION 
COMMISSIONER OF DOUGLAS COUNTY, NEBRASKA, 
APPELLEE. 

340 N.W.2d 884 


Filed December 2, 1983. No. 83-708. 


Public Officers and Employees: Recall Petitions. An original peti- 
tion for recall of an elected official must purport to have been 
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signed by signatories in a number determined by the formula found 
in Neb. Rev. Stat. § 23-2010 (Cum. Supp. 1982). Absent such mini- 
mum number of signatures on the original petition, a supple- 
mentary recall petition is not permitted. 
Appeal from the District Court for Douglas County: 
JERRY M. GITNICK, Judge. Reversed and remanded 
with directions. 


Soren S. Jensen and Thomas J. Culhane of Erick- 
son, Sederstrom, Leigh, Eisenstatt, Johnson, Kinna- 
mon, Koukol & Fortune, P.C., for appellants. 


Donald L. Knowles, Douglas County Attorney, 
H. L. Wendt and Rockford G. Meyer, for appellee. 


KrivosHa, C.J.,  BOSLAUGH, WHITE, HASTINGS, 
SHANAHAN, and GRantT, JJ., and CoLwE.Li, D.J., Re- 
tired. 


SHANAHAN, J. 

Gene P. Spence, Richard P. Jeffries, and Mary 
Alice Race, directors of the Omaha Public Power 
District, sought an injunction to prohibit Lee Terry, 
election commissioner of Douglas County, Ne- 
braska, from certifying and submitting to the county 
board a recall petition under the provisions of Neb. 
Rev. Stat. §§ 23-2010 to 23-2010.10 (Cum. Supp. 1982). 
The District Court for Douglas County denied the in- 
junction and dismissed the directors’ petition. Upon 
appeal by the directors we reverse and remand this 
matter to the District Court. 

In the spring of 1983 some citizens, concerned 
about the actions of the appellants-directors in ap- 
proving salary increases to be paid by the district, 
formed Ratepayers Coalition, a nonprofit corpora- 
tion, which sponsored a movement to recall Spence, 
Jeffries, and Race from their respective offices as 
directors of the Omaha Public Power District. 

Under the auspices of Ratepayers Coalition, an af- 
fidavit pursuant to § 23-2010.01 was filed on July 11, 
1983, in the office of the Douglas County election 
commissioner. In response to such affidavit a ‘‘re- 
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call petition’? was issued by Terry’s office. The 
original recall petition consisted of 9,840 sheets is- 
sued by the election commissioner’s office. 

On August 9, 6,450 sheets, that is, the original re- 
call petition, were returned to Terry’s office and 
were timely filed within 30 days after the affidavit of 
July 11. See § 23-2010.03. 

In view of the total number of votes cast in the dis- 
trict for the last gubernatorial election preceding the 
filed petition for recall, the number equivalent to 
“twenty-five per cent of the total number of votes”’ 
cast in such gubernatorial election was 27,696. See 
§ 23-2010(2). 

On August 9, when the original recall petition for 
each director was delivered to the election commis- 
sioner, Terry determined that no petition regarding 
any director had 27,696 signatures. Between August 
9 and August 16, Terry’s office proceeded to ‘‘vali- 
date’’ the signatures regarding each petition. This 
validation process included vertification that each 
signatory was in fact a registered voter at the date 
when the petition was signed, an inspection to avoid 
duplication of signatures, a random selection for a 
comparison of signatures, that is, a comparison be- 
tween the signature on the petition and the signature 
on the voter registration card, and an inspection re- 
garding other formalities prescribed regarding a 
recall petition. 

As a result of such validation process, Terry con- 
cluded that an insufficient number of registered 
voters had signed the petition. After the validation 
process there were 22,733 signatories regarding the 
Spence petition; 22,842 regarding the Jeffries peti- 
tion; and 22,830 signatories regarding the Race peti- 
tion. On August 16 Terry informed Ratepayers 
Coalition that an insufficient number of registered 
voters had signed the petition for recall. An 
‘amended recall petition’’ was issued by Terry on 
August 16. 

On August 19 the directors requested a restraining 
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order and permanent injunction which would pro- 
hibit Terry from certifying the amended recall peti- 
tion and submitting any recall petition to the county 
board of Douglas County. 

On August 26 the amended or supplementary peti- 
tion for recall which had been obtained on August 16 
was returned and filed in Terry’s office. With the 
additional signatures on the amended or supple- 
mentary petition, the signatures on the recall peti- 
tion regarding each of the directors exceeded 31,000. 

The District Court on August 29 entered a restrain- 
ing order, but, after a hearing, the restraining order 
was dissolved on September 14 and the directors’ pe- 
tition was dismissed on September 15. 

The directors contend that the statutes governing 
a recall petition require that the number of signa- 
tories on the original recall petition be equal to at 
least 25 percent of the number of votes cast in the 
district for the most recent gubernatorial election, 
that is, 27,696 signatories in this case, so that an in- 
sufficiency of that number of signatories precludes 
any further action on a recall petition. Terry sug- 
gests that the provisions for amendment under 
§ 25-2010.04 allow a petition signed by less than 27,696 
to be supplemented within 10 days by additional sig- 
natories of such supplementary petition. 

In order to discuss the problem we must first 
place the statutes in question in their respective his- 
torical and legislative perspectives. 

Before amendment, Neb. Rev. Stat. § 23-2010 (Re- 
issue 1977) in reference to a recall petition contained 
the following: ‘‘A petition signed by the electors... 
equal in number to at least twenty-five per cent of 
the total number of votes cast .. . for the office of 
Governor . . . shall be filed with the county clerk. 

Within fifteen days from the date of the filing of 
such petition, the county clerk shall compare the pe- 
tition signatures with the voters’ registration to as- 
certain whether such signatures are valid.... If 
the clerk’s certificate to such petition shows that it is 
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insufficient because of lack of signatures, it may be 
supplemented within fifteen days from the date of 
filing the original petition by the filing of a supple- 
mental petition stating all the facts as in the case of 
the original petition. The county clerk shall within 
ten days from the filing of such supplemental peti- 
tion make a like examination of such supplemental 
petition signatures, and if the certificate shall show 
that the petition, together with any supplement 
thereto which may be filed, contains the requisite 
number of signatures, the clerk shall submit the pe- 
tition . . . to the county board.’’ 

In 1980, § 23-2010 was amended to _ include 
§ 23-2010.04, as follows: ‘‘Within ten days after the 
filing of the petition, the county clerk or election 
commissioner shall ascertain whether or not the pe- 
tition is signed by the requisite number of registered 
voters, and shall attach thereto his or her certifi- 
cates showing the result of such examination. If the 
petition be insufficient, he or she shall forthwith 
notify the person filing the petition that the petition 
may be amended at any time within ten days after 
the giving of such notice by the filing of a supple- 
mentary petition upon additional petition papers is- 
sued, signed, and filed as provided for the original 
petition. ...” 

Must the original recall petition have signatories 
in number equal to 25 percent of the total number of 
votes cast in the district for the last gubernatorial 
election? The provisions of § 23-2010.04 are suscep- 
tible of multiple interpretations and possible mean- 
ings as a result of the somewhat less than lucid lan- 
guage regarding an original petition’s insufficiency 
which permits a supplementary petition. In short, 
there is ambiguity concerning the statutes governing 
a recall petition. One of the fundamental principles 
of statutory construction is to attempt to ascertain 
the legislative intent and to give effect to that intent. 
Mitchell v. County of Douglas, 213 Neb. 355, 329 
N.W.2d 112 (1983). To ascertain the intent of the 
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Legislature, a court may examine the legislative 
history of the act in question. See, Wang v. Board of 
Education, 199 Neb. 564, 260 N.W.2d 475 (1977); 
North Star Lodge #227 v. City of Lincoln, 212 Neb. 
236, 322 N.W.2d 419 (1982). Legislative history in- 
cludes the record of a floor explanation or debate, 
which is an extrinsic, secondary source in statutory 
interpretation. See State ex rel. Bouc v. School 
Dist. of City of Lincoln, 211 Neb. 731, 320 N.W.2d 472 
(1982). 

Although counsel for the parties have indicated 
that the legislative history of the statutes in question 
would not be helpful, we find that legislative history 
both informative and enlightening in our quest for 
the legislative intent behind the 1980 amendments of 
statutes governing a recall petition. The amend- 
ments by the Eighty-sixth Legislature are found in 
1980 Neb. Laws, L.B. 601, introduced by Senator 
Martin F. Kahle. After the hearing on L.B. 601 the 
committee issued the following committee state- 
ment on February 6, 1980, which included the state- 
ment of ‘‘intent,’’ namely, ‘‘The bill would also 
eliminate the fifteen day supplemental period if the 
county clerk finds that the petition does not contain 
the required amount of signatures... .’’ Later, on 
February 26, 1980, there was debate on the floor of 
the Legislature concerning L.B. 601 and the pro- 
posed statutory amendments regarding a recall peti- 
tion. In that debate Senator Kahle further explained 
the amendments at 7457: ‘‘If, after 30 days the peti- 
tion circulators come in and the county clerk finds 
that there are not sufficient signatures, the petition 
is lost.”’ 

The contents of the legislative history make 
abundantly clear that the Legislature intended a 
minimum number of signatures to be required on 
the original recall petition before any verification of 
signatures is required or a supplementary petition is 
permissible. The original recall petition, according 
to the legislative intent, must purport to have been 
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signed by signatories in a number determined by the 
formula set forth in § 23-2010. We will not speculate 
on the motivation behind the amendments which im- 
posed more stringent requirements for recall of an 
elected official. Such speculation is not a function of 
this court. Reasons underlying valid legislation are 
left first to the Legislature and ultimately to the 
electorate. For example, when construction of the 
Tellico Dam threatened the snail darter with extinc- 
tion, the U.S. Supreme Court concluded that the En- 
dangered Species Act of 1973, 16 U.S.C. §§ 1531 et 
seq. (1976), could bar completion of the dam, and 
stated: ‘‘Our individual appraisal of the wisdom or 
unwisdom of a particular course consciously se- 
lected by the Congress is to be put aside in the 
process of interpreting a statute. Once the meaning 
of an enactment is discerned and its constitutionality 
determined, the judicial process comes to an end.” 
TVA v. Hill, 487 U.S. 153, 194, 98 S. Ct. 2279, 57 
L. Ed. 2d 117 (1978). 

The people of Nebraska, acting through their 
elected representatives, have determined and dic- 
tated that recall of an elected official is a part of this 
state’s democratic process. Lawful formulation of a 
system to achieve that objective derivatively be- 
longs in the Legislature expressing the will of the 
people. As expressed by Justice Felix Frankfurter, 
“Courts ought not to enter this political thicket.’’ 
Colegrove v. Green, 328 U.S. 549, 556, 66 S. Ct. 1198, 
90 L. Ed. 1432 (1946). 

Therefore, the judgment of the District Court is re- 
versed and these proceedings are remanded to the 
District Court with directions to enter a permanent 
injunction restraining the election commissioner of 
Douglas County, Nebraska, from certifying and sub- 
mitting to the county board of Douglas County, Ne- 
braska, the petitions for recall of the appellants- 
directors Spence, Jeffries, and Race. 

REVERSED AND REMANDED WITH DIRECTIONS. 

CAPORALE, J., not participating. 


SACCHI v. BLODIG 817 
Cite as 215 Neb. 817 


JOSEPH J. SACCHI, APPELLANT, V. JOHN L. BLODIG ET 
AL., APPELLEES. 
341 N.W.2d 326 


Filed December 9, 1983. No. 82-301. 


1. Medical Malpractice: Limitations of Actions. In cases of profes- 
sional negligence the discovery rule governs accrual of a cause of 
action, i.e., a cause of action accrues when the malpractice is dis- 
covered or in the exercise of due diligence should have been dis- 
covered. 
: Neb. Rev. Stat. § 25-222 (Reissue 1979) is a codifi- 
cation of the discovery rule and the time limits for discovery of 
professional negligence. 

3. Limitations of Actions: Insanity: Words and Phrases. In Neb. 
Rev. Stat. § 25-213 (Reissue 1979) insanity means such condition of 
mental derangement which actually prevents the sufferer from un- 
derstanding and protecting his or her legal rights. 

4. Medical Malpractice: Limitations of Actions. Under the discov- 
ery rule one suffering a legal disability can, upon removal of such 
disability, commence an action for professional negligence as pro- 
vided under Nebraska law. 


Appeal from the District Court for Douglas County: 
SAMUEL P. CaNiIcuLia, Judge. Reversed and re- 
manded. 


Richard J. Dinsmore, and Breeling, Welling and 
Place, for appellant. 


Lyman L. Larsen and William M. Lamson, Jr., of 
Kennedy, Holland, DeLacy & Svoboda, for appellee 
Blodig. 


Bren L. Buckley of Cline, Williams, Wright, John- 
son & Oldfather, for appellee Hospital. 


KRIvVosHA, C.J., BOSLAUGH, WHITE, HASTINGS, 
CAPORALE, SHANAHAN, and GRANT, JJ. 


SHANAHAN, J. 

Joseph J. Sacchi appeals from a summary judg- 
ment granted to the defendant physician, John L. 
Blodig, and the defendant hospital, Creighton Me- 
morial St. Joseph’s Hospital, Inc. (Hospital). Sum- 
mary judgment was granted upon the allegations 
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contained in the pleadings. We reverse and remand 
for further proceedings. 

Upon a motion for summary judgment a court ex- 
amines the evidence to discover if any real issue of 
fact exists, takes that view of the evidence most 
favorable to the party against whom the motion is 
directed, and gives to that party the benefit of all fa- 
vorable inferences which may reasonably be drawn 
from the evidence. Bank of Valley v. Shunk, 208 
Neb. 200, 302 N.W.2d 711 (1981). 

On September 6, 1967, Sacchi engaged the profes- 
sional services of Blodig, a doctor of psychiatric 
medicine, for treatment of severe depression. Sacchi 
was admitted to the Hospital on October 31, and on 
November 4 Blodig diagnosed Sacchi’s condition as 
“acute psychotic paranoid reaction.’’ Blodig’s 
treatment of Sacchi included 11 episodes of ‘‘elec- 
troshock therapy’’ from November 4 to November 
24. On January 9, 1968, Sacchi was dismissed from 
the Hospital but remained under the care of Blodig 
until September 13, 1968, when Blodig readmitted 
Sacchi to the Hospital. Blodig’s diagnosis on this re- 
admission was ‘‘schizophrenic reaction, paranoid 
type.’’ Blodig kept Sacchi in the Hospital until No- 
vember 10, when Sacchi was discharged from 
Blodig’s care and was dismissed from the Hospital. 
There was no service rendered by Blodig or the Hos- 
pital after November 10, 1968. Sacchi’s ‘‘mental 
illness resulting in mental incompetency’’ was re- 
moved September 30, 1979. Sacchi filed his petition 
on September 17, 1980, which alleged that Blodig and 
the Hospital collaborated in a negligent diagnosis 
that Sacchi’s condition was a psychosis, whereas 
Sacchi’s true condition was mental incompetence at- 
tributable to a physical problem and not a mental 
disorder as diagnosed. Blodig and the Hospital filed 
separate motions for summary judgment, and each 
claimed that Sacchi’s cause of action was barred by 
the statute of limitations under Neb. Rev. Stat. 
§ 25-222 (Reissue 1979). The trial court sustained 
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the motions for summary judgment, and Sacchi ap- 
peals from that ruling. Sacchi claims that, as a re- 
sult of Neb. Rev. Stat. § 25-213 (Reissue 1979), his in- 
sanity tolled the statute of limitations and that 
§ 25-222 permitted him to file his petition within 1 
year from the removal of his disability. Blodig and 
the Hospital counter that Sacchi’s cause of action is 
barred by § 25-222 because the petition was not filed 
within 10 years from the date of the last service ren- 
dered on November 10, 1968. 

The issues involve interpretations of two statutes, 
namely, (1) whether the legal disability of insanity 
(§ 25-213) tolls the statute of limitations prescribed 
by § 25-222 and (2) whether § 25-222 is a statute of un- 
conditional repose so that any cause of action based 
on professional negligence is absolutely barred at 
the expiration of 10 years from the rendition of or 
failure to render the service which is the basis of the 
action. 

Nebraska adopted the ‘‘discovery rule’’ by Spath 
v. Morrow, 174 Neb. 38, 43, 115 N.W.2d 581, 585 
(1962): ‘‘{T]he cause of action... did not accrue 
until the plaintiff discovered, or in the exercise of 
reasonable diligence should have discovered [the 
malpractice] ...’’ and no time limit was specified 
for such discovery. Seven years later the ‘‘dis- 
covery rule’’ was reiterated in Acker v. Sorensen, 
183 Neb. 866, 872, 165 N.W.2d 74, 77 (1969): ‘‘This 
court is already committed to the discovery rule’’ 
(citing Spath v. Morrow, supra), but there still was 
no specified time during which discovery must be 
made. 

With that background, § 25-222 was enacted in 
1972, namely: ‘‘Professional negligence; limitation 
of action. Any action to recover damages based on 
alleged professional negligence or upon alleged 
breach of warranty in rendering or failure to render 
professional services shall be commenced within 
two years next after the alleged act or omission in 
rendering or failure to render professional services 
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providing the basis for such action; Provided, if the 
cause of action is not discovered and could not be’ 
reasonably discovered within such two-year period, 
then the action may be commenced within one year 
from the date of such discovery or from the date of 
discovery of facts which would reasonably lead to 
such discovery, whichever is earlier; and provided 
further, that in no event may any action be com- 
menced to recover damages for professional negli- 
gence or breach of warranty in rendering or failure to 
render professional services more than ten years af- 
ter the date of rendering or failure to render such 
professional service which provides the basis for the 
cause of action.”’ 

A decade after enactment of § 25-222, this court re- 
affirmed the discovery rule in Colton v. Dewey, 212 
Neb. 126, 130, 321 N.W.2d 913, 916 (1982), when, after 
referring to Spath v. Morrow, supra, we stated: 
‘‘CAJ]n action for malpractice did not accrue until a 
patient discovered, or in the exercise of reasonable 
diligence should have discovered, the malpractice. 
Thereafter, the Legislature limited that period of 
discovery to 10 years.’’ 

An examination of the statute discloses that 
§ 25-222 consists of one sentence with three distinct. 
but interrelated parts in reference to knowledge af- 
fecting a cause of action under our discovery rule. 
First, there is that knowledge at the time of the oc- 
currence. Such knowledge imposes the basic time 
limit of 2 years for commencement of the action. 
Second, there is the situation involving unknown 
malpractice which is later discovered or dis- 
coverable, that is, which becomes known or is know- 
able at some point in the future following the mal- 
practice. In that situation the ‘‘discovery rule’’ ap- 
plies and the 1-year period for filing the action is 
triggered (Spath and Acker). Third, there is the 
period during which a claimant shall have acquired 
knowledge within 10 years after the malpractice and 
shall have acted or the claimant will suffer the con- 
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sequence that the cause of action is barred (Colton). 
In this manner § 25-222 is a codification of the ju- 
dicially developed ‘‘discovery rule,’’ with a legis- 
lated limit of a previously unspecified time for dis- 
covering a cause of action. 

Throughout this judicial and legislative develop- 
ment of the discovery rule, § 25-213 has existed in the 
following form: ‘‘Actions by infants, persons insane 
or imprisoned; by or against nonresidents; excep- 
tion comprehensive curative act. Except as pro- 
vided in sections 76-288 to 76-298, if a person entitled 
to bring any action mentioned in this chapter, Chap- 
ter 23, article 24, and sections 81-8,209 to 81-8,239, ex- 
cept for a penalty or forfeiture, or for the recovery 
of the title or possession of lands, tenements or 
hereditaments, or for the foreclosure of mortgages 
thereon, be, at the time the cause of action accrued, 
within the age of twenty years, insane or im- 
prisoned, every such person shall be entitled to 
bring such action within the respective times limited 
by this chapter after such disability shall be re- 
moved....”’ 

Before examining the effect of a legal disability 
upon the time limits found in § 25-222, we must first 
reach the meaning of insane used in § 25-213. In 54 
C.J.8. Limitations of Actions § 242 at 269 (1948), 
there is the statement: ‘‘The term ‘insane’... has 
been given a generic, rather than a technical, mean- 
ing, and has been held to mean such a condition of 
mental derangement as actually to bar the sufferer 
from comprehending rights which he is otherwise 
bound to know... .’’ See, also, Gottesman v. Si- 
mon, 169 Cal. App. 2d 494, 337 P.2d 906 (1959); 
Hornig v. Hornig, 6 Mass. App. 109, 374 N.E.2d 289 
(1978); Mtr. of Hurd v. County of Allegany, 39 
A.D.2d 499, 336 N.Y.S.2d 952 (1972). For the purpose 
of § 25-213 the word insane means such condition of 
mental derangement which actually prevents the 
sufferer from understanding his or her legal rights 
or instituting legal action. See Kyle v. Green Acres 
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at Verona, Inc., 44 N.J. 100, 207 A.2d 513 (1965). In- 
sanity within § 25-213 results in an incapacity which 
disqualifies one from acting for the protection of 
one’s rights. See, Wescott v. Upham, 127 Wis. 590, 
107 N.W. 2 (1906); Western Coal & Min. Co. v. Hil- 
vert, 68 Ariz. 171, 160 P.2d 331 (1945); Terre Haute, 
etc., Traction Co. v. Reeves, 58 Ind. App. 326, 108 
N.E. 275 (1915). 

Discovery, as used in our ‘‘discovery rule,’’ means 
that an individual acquires knowledge of a fact 
which existed but which was previously unknown to 
the discoverer. See, Myers v. Stratmann, 245 Iowa 
1060, 65 N.W.2d 356 (1954); Im re Mangan’s Will, 83 
N.Y.S.2d 393 (Broome Co. Sur. Ct. 1948). 

According to the allegations in the pleadings, 
Blodig diagnosed Sacchi’s condition as an acute psy- 
chotic paranoid reaction and schizophrenic reaction, 
paranoid type, and treated Sacchi from October 1967 
to November 1968. Some of the treatment included 
11 ‘‘electroshock’’ episodes and 130 days of confine- 
ment in the Hospital. Sacchi’s condition persisted 
until November 1979. From such alleged circum- 
stances it is a reasonable inference that Sacchi’s 
condition may have come within the insanity provi- 
sions of § 25-213. It would be a legal paradox to 
state that the insane are required to learn and com- 
prehend facts which would put persons of ordinary 
intelligence and prudence on inquiry for discovery of 
malpractice. Clearly, the purpose of § 25-213 is to 
lift the burden of severe time restrictions or limita- 
tions from those under legal disability, that is, from 
those who do not have the ability and capacity to 
protect their rights existing under our laws. There- 
fore, in keeping with our discovery rule to prevent 
manifest injustice, a person under a legal disability 
described in § 25-213 is exempted from the provi- 
sions of § 25-222 until the legal disability is removed. 
In the case at hand, if Sacchi is such a person within 
§ 25-213, then the action was commenced within 1 
year after removal of his legal disability. Such de- 


yy 
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termination of fact must be made, and for this rea- 
son further proceedings are required in the District 
Court. 

Assuming that the contention of Blodig and the 
Hospital were correct and that the time limit in 
§ 25-222 is a statute of repose rather than a codifica- 
tion of the discovery rule, the fact remains that a 
cause of action for professional negligence exists at 
common law. We note that § 25-213 has been 
amended twice in recent years—once in 1972, which 
is the same year § 25-222 was enacted, and again in 
1974. None of those amendments excluded profes- 
sional negligence from the operation and effect of 
§ 25-213, although such statute regarding persons un- 
der legal disability does exclude certain situations 
from the effect of § 25-213. By omitting professional 
negligence from those excluded situations men- 
tioned in § 25-218, the Legislature has dictated that 
the time limits for commencing an action based on 
malpractice shall not apply to persons under legal 
disability. Persons suffering mental derangement 
cannot be expected to evaluate and communicate in- 
formation so that their rights can be protected and 
enforced. Nebraska has a long-standing policy of 
protection extended to those under legal disability 
who are, therefore, unable to help themselves. Were 
the limitation urged by Blodig and the Hospital ac- 
cepted, such drastic and draconian definitude for 
commencement of an action would effectively elimi- 
nate a cause of action of one unable to protect him- 
self or herself. See, Braden v. Yoder, 592 S.W.2d 896 
(Tenn. App. 1979); Parlato v. Howe, 470 F. Supp. 996 
(H.D. Tenn. 1979); Chaffin v. Nicosia, 261 Ind. 698, 
310 N.E.2d 867 (1974). Any repose effectuated by 
expiration of 10 years from rendition of or failure to 
render service, as stated in § 25-222, is neither abso- 
lute nor unconditional, for a person suffering a legal 
disability, as described in § 25-213, upon removal of 
the legal disability can commence an action for pro- 
fessional negligence as provided under Nebraska law. 
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It was error to enter a summary judgment that 
Sacchi’s cause of action was barred by the statute of 
limitations. For this reason the judgment of the 
District Court is reversed and the cause is remanded 
for further proceedings in accordance with this opin- 
ion. 

REVERSED AND REMANDED. 

Krivosua, C.J., concurring. 

I concur in the result reached by the majority in 
this opinion. I write separately, however, because I 
believe that, for the reasons noted by the majority, 
any effort by the Legislature to bar a cause of action 
before it has been discovered, or in the exercise of 
reasonable diligence could be discovered, would be 
to deny a class of persons both equal protection of 
the law and due process in violation of both their 
state and federal constitutional rights. In Brinkerhoff- 
Faris Co. v. Hill, 281 U.S. 673, 682, 50 S. Ct. 451, 74 
L. Ed. 1107 (1930), the U.S. Supreme Court said: 
‘Whether acting through its judiciary or through its 
legislature, a State may not deprive a person of all 
existing remedies for the enforcement of a right, 
which the State has no power to destroy, unless 
there is, or was, afforded to him some real oppor- 
tunity to protect it.’’ (Emphasis supplied.) See, 
also, Moore v. Jackson Park Hosp., 95 Ill. 2d 223, 447 
N.E.2d 408 (1983). What greater action can be taken 
by a Legislature to deny an individual a real oppor- 
tunity to protect a right than to bar the institution of 
such an action even before the injured party knows 
or, with the exercise of reasonable diligence, could 
know that such a right exists. 

Whenever the Legislature has adopted a new stat- 
ute of limitations, courts have required that the in- 
jured person be afforded a reasonable period of time 
in which to seek redress. See, Educational Service 
Unit No. 3v. Mammel, O., 8., H. & S., Inc., 192 Neb. 
431, 222 N.W.2d 125 (1974); Horbach v. Miller, 4 Neb. 
31 (1875); Central Missouri Tel. Co. v. Conwell, 170 
F.2d 641 (8th Cir. 1948). Logic therefore would seem 
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to tell us that if one knowing of the existence of a 
cause of action must be given a reasonable period of 
time to file suit, one cannot have that right legis- 
latively extinguished before the individual either 
knows of the right or, with the exercise of reason- 
able diligence, could know of such right. 

BosLauGu, J., dissenting. 

The majority opinion concludes that Neb. Rev. 
Stat. § 25-222 (Reissue 1979) codifies the discovery 
rule and therefore permits the legal disabilities of 
insanity and infancy when applicable to toll the run- 
ning of § 25-222 such that an action may be brought 
even after 10 years has passed from the date of the 
alleged negligent act or omission. See Neb. Rev. 
Stat. § 25-213 (Reissue 1979). This is an incorrect in- 
terpretation of § 25-222, which is a statute of ultimate 
repose requiring all actions based upon a claim of 
professional negligence to be brought within 10 
years. 

Section 25-222 provides: ‘‘Any action to recover 
damages based on alleged professional negligence 
or upon alleged breach of warranty in rendering or 
failure to render professional services shall be com- 
menced within two years next after the alleged act 
or omission in rendering or failure to render profes- 
sional services providing the basis for such action; 
Provided, if the cause of action is not discovered and 
could not be reasonably discovered within such two- 
year period, then the action may be commenced 
within one year from the date of such discovery or 
from the date of discovery of facts which would rea- 
sonably lead to such discovery, whichever is earlier; 
and provided further, that in no event may any ac- 
tion be commenced to recover damages for profes- 
sional negligence or breach of warranty in rendering 
or failure to render professional services more than 
ten years after the date of rendering or failure to 
render such professional service which provides the 
basis for the cause of action.’’ (Emphasis sup- 
plied. ) 
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The legislative history of 1972 Neb. Laws, L.B. 
1132, codified as § 25-222, reveals that the Legisla- 
ture clearly intended to create an absolute limit of 10 
years within which an action for professional negli- 
gence must be brought. All such actions will be 
barred if brought after that time, despite the pres- 
ence of any applicable infancy or insanity. 

The committee statement, Committee on Judici- 
ary, L.B. 1132, 82d Leg., 2d Sess. (Jan. 31, 1972), 
states: ‘‘This bill would place an overall limitation 
of 6 years {later amended to 10 years] in which an 
action is to be brought or it would be barred... . 
[N]o action could be brought in any case after 6 
years had passed.’’ (Emphasis supplied.) In the 
floor debate on February 25, 1972, Senator Carstens, 
who introduced the bill, explained the purpose of 
L.B. 1132 as follows at 4573-74: ‘‘At the present 
time, there is no upper amendment [sic] or outside 
limit of time in which action may be brought. It can 
be brought ten years or fifteen years after the al- 
ledged [sic] act of negligence has occurred. And this 


bill would limit . . . It places an overall limitation 
. . on the statute of limitation.’’ (Emphasis sup- 
plied. ) 


Throughout the legislative history, the legislative 
concern with prevention of stale claims, particularly 
those involving medical malpractice, is apparent. In 
the introducer’s statement of purpose the following 
appears: ‘‘Physicians and surgeons need some type 
protection to prevent actions being brought long 
after the incident of alleged malpractice took place, 
when the incident is so remote that it is difficult for 
the physician or surgeon to protect himself, and de- 
fend himself, from the charges because the evidence 
has been lost, the witnesses who would know are 
gone, no defense is available because the defenses 
which existed have been erased by the passage of 
time.”’ 

From this history it can be concluded that the Leg- 
islature intended that § 25-222 bar all suits if not 
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brought within the 10-year time limit. The statute 
therefore limits to 10 years the time during which 
the infancy and insanity provisions of the earlier en- 
acted § 25-213 would permit an action to be brought. 
See Colton v. Dewey, 212 Neb. 126, 321 N.W.2d 913 
(1982). 

In O’Connor v. Abraham Altus, 67 N.J. 106, 335 
A.2d 545 (1975), the court reached the same conclu- 
sion in determining the application of the tolling 
statute for infancy and insanity to a statute which 
required that certain actions against architects be 
brought within 10 years. ‘‘From this it follows that 
in our view the legislature did not intend the ten- 
year period after construction to be ‘expanded’ by 
reason of one’s infancy. This is not to say that the 
tolling statute is to be disregarded entirely. Rather, 
it seems reasonable — and serves the salutary pur- 
pose of harmonizing the statutes under examination 
— to conclude that the tolling statute will safeguard 
a remedy for a cause of action of the type affected 
by N.J.S.A. 2A:14-1.1 accruing during infancy, but 
only to the extent that the period within which suit 
must be brought against one included in the favored 
class does not extend beyond ten years after comple- 
tion of construction.’’ Jd. at 123, 335 A.2d at 554. 
See, also, DeLay v. Marathon LeTourneau Sales, 48 
Or. App. 811, 618 P.2d 11 (1980), aff’d 291 Or. 310, 630 
P.2d 836 (1981); Hill v. Forrest & Cotton, Inc., 555 
S.W.2d 145 (Tex. Civ. App. 1977). 

Application of the rules of statutory construction 
and interpretation warrant a conclusion that the en- 
actment of § 25-222 did not incorporate the provisions 
of § 25-213 as an exception to the 10-year limit ex- 
pressed in § 25-222. Rather, the Legislature in- 
tended to modify the provisions of § 25-213 as applied 
to professional malpractice cases. When a legisla- 
tive act is complete in itself but is repugnant to or in 
conflict with a prior statute not referred to in the 
act, the earlier statute is repealed or modified by 
implication by the later act, to the extent of the 
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repugnancy or conflict. Ferry v. Ferry, 201 Neb. 
595, 271 N.W.2d 450 (1978); Connor v. City of Omaha, 
185 Neb. 146, 174 N.W.2d 205 (1970). 

It is a well-settled rule of construction that special 
provisions in a law relating to a particular subject 
matter will prevail over general provisions, so far as 
there is a conflict. State v. Cornell, 53 Neb. 556, 74 
N.W. 59 (1898). An act complete and independent in 
itself may incidentally amend, modify, or have im- 
pact upon the provisions of existing statutes without 
controverting the constitutional requirement that an 
amendatory act contain the section amended. State 
ex rel. Douglas v. Gradwohl, 194 Neb. 745, 235 
N.W.2d 854 (1975). 

Other courts have interpreted statutes similar to 
§ 25-222 as providing absolute ‘‘outer limits’’ within 
which certain types of actions must be brought. 
Courts have also upheld these acts against claims 
that they violate a plaintiff's due process rights. 

In Mathis v. Hli Lilly and Co., 719 F.2d 134 (6th 
Cir. 1983), the court reviewed various decisions 
dealing with statutes which imposed an absolute 
time limit for bringing certain types of actions. 
That case involved a Tennessee statute of limi- 
tations that barred products liability actions against 
manufacturers and sellers more than 10 years 
after the product was purchased, which was held 
valid against claims that the statute violated due 
process. The court held the statute valid even 
though it effectively extinguished some claims be- 
fore they could arise. 

The court of appeals in the Mathis case cited with 
approval several cases in which it was held that lan- 
guage similar to that used in § 25-222 creates an ab- 
solute time limit after the expiration of which all 
claims are barred. ‘In Hawkins, plaintiff was in- 
jured in 1979 by an allegedly defective machine 
bought in 1966, and he filed suit within one year of 
the accident, which involved very serious perma- 
nently disabling injuries. Judge Wilson held that 
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the ten-year bar to the Tennessee statute precluded 
the suit. He described this statute as follows: ‘TCA 
§ 23-3703 is clearly not a conventional statute of limi- 
tation based upon the occurrence of an event giving 
rise to a cause of action. Instead it establishes an 
absolute limit of ten years from the date a product 
was sold for use or consumption after which all 
product liability actions are barred.’ Hawkins v. 
D & J Press Co., 527 F. Supp. at 388. He noted 
the legislative preface and held the law as ‘clearly 
an attempt by the Legislature to create a reasonable 
time frame to enable manufacturers and distribu- 
tors as well as their insurance carriers to calculate 
injury claims arising from the production of goods 
without compromising the rights of users or con- 
sumers of such goods to bring actions for damages 
within a reasonable number of years after the sale 
of the product. Although the proposed Uniform 
Product Liability Act (63 A.L.R.3d Product Liability 
§ 221, 1980 Supplement) provides for a ten year limit 
without an absolute cutoff date, the Court cannot say 
that the Tennessee act which does provide an abso- 
lute limit would be impermissibly arbitrary. The 
Court also notes the existence of other absolute time 
limitations existing under Tennessee law which have 
been approved by the Tennessee Supreme Court 

.."' Mathis, supra at 140, quoting Hawkins v. 
D & J Press Co., Inc., 527 F. Supp. 386 (E.D. Tenn. 
1981). 

The court in Mathis, supra at 140-41, went on to say: 
“In a comparable kind of situation, statutes of limi- 
tation barring suits against professionals such as ar- 
chitects and engineers after lapse of a specific pe- 
riod following the design, plan, supervision or con- 
struction have been upheld in federal courts despite 
the fact that the injury arising from a claimed de- 
fect may have occurred after the limitation period. 
The effect of holding such a state limitation bar 
valid is to preclude an injured party from suing a 
party claimed to be responsible, although his knowl- 
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edge of the defect, or his injury as a consequence of 
the effect, did not come about, or could not have 
come about, until after the statutory period pre- 
scribed. See Wiggins v. Proctor & Schwartz, 330 F. 
Supp. 350 (E1.D. Va. 1971), aff'd, No. 71-1952 (4th Cir., 
3/8/72, per curiam); Smith v. Allen-Bradley Co., 371 
FE. Supp. 698 (W.D. Va. 1974); Agus v. Future Chatta- 
nooga Dev. Corp., 358 F. Supp. 246 (E.D. Tenn. 
1973).’’ 

The court of appeals in Mathis, supra at 142-43, also 
cited with approval Harrison v. Schrader, 569 S.W.2d 
822 (Tenn. 1978). 

“In Harrison v. Schrader, supra, the Tennessee 
Supreme Court had upheld the constitutionality of 
the Medical Malpractice Act and the three-year 
limitation, set out in Tenn.Code Ann. § 28-3415(a), 
which reads, in pertinent part: ‘in no event shall 
any such action be brought more than three (3) 
years after the date on which the negligent act or 
omission occurred except where there is fraudulent 
concealment ....’ The Tennessee Supreme Court 
in a decision by its Chief Justice, now deceased, in 
Harrison, 569 S.W.2d at 824, observed: ‘It should be 
noted at the outset that this is not a conventional 
statute of limitations. Rather it is an outer limit or 
ceiling superimposed upon the existing [negligence] 
statute .... Suits must be brought within one year 
from and after the date of the injury or damage, or 
the date such injury or damage was discovered, 
subject to the three-year ceiling fixed by Sec. 
23-2415(a). See Watts v. Putnam County, 525 8.W.2d 
488 (Tenn. 1975).’ 

“The Supreme Court concluded that the three-year 
‘outer limit or ceiling’ was not demonstrably unrea- 
sonable and irrational even though it applied only to 
those suffering injuries from ‘health care providers.’ 
569 S.W.2d at 825. There was a recognized ‘medical 
malpractice insurance crisis,’ and ‘premiums had 
risen astronomically.’ 569 S.W.2d at 826. The court 
observed, quoting from Barnes v. Kyle, 202 Tenn. 
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529, 5385 (1957), that ‘[t]he constitutional guaranty 
providing for open courts and insuring a remedy for 
injuries does not guaranty a remedy for every spe- 
cies of injury, but applies only to such injuries as 
constitute violations of established law of which the 
courts can properly take cognizance.’ ° 

‘In addition, the Tennessee Supreme Court in 
Harrison v. Schrader, 569 S.W.2d at 827, quoted with 
approval United States District Judge Frank Wil- 
son’s decision in Hargraves v. Brackett Stripping 
Machine, 317 F. Supp. at 682, that ‘[t]he legislative 
body, in enacting such legislation, may weigh the 
conflicting interests between one person’s right to 
enforce an otherwise valid claim and another per- 
son’s right to be confronted with any claim against 
him [within a reasonable time].’ ”’ 

Section 25-222 was enacted as a statute of ultimate 
repose. In so doing, the Legislature sought to bal- 
ance the rights of the injured party with the right of 
a defendant to protect himself from stale claims and 
to enable him to present an effective defense. While 
it may be considered unfortunate that in some cases 
the 10-year period will have run before suit can be 
brought, the legislative history reveals that the Leg- 
islature was aware that such events may occur. 
However, the Legislature intended to impose an ab- 
solute time bar in professional negligence cases 
rather than leave the time period somewhat open- 
ended. The majority opinion fails to give effect to 
the clear intentions of the Legislature with regard to 
§ 25-222. 

Hastincs, J., joins in this dissent. 
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DoroTHY MACK, APPELLANT, V. PAULINE D. LUEBBEN 
ET AL., APPELLEES. 
341 N.W.2d 335 


Filed December 9, 1983. No. 82-547. 


1. Quiet Title. One seeking to have title quieted in himself is required 
to recover on the strength of his own title and not on the weakness 
of his adversary’s title. 

2. Adverse Possession. After the running of the statute an adverse 
possessor has an indefeasible title which can only be divested by 
his conveyance of the land to another, or by a subsequent disseisin 
for the statutory period. 

3. Adverse Possession: Tax Sale: Redemption. A party who has 
acquired the title to land by adverse possession may redeem from 
a delinquent tax sale before the delivery of a tax deed. 

4. Tax Sale: Redemption. Where land has been redeemed from a 
delinquent tax sale, a tax deed issued after the redemption is void. 

5. Tax Sale: Limitations of Actions. The statute of limitations bar- 
ring actions for the recovery of real estate sold for the nonpayment 
of taxes has no application where the tax deed was void. 


Appeal from the District Court for Dakota County: 
FRANCIS J. KNEIFL, Judge. Affirmed. 


Michael W. Ellwanger of Kindig, Beebe, Rawlings, 
Nieland & Killinger, for appellant. 


Smith, Smith & Boyd, for appellees. 


KrivosHa, C.J., BOSLAUGH, WHITE, HASTINGS, 
CAPORALE, and SHANAHAN, JJ., and GRANT, D.J. 


BOSLAUGH, J. 

This appeal arises from an action by Dorothy 
Mack to quiet title to 15 acres of land located in Da- 
kota County, Nebraska. Mack claimed ownership 
by virtue of a treasurer’s tax deed. Defendants 
Orville and Pauline Luebben and Oscar and Char- 
lene Stone filed a cross-petition claiming ownership 
by adverse possession and requesting that title be 
quieted in them. Other defendants did not appear. 
Following trial, the court quieted title in Pauline 
Luebben subject to the conjugal rights of her hus- 
band and subject to the contractual rights of the 
Stones. Mack appeals. 
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The legal description of the property at issue is the 
east 15 acres of the southeast quarter of the north- 
west quarter of Section 24, Township 29 North, 
Range 8 East, of the 6th P.M., Dakota County, Ne- 
braska. The land is located just south of the Mis- 
souri River and is separated from the river by sev- 
eral acres of accretion ground. The 15 acres are 
otherwise surrounded by two farms owned by Oscar 
Stone. There is no road access to the 15 acres, and 
in order to reach it one must cross the land owned 
by Stone. A lane which had been used as a road was 
plowed under in the early 1950s when George Sohn, 
the defendants’ predecessor in title, acquired the 
land upon which the lane was located. 

The evidence shows that the McKernan family 
lived upon the 15 acres from the early 1920s to 1952, 
with some absences of short duration. The Mc- 
Kernans ceased living there in 1952, although they 
paid taxes on the property for several years after 
1952. In the early 1950s defendants’ predecessor in 
title, George Sohn, acquired the farm which sur- 
rounds the 15 acres on the west and the south and be- 
gan using the 15 acres for farming purposes. Sohn 
continued to farm the 15 acres until his death in 1974. 
Upon his death the fee simple title was acquired by 
Sohn’s wife, Pauline, now Pauline Luebben. In 1976 
Pauline Sohn sold the 15 acres and the surrounding 
farm, through a land contract, to her daughter and 
son-in-law, Charlene and Oscar Stone. Stone has 
farmed the tract since 1974. Stone recently acquired 
the farm which lies directly east of the tract. 

The plaintiff, Dorothy Mack, is a niece of the Mc- 
Kernans. On November 6, 1967, Mack obtained a 
treasurer’s certificate of tax sale to the 15 acres 
when the land was sold for the delinquent taxes for 
1965 and 1966. Following publication of notice, she 
obtained a treasurer’s tax deed on April 16, 1971, 
which she recorded the same day. The record also 
shows that Mack had obtained a quitclaim deed to 
the 15 acres from Ross McKernan, which she re- 
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corded on April 21, 1970. On April 26, 1971, Mack 
served notice of her ownership on the Sohns. Mack 
testified that she used the land for recreational pur- 
poses in the 1970s. 

On March 18, 1970, George Sohn paid the delin- 
quent taxes on the property for the years 1965 and 
1966, and obtained a treasurer’s redemption certifi- 
cate. This was a redemption of the property from 
the sale to Mack. Stone has continued to farm the 15 
acres until the present time. Mack filed this action 
on February 11, 1981. 

On appeal Mack argues that the defendants did 
not prove that they had acquired title through ad- 
verse possession and thus had no right to redeem 
from the tax sale to Mack. Alternatively, Mack con- 
tends that even if the defendants had a right to re- 
deem the property, their claims against the treas- 
urer’s tax deed held by Mack are barred by the stat- 
ute of limitations, Neb. Rev. Stat. § 77-1855 (Reissue 
1981). 

An action to quiet title is an action in equity and is 
considered de novo in the Supreme Court. Bartlett 
v. Kloepping, 195 Neb. 755, 240 N.W.2d 592 (1976); 
Neb. Rev. Stat. § 25-1925 (Reissue 1979). It is the 
duty of the Supreme Court to reach an independent 
conclusion without reference to the findings of the 
District Court. Pokorski v. McAdams, 204 Neb. 725, 
285 N.W.2d 824 (1979). One seeking to have title 
quieted in himself is required to recover on the 
strength of his own title and not on the weakness of 
his adversary’s title. Beren Corp. v. Spader, 198 
Neb. 677, 255 N.W.2d 247 (1977); Bode v. Flobert In- 
dustries, Inc., 197 Neb. 488, 249 N.W.2d 750 (1977), 
rev’d on other grounds 211 Neb. 757, 320 N.W.2d 463 
(1982). One claiming title through adverse posses- 
sion may maintain an action to quiet title. Tourte- 
lotte v. Pearce, 27 Neb. 57, 42 N.W. 915 (1889). 

The evidence in the present case shows that the 
Sohns and Stones acquired ownership of the 15 acres 
through adverse possession. One who claims owner- 
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ship by adverse possession must prove by a pre- 
ponderance of the evidence that he has been in ac- 
tual, continuous, exclusive, notorious, and adverse 
possession under a claim of ownership for a period 
of 10 years. Berglund v. Sisler, 210 Neb. 258, 313 
N.W.2d 679 (1981); Neb. Rev. Stat. § 25-202 (Reissue 
1979). The evidence here is that Stone and his 
predecessor in title farmed the 15 acres continuously 
for a period of almost 30 years. During this time, 
the McKernans failed to exercise their rights to the 
property. Under such circumstances the defendants 
acquired ownership to the 15 acres. See, e.g., Cun- 
ningham v. Stice, 181 Neb. 299, 147 N.W.2d 921 
(1967); Dunnick v. Stockgrowers Bank of Marmouth, 
191 Neb. 370, 215 N.W.2d 93 (1974). After the running 
of the statute an adverse possessor has an 
indefeasible title which can only be divested by his 
conveyance of the land to another, or by a subse- 
quent disseisin for the statutory period. Hendrick- 
son v. Glaser, 204 Neb. 492, 283 N.W.2d 41 (1979). 
Neb. Rev. Stat. § 77-1824 (Reissue 1981) provides: 
“The owner or occupant of any land sold for taxes or 
any person having a lien thereupon or interest 
therein, may redeem the same at any time before 
the delivery of tax deed by the county treasurer by 
paying the county treasurer for the use of such pur- 
chaser, his or her heirs or assigns, the sum men- 
tioned in his or her certificate, with interest thereon 
at the rate specified in section 45-104.01, as such rate 
may from time to time be adjusted by the Legisla- 
ture, from the date of purchase to date of redemp- 
tion, together with all other taxes subsequently paid, 
whether for any year or years previous or subse- 
quent to said sale, and interest thereon at the same 
rate from date of such payment to date of redemp- 
tion.’’ (Emphasis supplied.) It is clear from the 
evidence in this case that defendants were owners of 
the 15 acres through adverse possession and were 
entitled to redeem the property from the tax sale 
to Dorothy Mack, pursuant to the provisions of 
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§ 77-1824. See Thomas v. Flynn, 169 Neb. 458, 100 
N.W.2d 37 (1959). 

The evidence shows that Sohn redeemed the prop- 
erty before the tax deed was delivered to Mack. 
The redemption thus inured to the benefit of the de- 
fendants, as they claim through Sohn and are the 
persons having legal or equitable title to the prop- 
erty redeemed. Neb. Rev. Stat. § 77-1828 (Reissue 
1981). 

Proof of such redemption defeats any title con- 
veyed by the tax deed. Neb. Rev. Stat. § 77-1843 
(Reissue 1981). Furthermore, Neb. Rev. Stat. 
§ 77-1845 (Reissue 1981) provides that a treasurer’s 
deed issued as a result of a tax sale ‘‘shall not con- 
vey the title’ if the owner has paid his taxes and the 
sale was made through a mistake made in the treas- 
urer’s books. The effect of the statute is to declare 
the deed to Mack void, since it was issued errone- 
ously after redemption had occurred. The tax deed 
held by Mack was void and did not convey title to 
her, because the equitable owner had redeemed the 
property. 

Mack’s contention that the defendants were 
barred by Neb. Rev. Stat. § 77-1855 (Reissue 1981) 
from quieting title to the property as against her is 
without merit. The statute purports to bar actions 
for the recovery of real estate sold for the nonpay- 
ment of taxes 5 years after the execution and re- 
cording of a treasurer’s deed. Mack was not in pos- 
session and the deed was absolutely void. 

It is generally held that possession under the deed 
is essential to asserting the bar of such so-called 
“short”’ statutes of limitation. 72 Am. Jur. 2d State 
and Local Taxation § 1057 (1974). In Baldwin v. 
Merriam, 16 Neb. 199, 201, 20 N.W. 250, 251 (1884), 
this court said: ‘‘Even if the deeds had been valid 
on their face the statute would not commence to run 
in favor of the holder until he took posession... . Ifa 
party claims under a tax deed and invokes the aid of 
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the special statute of limitations he must bring him- 
self within the rule as to adverse possession.”’ 

Where the tax deed is regular on its face but void 
for a jurisdictional defect, the generally accepted 
rule is that a special or ‘‘short’’ statute of limitations 
does not apply. 72 Am. Jur. 2d State and Local Tax- 
ation § 1054 (1974). 

Where the taxes have actually been paid at the 
time of the sale, the defect is considered jurisdic- 
tional. The decided weight of authority is to the ef- 
fect that a purchaser at a tax sale which is void be- 
cause the taxes in fact have been paid does not ac- 
quire title under the void deed by possession for the 
period of a ‘‘short’’ statute of limitations. Annot., 26 
A.L.R. 622 (1923). 

In Wells v. Bloom, 96 Neb. 480, 147 N.W. 1112 
(1914), the plaintiff alleged the defendant’s tax deed 
was void because the defendant had failed to comply 
with the statutory provision regarding notice of the 
expiration of the period of redemption. Although 
the defendant had been in possession for more than 6 
years, this court held that the plaintiff could redeem 
at any time within 10 years. The opinion states at 
434, 147 N.W. at 1113-14: ‘‘We therefore hold that the 
rights of the parties in this case must be determined 
under the revenue law of 1901 (chapter 77, art. I) in 
force at the time defendant purchased the land in 
controversy at tax sale and obtained his tax sale cer- 
tificate. This being true, then, under the facts 
pleaded in plaintiff's petition as above set out, which 
are expressly admitted by the demurrer, defend- 
ant’s tax deed is void and conferred upon him noth- 
ing more than color of title. Plaintiff, therefore, had 
a right to proceed to quiet his title and to redeem at 
any time within ten years. Having proceeded within 
that period, the court erred in sustaining the de- 
murrer and dismissing the suit.”’ 

Upon similar facts in Lanigan v. Gilroy, 97 Neb. 
754, 757, 151 N.W. 297, 298 (1915), this court said: ‘‘If 
it be said that the tax deeds in question, when con- 
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sidered apart from the evidence on which they were 
executed, are valid on their face, they are neverthe- 
less void, and the grantee acquired no rights by rea- 
son of their execution. Stewart v. Ridenour, ante p. 
451; Peck v. Garfield County, 88 Neb. 635; Thomsen 
v. Dickey, 42 Neb. 314; State v. Gayhart, 34 Neb. 
192.’’ See, also, Brokaw v. Cottrell, 114 Neb. 858, 211 
N.W. 184 (1926). 

The order quieting title in the defendants was cor- 
rect. The judgment is affirmed. 

AFFIRMED. 

Waits, J., concurs in the result. 

KrivosHa, C.J., concurring in the result. 

I concur in the result reached by the majority 
herein and write separately because I believe that 
while the result reached by the majority is correct, 
they have injected a concept which is incorrect. I 
specifically refer to that portion of the majority 
opinion which provides that the deed issued to Mack 
was void because of the treasurer’s error and there- 
fore the provisions of Neb. Rev. Stat. § 77-1855 (Re- 
issue 1981) have no application. I do not believe that 
that is the case. 

Section 77-1855 has been a part of the Nebraska 
statutes since before 1903. Early decisions based on 
the forerunner of § 77-1855 made it clear that one is 
to determine the validity of the deed for the pur- 
poses of § 77-1855 based upon whether the deed is 
‘‘void on its face.’’ If the deed is not void on its face 
but merely voidable, as in the present case, then the 
statute applies. In one of the very early cases we 
said: ‘‘A tax deed must be valid on its face to en- 
title the party claiming under it to the benefit of the 
special limitation of the revenue law.’’ (Emphasis 
supplied.) (Syllabus of the court.) Bendexen v. 
Fenton, 21 Neb. 184, 31 N.W. 685 (1887). See, also, 
Housel v. Boggs, 17 Neb. 94, 22 N.W. 226 (1885). That 
has been the standard applied by this court since 
that time. See, also, Sherlock v. Gillis, 108 Neb. 72, 
187 N.W. 812 (1922), overruled on other grounds in 
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Podewitz v. Gering Nat. Bank, 171 Neb. 380, 106 
N.W.2d 497 (1960); Lanigan v. Gilroy, 97 Neb. 754, 
151 N.W. 297 (1915); Opp v. Smith, 102 Neb. 152, 166 
N.W. 265 (1918). If, indeed, the tax deed in this case 
was void because it was issued by reason of a mis- 
take made in the treasurer’s books, not appearing on 
the face of the deed, then the provisions of § 77-1855 
apply. 

The majority, however, is correct in its conclusion 
because, in addition to acquiring a deed valid on its 
face, one further requirement is imposed before the 
provisions of § 77-1855 apply. That requirement is 
that the claimant must be in actual possession of the 
land. In Baldwin v. Merriam, 16 Neb. 199, 201, 20 
N.W. 250, 251 (1884), this court held: ‘‘Even if the 
deeds had been valid on their face the statute would 
not commence to run in favor of the holder until he 
took possession. A party in actual possession of real 
estate cannot be ousted from such possession or his 
title divested by merely recording a tax deed of 
which he may not be aware and under which nothing 
is claimed. If a party claims under a tax deed and 
invokes the aid of the special statute of limitations 
he must bring himself within the rule as to adverse 
possession.’ (Emphasis supplied.) The evidence 
in this case is clear that Mack could not bring her- 
self within the rules regarding adverse possession 
because whatever possession she may have had with 
regard to the property, and the evidence is less than 
clear, it was not possession by actual, open, exclu- 
sive, and continuous possession, and therefore was 
not sufficient to invoke the provisions of § 77-1855. 
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INTERNATIONAL BROTHERHOOD OF E;LECTRICAL 
WORKERS LOCAL 1536, APPELLEE, V. LINCOLN E:LECTRIC 
SYSTEM, APPELLANT. 

341 N.W.2d 340 


Filed December 9, 1983. No. 82-663. 


1. Labor and Labor Relations: Employer and Employee. Individu- 
als who are authorized to responsibly direct other employees are 
supervisory employees and should be excluded from an employee 
bargaining unit. 

: Factors to be considered in determining whether a 
community of interest exists are mutuality of interest in wages, 
hours, and working conditions; the duties and skills of the employ- 
ees; the extent of union organization among the employees; the de- 
sires of the employees; the extent of employee interchange; and 
the policy against fragmentation of units. 


Appeal from the Nebraska Commission of Indus- 
trial Relations. Affirmed in part, and in part re- 
versed and remanded. 


Douglas L. Curry of Ginsburg, Rosenberg, Gins- 
burg, Cathcart, Curry and Gordon, for appellant. 


Thomas C. Lansworth of Bauer, Galter & Geier, 
for appellee. 


BOSLAUGH, WHITE, HASTINGS, CAPORALE, SHANAHAN, 
and GRANT, JJ. 


PER CURIAM. 

The respondent, Lincoln Electric System, has ap- 
pealed from the order of the Commission of Indus- 
trial Relations determining the composition of the 
bargaining unit represented by the petitioner. 

The commission found that the line clearance 
crew foremen, the equipment mechanic crew fore- 
men, the line construction and maintenance fore- 
men, and four classifications of employees in the 
power supply division should be included in the bar- 
gaining unit. The substation construction foreman, 
meter department crew foreman, and communica- 
tion and test technician crew foreman were ex- 
cluded from the bargaining unit. 
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The respondent contends that the crew foremen 
and the employees in the power supply division 
should not be included in the bargaining unit. Only 
the respondent has appealed from the order of the 
commission. 

The issue with respect to the crew foremen is 
whether they are supervisory personnel and should 
be excluded from an employee bargaining unit. In 
City of Grand Island v. American Federation of 
8. C. d M. Employees, 186 Neb. 711, 185 N.W.2d 860: 
(1971), we determined that individuals who are au- 
thorized to responsibly direct other employees are 
supervisory employees and should be excluded from 
an employee bargaining unit. See, also, Nebraska 
Assn. of Pub. Emp. v. Nebraska Game & Parks 
Commission, 197 Neb. 178, 247 N.W.2d 449 (1976). 

The evidence in this case shows that the line of au- 
thority in the operations division is generally from 
the operations manager through a supervisor, gen- 
eral foreman, and crew foreman to the individual 
workmen. Each crew foreman who is under a gen- 
eral foreman receives orders and supervision from 
his general foreman. However, the crew foreman is 
responsible for the direction and management of the 
employees assigned to his crew, including the train- 
ing of apprentices, and is required to perform em- 
ployee performance appraisals of the members of 
his crew. 

The fact that the foremen also perform the same 
or some of the same duties as other members of the 
crew and work alongside the other members of the 
crew is not determinative. The controlling consid- 
eration is that the crew foremen are authorized and 
required to responsibly direct the other members of 
the crew. We conclude that the finding of the com- 
mission on the issue in regard to the crew foremen 
involved in this appeal is not supported by substan- 
tial evidence and must be reversed. 

The remaining issue is whether three generation 
employees in the power supply division should be 
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included in the bargaining unit comprised of em- 
ployees in the operations division of the respondent. 
The evidence is that the power supply division is a 
separate division and that there is little relationship 
between the two divisions. The generation employ- 
ees involved are classified as boiler operator, Op- 
erator I, and Operator II. There are five employees 
in these classifications, of whom three are members 
of the petitioner. There are approximately 17 em- 
ployees in similar power supply division classifica- 
tions who are not members of the petitioner. 

We think the evidence fails to show a community 
of interest between the employees of the two divi- 
sions. Factors to be considered in determining 
whether a community of interest exists are 
mutuality of interest in wages, hours, and working 
conditions; the duties and skills of the employees; 
the extent of union organization among the employ- 
ees; the desires of the employees; the extent of em- 
ployee interchange; and the policy against fragmen- 
tation of units. City of Grand Island v. American 
Federation of 8. C. dé M. Employees, supra; Ameri- 
can Assn. of University Professors v. Board of Re- 
gents, 198 Neb. 243, 253 N.W.2d 1 (1977); Sheldon Sta- 
tion Employees Assn. v. Nebraska P.P. Dist., 202 
Neb. 391, 275 N.W.2d 816 (1979). 

The commission based its finding on this issue on 
the facts that the employees of both divisions enjoy 
the same fringe benefits, the generation employees 
do not require a significantly greater amount of edu- 
cation or training, and the generation employees in- 
volved have been members of the bargaining unit 
for 2 years. These factors do not outweigh the facts 
that the divisions operate separately, the employees 
of the two divisions perform entirely separate du- 
ties, and there has been little union organization 
among the employees of the power supply division. 
We conclude that the finding of the commission on 
this issue is not supported by substantial evidence 
and must be reversed. 
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The order of the commission is affirmed in part 
and in part reversed and the cause remanded. 
AFFIRMED IN PART, AND IN PART 
REVERSED AND REMANDED. 
Krivosua, C.J., not participating. 


SANITARY AND IMPROVEMENT Districr No, 32 oF 
SARPY COUNTY, NEBRASKA, APPELLANT, V. 
CONTINENTAL WESTERN CORPORATION ET AL., 
APPELLEES. 

343 N.W.2d 314 


Filed December 9, 1983. No. 82-666. 


1. Actions: Parties: Sanitary and Improvement Districts. An ac- 
tion to determine the rights and liabilities of parties to a sanitary 
and improvement district warrant is an action at law. 

2. Declaratory Judgments: Appeal and Error. Where a jury is 
waived in a declaratory judgment action in which there are ques- 
tions of fact, the findings of the trial court on such issues have the 
effect of a jury verdict and will not be set aside unless clearly 
wrong. 

3. Governmental Subdivisions: Sanitary and Improvement Districts. 
A sanitary and improvement district is a governmental unit such 
as is contemplated by Neb. U.C.C. § 3-105(1)(g) (Reissue 1980). 

4. Negotiable Instruments. Whether one has taken a negotiable in- 
strument in good faith is determined subjectively, that is to say, 
whether there was honesty of intent rather than the absence of cir- 
cumstances which would put an ordinarily prudent holder on in- 
quiry. 

5. Sanitary and Improvement Districts. A transaction between a 
sanitary and improvement district and an entity with which it 
shares common directors, officers, or attorneys need not be, on 
that ground alone, illegal and a nullity. 

6. Negotiable Instruments: Consideration. Failure of consideration 
is no defense to a negotiable instrument in the hands of a holder in 
due course. 

7. Negotiable Instruments: Fraud. Although fraud in the factum is 
a defense as against a holder in due course of a negotiable instru- 
ment, fraud in the inducement is not. 

8. Contracts: Negotiable Instruments: Fraud. The fraud practiced 
by misrepresenting the intention to perform a contract is fraud in 
the inducement and is not available as a defense against a holder in 
due course of a negotiable instrument. 
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9. Contracts: Negotiable Instruments: Consideration. The consid- 
eration necessary to support a contract or negotiable instrument 
must be within the contemplation of the parties. 

10. Limitations of Actions. The bar of a statute of limitations is an af- 
firmative defense and must be pled. 


Appeal from the District Court for Sarpy County: 
RONALD E. REAGAN, Judge. Affirmed in part, and in 
part reversed and remanded for further  pro- 
ceedings. 


Robert C. Doyle of Walsh, Walentine, Miles, Ful- 
lenkamp & O'Toole, for appellant. 


Thomas J. Culhane of Erickson, Sederstrom, 
Leigh, Eisenstatt, Johnson, Kinnamon, Koukol & 
Fortune, P.C., for appellee American Savings. 


Clayton Byam, and Richard Croker of Croker, 
Huck & McReynolds, for appellee Judy Co. 


James D. Sherrets of Kutak Rock & Huie, for ap- 
pellees Frankson and Robertson. 


Warren S. Zweiback of Zweiback, Kasher, Fla- 
herty & DeWitt, P.C., for appellee Alexander & 
Alexander. 


KrivosHa, C.J., BOSLAUGH, WHITE, HASTINGS, 
CAPORALE, SHANAHAN, and GRANT, JJ. 


CAPORALE, J. 

In this suit for declaratory judgment plaintiff- 
appellant, Sanitary and Improvement District No. 32 
of Sarpy County, Nebraska, seeks to have certain 
warrants it has issued declared invalid. The defend- 
ants who answered below, the appellees herein, are 
the present holders of some of those warrants. They 
counterclaim, seeking an order that the district levy 
taxes and retire their warrants. The trial court, 
which tried the action without a jury, dismissed the 
district’s petition and granted the relief sought by 
the answering warrant holders. This appeal fol- 
lowed. We affirm in part and in part reverse and 
remand for further proceedings. 
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BACKGROUND 

The district was formed in 1965. By 1974 all the 
land within the district was owned by Continental 
Western Corporation and Southroads Corporation, 
with the exception of undivided interests in a small 
tract deeded to each of the members of the board of 
trustees of the district in order to enable them to so 
serve. These two corporations were effectively un- 
der the control of Antilles Corporation, which, in 
turn, was controlled by J. R. Swenson. 

In 1973 Continental Western commenced the con- 
struction of a golf course in the Coronado Estates 
subdivision of the district. On May 1, 1974, the 
board of trustees of the district adopted a resolution 
of necessity empowering its chairman and clerk to 
enter into a contract to purchase the golf course 
from Continental Western. Pursuant thereto, a pur- 
chase agreement was entered into which called for 
the district to purchase the golf course and issue to 
Continental Western $350,000 in warrants as a down- 
payment on the purchase price. The balance of the 
$2,408,000 purchase price was to be paid to Conti- 
nental Western as the work on the partially con- 
structed golf course progressed. On May 2, 1974, the 
board of trustees approved a resolution to issue 
bonds in order to pay the balance of the purchase 
price of the golf course. The bond issue was to be 
handled by Hawkins Brothers, Inc., of Kansas City. 

Warrants numbered 1A through 47A, totaling 
$350,000, were issued to Continental Western on May 
7, 1974, for the downpayment. Subsequently, The 
Judy Company purchased warrants 19A, 20A, and 
32A through 40A from Frank Hawkins, who was 
Continental Western’s original transferee. Alex- 
ander & Alexander, Inc., purchased warrants 14A, 
15A, and 16A from Continental Western. American 
Savings Company purchased warrants 27A through 
31A from Continental Western. Roy Robertson pur- 
chased warrants 6A and 7A from Continental West- 
ern. Donald W. Frankson purchased 4A and 5A 
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from Continental Western. These parties gave 
value totaling $137,800 for the warrants, the face 
value of which was $185,000, were without notice of 
any irregularity in the issuance of the warrants, and 
answered and counterclaimed in the court below. 
They are referred to hereinafter as the ‘‘answering 
warrant holders.’’ 

On June 17, 1974, the Nebraska District Court, Sec- 
ond Judicial District, Sarpy County, entered a de- 
cree approving the bond issue and related matters 
concerning the construction and purchase by the dis- 
trict of the golf course. 

In the summer of 1974 First Westroads Bank insti- 
tuted foreclosure proceedings on some of the land in 
the district held by Continental Western. Because 
of this and other foreclosures on the holdings of Con- 
tinental Western within the district, Hawkins Broth- 
ers was unable to sell the bonds, which had already 
been printed and delivered to the State Auditor’s of- 
fice for registration. The district did not ask Conti- 
nental Western to return the warrants after it be- 
came apparent that the bond issue would fail. 

All the land in the district is now owned by two 
banks, Metro North State Bank of Kansas City and 
First National Bank of Council Bluffs, the latter hav- 
ing acquired the Coronado Estates subdivision 
through foreclosure and by purchasing another 
bank’s interest. It appears that Metro North was 
aware of the warrants at the time it foreclosed, or 
shortly thereafter, on Continental Western’s hold- 
ings in the district. 

On February 7, 1975, after Metro North had insti- 
tuted a foreclosure on Continental Western’s hold- 
ings in the district, it entered into an agreement with 
the district that the district would not incur any ad- 
ditional indebtedness without that bank’s prior ap- 
proval. At this time it appears that Metro North 
knew of the outstanding warrants. In July or August 
of 1979 First National took control of the board of 
trustees of the district. First National, through its 
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president who is now a trustee of the district, claims 
not to have had any knowledge of the $350,000 in out- 
standing warrants until July of 1979. 

In 1980 the district instituted this suit. It appears 
that some of the parties named as defendants failed 
to answer the district’s petition. They are Conti- 
nental Western, William Ramsey, and J. Sig Swen- 
son. Frank Hawkins filed an answer denying any 
interest in the warrants in question, and has made 
no appearance in this court. The trial court dis- 
missed the district’s petition as to all the parties 
named as defendants. Only the answering warrant 
holders made an appearance and filed a brief in this 
court. 

ISSUES 

The issues presented by the district’s assignments 
of error may be summarized as asking, (1) What is 
the nature of a sanitary and improvement district 
warrant? (2) What defenses to liability on such a 
warrant are available as against one who gave value 
and had no notice of any irregularity? and (3) What 
defenses are available as against a party to the 
transaction underlying the warrants? No argu- 
ments are presented by the district to this court as 
to the propriety of the trial court’s direction that the 
board of trustees levy taxes and redeem the war- 
rants. 

SCOPE OF REVIEW 

A suit for declaratory judgment is sui generis and 
may involve questions of both law and equity. Hem- 
enway v. MFA Life Ins. Co., 211 Neb. 193, 318 N.W.2d 
70 (1982). Issues of fact in declaratory judgment 
suits may be tried and determined as in other civil 
actions. Neb. Rev. Stat. § 25-21,157 (Reissue 1979). 

An action to determine the rights and liabilities of 
parties to a sanitary and improvement district war- 
rant, as with a promissory note, is an action at law, 
Klitzing v. Didier, ante p. 122, 337 N.W.2d 418 (1983), 
and, as such, the parties herein were entitled to a 
jury trial on the fact issues presented. A jury hav- 
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ing been waived, however, the findings of the trial 
court on the fact issues involved have the effect of a 
jury verdict and will not be set aside unless clearly 
wrong. Hemenway v. MFA Life Ins. Co., supra; 
Larutan Corp. v. Magnolia Homes Manuf. Co., 190 
Neb. 425, 209 N.W.2d 177 (1973). 

NATURE OF WARRANTS 

Not Investment Securities 

We first turn our attention to the nature of the 

warrants in question, which were issued in the fol- 
lowing form: 


SANITARY AND IMPROVEMENT DISTRICT NO.°2_ oF SA8P¥ COUNTY, NEBRASKA 
BA 


Te; TREASURER OF = SARPY COUNTY, NEBRASKA an aal 
(EX OFFICIO TREASURER OF THE DISTRICT) May 7 74 


°. 1D neem 


aie dk et tee CONTINENTAL WESTERN CORPORATION 3,000.00 


ANO cHagac rote Construction account oF THte ossreicr 


THIS WARRANT BHALL DRAW INTEREST AT THE RATE OF 


i EXHIBIT - 
: a3 4 
i 6-2-2) Wy 


It was not until 1976 that Neb. Rev. Stat. 
§ 31-727(5)(d) (Reissue 1978) provided: ‘(5) For 
the purposes of sections 31-727 to 31-762, unless the 
context otherwise requires: 


WARRANT 


OF PRESENTATION FOR PAYMENT 


UN PAYMENT OF: 


‘“‘(d) Warrant shall mean a short-term interest- 
bearing order payable on a specified date issued by 
the board of trustees of a sanitary and improvement 
district to be paid from funds expected to be re- 
ceived in the future, including, but not limited to, 
property tax collections, special assessment collec- 
tions, and proceeds of sale of general obligation 
bonds.’’ 1976 Neb. Laws, L.B. 3138. 

In 1978 the following language was added to Neb. 
Rev. Stat. § 31-755 (Reissue 1978): ‘‘Interest on 
capital outlay warrants shall be represented by cou- 
pons payable to bearer attached to each warrant, 
but coupons shall not be issued for interest accruing 
after the due date of such warrant. Such coupons 
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shall not be deemed to be investment securities un- 
der article 8 of the Uniform Commercial Code and 
coupons shall always be subject to all defenses 
which the district may have to payment of the war- 
rant itself. All coupons shall show on their face the 
number of the warrant to which they appertain and 
that the coupon shall not be valid for payment of any 
interest after the warrant has been called for re- 
demption or redeemed. Warrant interest coupons 
not paid when due for lack of funds shall be regis- 
tered, bear interest, and be paid the same as is pro- 
vided in section 10-209 for bond coupons.”’ 1978 Neb. 
Laws, L.B. 870. 

In 1982, § 31-727(5)(d) (Cum. Supp. 1982) was 
amended to read as follows: ‘‘(5) For the purposes 
of sections 31-727 to 31-762, 31-735.06, and 31-771 to 
31-780, unless the context otherwise requires: 


“(d) Warrant shall mean an investment security 
under article 8 of the Uniform Commercial Code in 
the form of a short-term interest-bearing order. pay- 
able on a specified date issued by the board of trust- 
ees or administrator of a sanitary and improvement 
district to be paid from funds expected to be re- 
ceived in the future, including, but not limited to, 
property tax collections, special assessment collec- 
tions, and proceeds of sale of general obligation 
bonds.” (Emphasis supplied.) 1982 Neb. Laws, 
L.B. 868. 

At the same time, § 31-755 (Reissue 1978) was 
amended by removing the language which read, 
‘Such coupons shall not be deemed to be investment 
securities under article 8 of the Uniform Commer- 
cial Code and coupons shall always be subject to all 
defenses which the district may have to payment of 
the warrant itself.’’ 1982 Neb. Laws, L.B. 868. The 
latest version of the pertinent portion of § 31-755 
(Cum. Supp. 1982) reads: ‘‘Interest on capital out- 
lay warrants shall be represented by coupons pay- 
able to bearer attached to each warrant, but cou- 
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pons shall not be issued for interest accruing after 
the due date of such warrant. All coupons shall 
show on their face the number of the warrant to 
which they appertain and that the coupon shall not 
be valid for payment of any interest after the war- 
rant has been called for redemption or redeemed. 
Warrant interest coupons not paid when due for lack 
of funds shall be registered, bear interest, and be 
paid the same as is provided in section 10-209 for 
bond coupons.’’ 1982 Neb. Laws, L.B. 868. 

The answering warrant holders argue that these 
various legislative enactments demonstrate that the 
1982 amendment of § 31-727(5)(d) merely declared 
what warrants had always been and what the war- 
rants in question were when issued, namely, invest- 
ment securities under article 8 of the Uniform Com- 
mercial Code. 

We cannot agree. In this connection we find the 
district’s argument persuasive, namely, that the 
1978 amendment to § 31-755 was to keep the coupons, 
which upon detachment from a warrant become 
payable to bearer, from being treated differently 
than the underlying warrant. When in 1982 the Leg- 
islature declared warrants to be investment securi- 
ties by amending § 31-727(5)(d), there was no longer 
any reason to treat the coupons as anything other 
than investment securities. We conclude, therefore, 
that the 1982 amendment to § 31-727(5)(d) changed 
the preexisting nature of warrants rather than 
merely declaring what they had always been. 

The question remains, however, whether, notwith- 
standing the various forms of §§ 31-727(5)(d) and 
31-755, the subject warrants are nonetheless invest- 
ment securities under the language of Neb. U.C.C. 
§ 8-102(1)(a) (Reissue 1980), which at all relevant 
times provided, as it does presently: ‘‘A ‘security’ 
is an instrument which (i) is issued in bearer or reg- 
istered form; and (ii) is of a type commonly dealt in 
upon securities exchanges or markets or commonly 
recognized in any area in which it is issued or dealt 
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in as a medium for investment; and (iii) is either 
one of a class or series or by its terms is divisible 
into a class or series of instruments; and (iv) evi- 
dences a share, participation or other interest in 
property or in an enterprise or evidences an obliga- 
tion of the issuer.’’ 

The parties hereto stipulated that the warrants in 
question met the requirements of subsections (ii), 
(iii), and (iv) above, leaving only compliance with 
subsection (i) at issue. 

It is clear, however, that the warrants were issued 
payable ‘‘to the order of Continental Western Corpo- 
ration,’ not to ‘‘bearer.’’ ‘‘A security is in ‘bearer 
form’ when it runs to bearer according to its terms 
and not to [sic] reason of any indorsement.”’ 
§ 8-102(1)(d). 

Neither are they in “registered form’’ as defined 
in § 8-102(1)(c): ‘‘A security is in ‘registered form’ 
when it specifies a person entitled to the security or 
the rights it evidences and when its transfer may be 
registered upon books maintained for that purpose 
by or on behalf of an issuer or the security so 
states.” 

In this latter regard we again agree with the dis- 
trict that the provisions of Neb. Rev. Stat. §§ 77-2201 
et seq. (Reissue 1981), which require governmental 
treasurers to register warrants such as those in 
question for payment in the order of presentment as 
money becomes available, do not fulfill the require- 
ments of § 8-102(1)(c) above. That section contem- 
plates that a security is in registered form when it 
specifies a person entitled to the security or the 
rights it evidences and when its transfer may be reg- 
istered upon books maintained for that purpose by 
or on behalf of an issuer, or the security so states. 
That is to say, it is in registered form when it is 
transferable only on the books of the issuer. See 
Victory Nat. Bk., Nowata v. Oklahoma St. Bk., 
Vinita, 520 P.2d 675 (Okla. 1973). 

We therefore conclude that the warrants in ques- 
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tion fail to meet the requirements of § 8-102(1)(a) (i) 
and are not investment securities. 
Are Negotiable Instruments 

The question now becomes whether they are ne- 
gotiable instruments within the contemplation of ar- 
ticle 3 of the Uniform Commercial Code. 

Since its enactment in 1963, Neb. U.C.C. § 3-104 
(Reissue 1980) has provided in part: ‘‘(1) Any 
writing to be a negotiable instrument within this ar- 
ticle must (a) be signed by the maker or drawer; 
and (b) contain an unconditional promise or order to 
pay a sum certain in money and no other promise, 
order, obligation or power given by the maker or 
drawer except as authorized by this article; and (c) 
be payable on demand or at a definite time; and (d) 
be payable to order or to bearer.”’ 

The warrants are in writing, are signed by the dis- 
trict as the maker, and are payable to order. See 
Neb. U.C.C. § 3-110 (Reissue 1980), which provides 
that an instrument is payable to order when by its 
terms it is payable to the order or assigns of any 
person therein specified with reasonable certainty. 
Thus, the requirements of § 3-104(1)(a) and (d) are 
clearly met. 

The requirement of § 3-104(1)(b) is likewise met. 
Neb. U.C.C. § 3-105 (Reissue 1980) has always pro- 
vided in part: ‘‘(1) A promise or order otherwise 
unconditional is not made conditional by the fact 
that the instrument... (g) is limited to payment out 
of a particular fund or the proceeds of a particular 
source, if the instrument is issued by a government 
or governmental agency or unit.’’ A sanitary and 
improvement district is such a governmental unit, 
as is contemplated by § 3-105(1)(g), under the provi- 
sions of Neb. Rev. Stat. § 31-705 (Reissue 1978), 
which has always stated that such a district shall be 
‘fa body corporate and politic.’’ See, also, Davis 
Management, Inc. v. Sanitary & Improvement Dist. 
No. 276, 204 Neb. 316, 282 N.W.2d 576 (1979); Hayes v. 
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Sanitary & Improvement Dist. No. 194, 196 Neb. 653, 
244 N.W.2d 505 (1976); Comment 6 to § 3-105. 

The requirement of § 3-104(1)(c) is met as well. 
Neb. U.C.C. § 3-108 (Reissue 1980) has, at all rele- 
vant times, provided: ‘‘Instruments payable on de- 
mand include those payable at sight or on presenta- 
tion and those in which no time for payment is 
stated.’’ See, also, Erickson v. Newell, 183 Neb. 641, 
163 N.W.2d 286 (1968), holding that a note which did 
not contain a due date was a demand note drawing 
interest until paid. 

We conclude, therefore, that the subject warrants 
are negotiable instruments. 

DEFENSES 
Holders in Due Course 

We next need to determine the status of the an- 
swering warrant holders. At all material times 
Neb. U.C.C. § 3-302 (Reissue 1980) has provided in 
part: ‘‘(1) A holder in due course is a holder who 
takes the instrument (a) for value; and (b) in good 
faith; and (c) without notice that it is overdue or has 
been dishonored or of any defense against or claim 
to it on the part of any person.”’ 

A holder has consistently been defined as one who 
is in possession of an instrument issued or endorsed 
to him or to his order, or to bearer or in blank. Neb. 
U.C.C. § 1-201(20) (Reissue 1980). Each of the an- 
swering warrant holders is in possession of warrants 
which had been endorsed to him or it by Continental 
Western or the latter’s transferee. Each is there- 
fore a holder. The question now becomes whether 
each is a holder in due course. 

Each answering warrant holder gave value. It 
was stipulated that The Judy Company, Alexander & 
Alexander, Inc., and American Savings Company, 
which at various relevant times was also known as 
American Securities Company and American Thrift 
and Loan, Inc., gave value. Frankson and Robert- 
son each testified that he gave value. 

We deal with the ‘‘good faith’? and ‘‘without no- 
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tice’’ requirements of § 3-302(1)(b) and (c) together, 
for although they are separate elements, the same 
set of facts at times may, as they do in this case, re- 
solve both issues. 

“Good faith’’ has always been defined in 
§ 1-201(19) as honesty in fact in the conduct or trans- 
action concerned. Whether one has taken a negoti- 
able instrument in good faith is determined subjec- 
tively, that is to say, whether there was honesty of 
intent rather than the absence of circumstances 
which would put an ordinarily prudent holder on in- 
quiry. Leininger v. Anderson, 255 N.W.2d 22 (Minn. 
1977); Frantz v. First Nat. Bank of Anchorage, 584 
P.2d 1125 (Alaska 1978); Favors v. Yaffe, 605 S.W.2d 
342 (Tex. Civ. App. 1980); Breslin v. New Jersey In- 
vestors, Inc., 70 N.J. 466, 361 A.2d 1 (1976). See, 
also, J. White & R. Summers, Handbook of the Law 
Under the Uniform Commercial Code § 14-6 (2d ed. 
1980). Compare, however, Saka v. Sahara-Nevada 
Corp., 92 Nev. 703, 558 P.2d 535 (1976), stating that 
bad faith may be presumed from a reckless refusal 
to inquire. 

Under the provisions of § 1-201(25) one has at all 
relevant times had ‘‘notice’’ of a fact when ‘‘(a) he 
has actual knowledge of it; or (b) he has received a 
notice or notification of it; or (c) from all the facts 
and circumstances known to him at the time in ques- 
tion he has reason to know that it exists... .’’ 

Neb. U.C.C. § 3-304 (Reissue 1980) has listed a va- 
riety of circumstances in which a purchaser is 
deemed to have notice, and others which do not of 
themselves give the purchaser notice of a claim or 
defense. 

We therefore analyze the evidence in light of 
§ 3-304. It was stipulated that the purchase of the 
warrants by The Judy Company and Alexander & 
Alexander, Inc., was ‘‘without notice’ of any ad- 
verse claim to, or defect in, said warrants. The 
former president of American Savings testified, 
without contradiction, that he had no knowledge as 
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to how Continental Western acquired the warrants 
purchased by American Savings, did not know the 
specific purpose for which they were issued, had no 
knowledge of any adverse claim or defense with re- 
spect to them, and, in fact, had been assured by the 
district’s attorney that the warrants had been prop- 
erly issued. Frankson testified that although he at 
some time served on Continental Western’s board, 
he did not know the purpose for which the warrants 
he had purchased were issued, and had no knowl- 
edge of any defect or infirmity or of any adverse 
claim or defense against them. He, too, had been 
assured by the district’s attorney that the warrants 
were ‘‘a sound investment.’’ Robertson also served 
on the board at some time. He knew the warrants 
he had purchased were for the golf course, in .con- 
nection with which he had made an inspection and 
had seen ‘‘pipe and all the other things.’’ He tes- 
tified he had no knowledge of any defects or in- 
firmity in or defenses to the warrants. He also had 
been assured by the district’s attorney that the mat- 
ter had been ‘‘handled properly and [there] was 
nothing to be afraid of.’’ 

Under these circumstances it cannot be said the 
trial court was clearly wrong in concluding that the 
answering warrant holders took the warrants for 
value and in good faith. All of the requirements of 
§ 3-302 having thus been met, the answering warrant 
holders are holders in due course. 

One of the more important consequences of being 
a holder in due course of a negotiable instrument is 
that such a holder is not subject to certain defenses 
or claims which may exist between the original par- 
ties to the instrument. The rule has been set forth in 
Neb. U.C.C. § 3-305 (Reissue 1980) as follows: ‘‘To 
the extent that a holder is a holder in due course he 
takes the instrument free from 

‘“(1) all claims to it on the part of any person; 
and 
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‘*(2) all defenses of any party to the instrument 
with whom the holder has not dealt except 

‘‘(a) infancy, to the extent that it is a defense toa 
simple contract; and 

‘‘(b) such other incapacity, or duress, or illegality 
of the transaction, as renders the obligation of the 
party a nullity; and 

‘‘(e) such misrepresentation as has induced the 
party to sign the instrument with neither knowledge 
nor reasonable opportunity to obtain knowledge of 
its character or its essential terms; and 

‘(d) discharge in insolvency proceedings; and 

‘‘(e) any other discharge of which the holder has 
notice when he takes the instrument.”’ 

The district claims its obligation is a nullity be- 
cause its warrants were issued in relationship with 
an illegal transaction. Therefore, it argues, the an- 
swering warrant holders took the warrants subject 
to that defense pursuant to the provision of 
§ 3-305(2)(b). 

In support of its position the district cites what it 
characterizes as ‘‘black letter law,’’ which holds 
that contracts between municipal corporations and 
others which involve a conflict of interest because of 
employee, officer, director, or attorney relationships 
are void as against public policy. The district fur- 
ther contends that since, at the time of the golf 
course transaction, (1) Continental Western’s attor- 
ney was also the district’s attorney, (2) several 
members of the board of trustees of the district were 
employees of Continental Western, and (3) the oth- 
ers were subject to removal at Continental West- 
ern’s desire, the transaction should be declared il- 
legal and a nullity. We do not agree. 

In 1976 the Legislature specifically provided, Neb. 
Rev. Stat. § 31-740 (Reissue 1978), that any purchase 
by a sanitary and improvement district of ‘‘public 
parks, playgrounds and recreational facilities so ap- 
proved may be completed and shall be valid notwith- 
standing any interest of any trustee of the district 
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in the transaction.’’ 1976 Neb. Laws, L.B. 318. 

The approval referred to in the quoted portion of 
§ 31-740 is that of either the county board or a mu- 
nicipality’s governing body. Such approval was re- 
quired by statute at the time of the golf course trans- 
action in the present case. 1974 Neb. Laws, L.B. 629 
(passed with an emergency clause, making the stat- 
ute effective on March 22, 1974). 

The district argues that the 1976 legislative pro- 
nouncement is evidence that the common law gov- 
erning conflicts of interest in contracts with munici- 
pal corporations, which we accept for purposes of 
this analysis but do not decide to be as characterized 
by the district, was applicable to sanitary and im- 
provement districts prior to 1976. It argues that the 
Legislature was not willing to change the applica- 
bility of that common-law rule until it required that 
an outside, independent body review the transaction. 
The answering warrant holders, on the other hand, 
argue that the 1976 legislative pronouncement was 
one which merely clarified a point of possible confu- 
sion. 

While the district’s argument on this issue is not 
without some logical basis, we are not convinced by 
it. The approval requirement was changed in 1974, 
some 2 years prior to the L.B. 313 additions. More- 
over, the unvarnished fact of the matter is that, toa 
certain extent, a sanitary and improvement district 
is designed to be a government of, by, and for de- 
velopers. The sanitary and improvement districts 
law, Neb. Rev. Stat. §§ 31-727 et seq. (Reissue 1978), 
has always contemplated that owners of land may 
form a sanitary and improvement district, name 
the board of trustees, and carry out its corporate 
purposes. A largely undeveloped sanitary and im- 
provement district which consists of but one or sev- 
eral large landowners could not function without 
some amount of self-dealing. The sewer systems, 
streets, and other necessary improvements must be 
located somewhere in the district. Land for parks, 


858 215 NEBRASKA REPORTS 


golf courses, and other recreational facilities must 
be purchased from someone owning land in the dis- 
trict. Such an owner may also be a member of the 
board of trustees or exert some influence upon it. 

We also note that, at the relevant time, §§ 31-749 to 
31-759 (Reissue 1974) required that the details of the 
purchase be published and provided for a hearing on 
any objection to the purchase, and the issuance of 
bonds to pay for the purchase was ultimately subject 
to the approval of the District Court. Although a de- 
cree of the District Court confirming the legality and 
validity of the bond issue does not determine the 
validity or invalidity of every contract made by the 
district in connection with the project which the 
bond issue was designed to finance, Hayes v. Sani- 
tary & Improvement Dist. No. 194, 196 Neb. 653, 244 
N.W.2d 505 (1976), there was nonetheless a mechan- 
ism for independent review of the transaction, which 
was utilized in this case. 

We hold that a transaction between a sanitary and 
improvement district and an entity with which it 
shares common directors, officers, or attorneys 
need not be, on that ground alone, illegal and a 
nullity. Consequently, that defense, as asserted by 
the district, does not fall within the ambit of 
§ 3-305(2)(b). It is therefore unavailing against the 
answering warrant holders who, as we have said 
previously, are holders in due course. 

As we noted earlier, the approval provisions of 
§ 31-740 were changed on March 22, 1974, by L.B. 629, 
which added the language which is bracketed in the 
following quoted portion: ‘‘Prior to the installation 
of any of the improvements provided for in this sec- 
tion, the plans for such improvements, other than 
for public parks, playgrounds and recreational fa- 
cilities, shall be approved by the public works de- 
partment of any municipality when such improve- 
ments or any part thereof are within the area of the 
zoning jurisdiction of such municipality[; Provided, 


that if such improvements are without the area of 
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the zoning jurisdiction of any municipality, plans for 
such improvements shall be approved by the county 


board of the county wherein such improvements are 
located], and plans and exact costs for public parks, 


playgrounds and recreational facilities shall be ap- 
proved by resolution of the governing body of such 
municipality [or county]. Such approval shall re- 
late to conformity with the master plan and the con- 
struction specifications and standards theretofore 
established by such municipality [or county]; Pro- 
vided, where no master plan and construction speci- 
fications and standards have been established such 
approval shall not be required.”’ 

From our review of the record it appears that nei- 
ther the district nor Continental Western was aware 
of this legislative action which took place a little 
more than a month prior to the golf course transac- 
tion. In their brief the answering warrant holders 
state that approval was not required at the time of 
the purchase. In its brief the district appears to be 
under the erroneous assumption that the approval 
changes made by the Legislature in 1974 were not 
accomplished until 1976. Neither in its pleadings 
nor in its brief does the district raise any contentions 
that since the approval required by L.B. 629 was not 
obtained, the transaction between it and Continental 
Western was an illegal one. On the other hand, the 
answering warrant holders do not contend that such 
approval was unnecessary because of the lack of a 
municipal or county master plan or construction 
specifications and standards. 

The district has not established that the approval 
of a county or municipal governmental body was 
necessary. Lack of such approval, if it was re- 
quired, may have been such a defect as to render the 
golf course transaction illegal and, thus, render the 
obligation of the district on the warrants a nullity. 
This type of defense would be good against a holder 
in due course. § 3-305(2)(b). See, also, City of 
Plattsmouth v. Murphy, 74 Neb. 749, 105 N.W. 293 
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(1905), 78 Neb. 163, 110 N.W. 749 (1907), voiding a 
public contract made in violation of a mandatory 
provision of a city charter requiring a prior esti- 
mate of cost and its submission to the city council. 

Neb. U.C.C. § 3-307 (Reissue 1980) places the bur- 
den of pleading and proving defenses to a negotiable 
instrument upon the party attempting to avoid lia- 
bility on the instrument. Bank of Valley v. Mattson, 
ante p. 596, 339 N.W.2d 923 (1983); Columbus Bank 
& Trust Co. v. High Country Stable, 202 Neb. 724, 277 
N.W.2d 81 (1979). Since the district has not carried 
its burden in proving this defense, it is likewise un- 
availing against the answering warrant holders. 

On the facts presented by this record it cannot be 
said the trial court’s finding that the transaction was 
not illegal and a nullity was clearly wrong. 

The district further argues it should not be liable 
on its warrants, since retention of the warrants by 
Continental Western after the failure of the bond is- 
sue amounted to a fraud and resulted in a conver- 
sion of the warrants by Continental Western. 

In essence, these claims are contractual defenses 
based upon a failure of consideration or, in the worst 
light, a fraudulent intent by Continental Western 
when it entered into the golf course transaction. 

It has long been the law of this jurisdiction that 
failure of consideration is no defense to a negotiable 
instrument in the hands of a holder in due course. 
Farmers State Bank v. Lydick, 112 Neb. 586, 200 
N.W. 50 (1924); Bank of Commerce & Savings v. 
Randell, 107 Neb. 332, 186 N.W. 70 (1921); Second 
Nat. Bank v. Snoqualmie Trust Co., 83 Neb. 645, 120 
N.W. 182 (1909); Blue Valley Lumber Co. v. Smith, 
48 Neb. 293, 67 N.W. 159 (1896). 

It has also long been the law of this jurisdiction 
that although fraud in the factum is a defense as 
against a holder in due course of a negotiable instru- 
ment, fraud in the inducement is not. Therefore, we 
have held the fraud practiced upon an illiterate 
which induced him to believe that the instrument 
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signed was of some other character was a good de- 
fense as against a holder in due course. Shenan- 
doah Nat. Bank v. Gravatte, 4 Neb. (Unoff.) 591, 95 
N.W. 694 (1908); Willard v. Nelson, 35 Neb. 651, 53 
N.W. 572 (1892); First National Bank of Omaha v. 
Lierman, 5 Neb. 247 (1876). On the other hand, we 
have held that the fraud practiced by misrepre- 
senting the quality of a product is not a valid defense 
as against a holder in due course. Broadway Bank 
of Kansas City v. Sager, 122 Neb. 894, 240 N.W. 561 
(1932); Farmers State Bank v. Lydick, supra. In 
Second Nat. Bank v. Snoqualmie Trust Co., supra, a 
misrepresentation concerning the ownership of per- 
sonal property was held not to be a valid defense 
against a holder in due course. We have also held 
that the fraud practiced by an imposter in inducing 
one to endorse a negotiable instrument under a mis- 
taken belief as to the imposter’s identity is not avail- 
able as a defense to a holder in due course. Hoff: 
man v. American Exchange Nat. Bank, 2 Neb. 
(Unoff.) 217, 96 N.W. 112 (1901), aff’d on rehearing 2 
Neb. (Unoff.) 222, 96 N.W. 112 (1902). See, also, 
Comment 7 to § 3-305(2)(c). 

We conclude that even if Continental Western pos- 
sessed a fraudulent intent with respect to its per- 
formance when entering into the golf course trans- 
action, it would amount to no more than fraud in the 
inducement. Therefore, the district has no defenses 
to the validity of its warrants which are in the hands 
of the answering warrant holders. 

Nonholder in Due Course 

While the language of the trial court is unclear on 
the point, it apparently found that such warrants as 
may be held by Continental Western were valid, en- 
forceable obligations of the district. With this, we 
do not agree. 

The evidence presented at trial shows that the 
warrants were issued as partial payment on the con- 
tract purchase price of a golf course. Due to Conti- 
nental Western’s tenuous financial position, the bond 
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issue to finance the.balance of the purchase price 
was unsuccessful. The district never received a golf 
course. Consequently, it received nothing for its 
$350,000 in warrants. 

Failure of consideration is a valid defense against 
liability on a warrant in the hands of a nonholder in 
due course, as it is on a note. Neb. U.C.C. § 3-306(c) 
(Reissue 1980). See, also, Organ Company v. Boyle, 
10 Neb. 409, 6 N.W. 473 (1880). 

Statements by the answering warrant holders that 
the consideration given to the district in return for 
its warrants was the opportunity to purchase a golf 
course are unpersuasive. It is clear that the district 
was not purchasing an option by its contract with 
Continental Western, but a golf course. The consid- 
eration necessary to support a contract or negotiable 
instrument must be within the contemplation of the 
parties. Schrempp v. Gallup, 210 Neb. 415, 315 
N.W.2d 248 (1982). Even if we were to accept this 
theory of consideration, that opportunity to purchase 
was destroyed by Continental Western because its 
actions prevented the district from exercising any 
right to acquire the golf course. 

While it is true that the payee of a negotiable in- 
strument may be a holder in due course, § 3-302(2), 
Continental Western has not achieved that status. It 
has given no value. Unless one has the rights of a 
holder in due course, he is subject to all the defenses 
of any party which would be available in an action 
on a simple contract, including failure of consid- 
eration. § 3-306; Neb. U.C.C. § 3-408 (Reissue 1980). 
We conclude that the trial court’s finding that such 
warrants aS may be in the hands of Continental 
Western are valid, enforceable obligations of the dis- 
trict is clearly wrong. 

While it appears there may be a question as to 
whether the district’s action against Continental 
Western may not have been commenced within the 
statutory time limitation, Continental Western did 
not plead to the district’s petition and therefore did 
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not assert any limitations bar as a defense. Such a 
defense is an affirmative one and must be pled in or- 
der to render it available as a defense. Bell v. Rice, 
50 Neb. 547, 70 N.W. 25 (1897); Scroggin v. National 
Lumber Co., 41 Neb. 195, 59 N.W. 548 (1894); 54 
C.J.S. Limitations of Actions § 354 (1948). 
OTHER PARTIES 
The findings of the trial court that the district’s pe- 

tition failed to establish any rights flowing to it from 
the other nonanswering defendants William Ramsey 
and J. Sig Swenson are not clearly wrong. Neither 
did the district establish it has any rights against the 
defendant Frank Hawkins. 

AFFIRMED IN PART, AND IN PART REVERSED 

AND REMANDED FOR FURTHER PROCEEDINGS. 


GERALD L. KENNEY, FATHER AND NEXT FRIEND OF 
DEBBIE L. KENNEY, A MINOR, APPELLEE, V. 
ROBERT J. BARNA, APPELLANT. 

341 N.W.2d 901 


Filed December 9, 1983. No. 82-737. 


1. Trespass: Words and Phrases. A trespasser is a person who en- 
ters or remains upon premises in possession of another without the 
express or implied consent of the possessor. 

2. Trespass: Minors. While the age of a child will not protect such 
child if the act is denominated a trespass, yet, as trespass is an in- 
tentional tort, an initial determination must be made whether the 
child concerned formed the intent to do the physical act which re- 
leased the harmful force. 

3. Trespass. A person can trespass on another’s property by simply 
extending his or her arm over the boundary fence. 

4. Trespass: Minors. In making a determination as to whether a 
child was capable of the necessary intent to be classed as a tres- 
passer, the standard of conduct to be used is that of a reasonable 
person of like age, intelligence, and experience under the circum- 
stances. 


Appeal from the District Court for Douglas County: 
ROBERT V. BURKHARD, Judge. Affirmed. 
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Gerald L. Friedrichsen of Fitzgerald, Brown, 
Leahy, Strom, Schorr & Barmettler, for appellant. 


Michael G. Helms of Schmid, Ford, Mooney & 
Frederick, for appellee. 


KrivosHa, C.J., BOSLAUGH, WHITE, HASTINGS, 
CAPORALE, SHANAHAN, and GRANT, JJ. 


HASTINGS, J. 

This was an action brought by the plaintiff, Gerald 
L. Kenney, father and next friend of Debbie L. 
Kenney, a minor, under Neb. Rev. Stat. § 54-601 (Re- 
issue 1978), the ‘‘dogbite’’ statute. The jury re- 
turned a verdict for the plaintiff in the amount of 
$607. The trial court sustained the plaintiff’s motion 
for a new trial on the basis of inadequacy of the ver- 
dict. 

The defendant has appealed and has assigned as 
errors that the trial court denied his motion for a di- 
rected verdict, made at the close of all evidence, on 
the ground that Debbie was a trespasser and that the 
verdict was in fact not inadequate. 

On November 24, 1978, Debbie, who was then 7 
years old, went with her mother to visit Debbie’s 
great-grandmother who lived in Omaha. Living 
next door to her was the defendant, Robert J. Barna, 
who owned a dog. Barna’s yard was enclosed all 
around with a wire fence which was 6 feet high and 
had 2- by 4-inch rectangular openings. In addition, 
he had built a kennel, or dog run, within the fenced- 
in area, utilizing the boundary fence on the side of 
his yard adjacent to the yard of Debbie’s great- 
grandmother as one of the outside lines of the 
kennel. 

Debbie testified that she was given permission to 
go out to play, and while outside she reached 
through the fence and tried to pet the dog ‘‘three or 
four times ... and it bit me.’”’ She also testified that 
she had petted this dog once or twice before that 
day, but she admitted that she had never seen Mr. 
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premises whether she could pet the dog. 

Mr. Barna testified that he never did allow the dog 
to be outside of the kennel enclosure unless he was 
in the backyard, nor did he ever allow any children 
to play with the dog unless he also was outside. 
There is nothing in the record to suggest that Debbie 
ever had permission to reach through the fence and 
pet this dog or that the defendant was aware of the 
fact that she or any children had done so in the past. 

The statute, § 54-601, provides in part that ‘‘the 
owner or owners of any dog... shall be liable for 
any and all damages that may accrue (1) to any per- 
son, other than a trespasser, by reason of having 
been bitten by any such dog ....’’ (Emphasis sup- 
plied.) The defendant argues that the plaintiff was 
a trespasser, and therefore there was no liability to 
her under the statute. In ruling adversely to the de- 
fendant’s contention, the trial judge stated: ‘‘I 
think in this case that there may have been a techni- 
cal trespass by Debbie Kenney when she put her 
hand through the fence, but I don’t think it’s that 
type of technical trespass that is contemplated by 
the statute.’’ Therefore, the key question which we 
must answer is whether the plaintiff was a tres- 
passer within the meaning of the statute. 

A trespasser is a person who enters or remains 
upon premises in possession of another without the 
express or implied consent of the possessor. Malo- 
lepszy v. Central Market, 143 Neb. 356, 9 N.W.2d 474 
(1943). 

But what of the age of the alleged trespasser? 
“While the age of the child will not protect him from 
liability if his act is denominated a trespass, yet as 
trespass is an intentional tort an initial determina- 
tion must be made whether the child concerned 
formed the intent to do the physical act which re- 
leased the harmful force.’’ Cleveland Park Club v. 
Perry, 165 A.2d 485, 488 (Mun. Ct. App. D.C. 1960). 

In an action for damages resulting from a tres- 
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pass, it is not necessary that the trespasser intended 
the injury resulting from his unauthorized invasion, 
but only that such person intended to commit the 
physical act constituting the trespass. ‘‘ ‘Accord- 
ingly, where the only intention necessary to the com- 
mission of the tort is to perform the physical act in 
question, as in trespass to property or person, it 
seems settled that even an infant of quite tender 
years may be held liable... .’’’ Brown v. Del- 
linger, 355 S.W.2d 742, 746 (Tex. Civ. App. 1962). 

In that case a money judgment had been entered 
against the two appellants, who were between the 
ages of 7 and 8 years, because of a fire causing dam- 
age to the appellee’s premises. The boys entered 
the premises without authorization and built a fire in 
a portable grill. This fire ignited a curtain which in 
turn burned down the garage, house, and contents. 
‘The Texas court said: ‘‘We hold that the record is 
conclusive that the minor appellants unquestionably 
became trespassers as a matter of law when they ig- 
nited the fire in the charcoal grill in appellee’s ga- 
rage. 


“The acts of the minor defendants in bringing 
matches onto the premises of appellee and igniting 
the fire in the charcoal burner in appellee’s garage 
were all voluntary and purposeful and were acts 
which they even at their tender years had sufficient 
capacity to do, as evidenced by the fact that they did 
do such acts.’’ ZId. at 746-47. 

Minnesota has a ‘‘dogbite’’ statute which subjects 
a dog owner to liability for damages done by a dog 
to any person who is. peaceably conducting himself 
in any place where he may lawfully be. In Matson 
v. Kivimaki, 294 Minn. 140, 200 N.W.2d 164 (1972), a 
boy, aged 214 years, leaned through the lower 
boards of the defendant’s rear fence, waved his hand 
at the defendant’s dog, and it jumped up and bit 
him. The trial court awarded general damages to 
the child. 
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The Supreme Court reversed, holding that it was 
error to permit the jury, by instruction, to consider 
one of the elements necessary to attach liability to 
the dog owner, i.e., that the plaintiff was at a place 
where he may lawfully be. The court said: ‘‘How- 
ever, we hold that it was improper to submit the 
statutory question to the jury for consideration in 
this case, since there is no evidence that would justi- 
fy a finding that Erik was lawfully in a place he was 
entitled to be at the time of the incident. 

“In making this determination as a matter of law, 
we have carefully reviewed the entire record in this 
case and find no evidence whatsoever which would 
allow an inference of an implied invitation for Erik 
to project his body through defendant’s fence onto 
defendant’s property. In constructing a substantial 
fence, defendant clearly manifested an intent to cir- 
cumscribe his property with a barricade to increase 
both his right of privacy and his right to use his own 
property without interference from others. The 
fence not only served to keep others out, but per- 
mitted defendant to give his dog a limited amount of 
freedom while still containing the dog on his own 
property.’’ Id. at 146, 200 N.W.2d at 167-68. 

The Minnesota court cited a California District 
Court of Appeal case, Fullerton v. Conan, 87 Cal. 
App. 2d 354, 197 P.2d 59 (1948), which considered a 
similar statute. That case involved a 5-year-old 
child who opened the gate in the defendant’s fence, 
walked into the backyard, and was bitten by the de- 
fendant’s dog. The court said: ‘‘The court, how- 
ever, went on to hold (87 Cal. App. 2d 358, 197 P. 2d 
62): 


‘““‘In the circumstances here presented, ‘‘The 
owner of any dog which shall bite any person’’ is 
liable only when such person is, “lawfully upon the 
private property of such owner.’’ The conclusion 
reached by the trial court that the child was a ‘‘tres- 
passer’’ simply means that the child was not law- 
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fully upon the property of the dog owner at the point 
where the biting occurred.’’’ Matson at 148, 200 
N.W.2d at 168-69. 

The plaintiff relies almost exclusively on the hold- 
ing and language of Verrilli v. Damilowski, 140 
Conn. 358, 100 A.2d 462 (1953). Connecticut has a 
statute similar to that under consideration here, 
which excludes damages to the body of a person who 
at the time was committing a trespass or other tort. 
The plaintiff in that case was crossing the premises 
of the defendant ‘‘on a right of way which had been 
used by the public for several years.’’ Id. at 359, 100 
A.2d at 463. The court discussed in some detail the 
development of the statute and its prior decisions, 
which it concluded influenced the legislative 


changes. 
The language in which the plaintiff takes comfort 
is as follows: ‘‘ ‘The trespasses and torts which the 


framers of this exception had in mind were those 
which were committed upon the person or property 
of the owner or keeper, or of his family, and other 
torts of a like character, and which the dog, with his 
characteristic loyalty, would instinctively defend 
and protect, and those torts committed upon the dog 
to which we referred in Kelley v. Killourey, supra, 
as likely to excite a dog to the use of its natural wea- 
pons of defense.’ ... 

“.. . ‘The expression ‘‘trespass or other tort”’ in 
the statute suggests more than a mere entry and the 
plain intent of the statute is to bar recovery where 
the plaintiff was committing or intending to commit 
some injurious act.’ ’’ Id. at 363-64, 100 A.2d at 464. 

However, we would point out that the case of Kelley 
v. Killourey, 81 Conn. 320, 70 A. 1031 (1908), referred 
to above, involved a court-interpreted limitation on 
the original absolute liability statute, when the vic- 
tim was teasing and tormenting the dog. The latter 
paragraph of the above quotation was taken from 
Hanson v. Carroll, 133 Conn. 505, 52 A.2d 700 (1947), 
in which the plaintiff had come onto the defendant’s 
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property to inquire about some fertilizer advertised 
for sale. Apparently, he would not be a trespasser. 

We conclude that the Verrilli case and the authori- 
ties cited by it are distinguishable from the instant 
case, both on the facts and the interpretation of leg- 
islative intent. 

Perhaps a case more nearly in point, not cited by 
anyone, is McCarthy v. Daunis, 117 Conn. 307, 167 A. 
918 (1933). However, in that case the dog was con- 
fined by a fence containing 6-inch squares. A large 
police dog so confined stuck his head through one of 
the openings, grabbed a small dog on the outside of 
the fence, pulled it against the fence so that the 
small dog’s collar became entangled in the wire, and 
it was left suspended above the ground. The plain- 
tiff, a boy passing on a bicycle, heard the small dog 
whining, and stopped to free it. As he was in the 
process of doing so, the defendant’s police dog ran 
up to the fence, thrust his jaws through the fence, 
and bit off the end of one of the plaintiff's fingers. 
The court held that the plaintiff was not a trespasser 
within the meaning of the statute. However, the 
facts of that case are also clearly distinguishable. 
Not only did the boy not reach through the fence but, 
in fact, it was the dog who actually did the tres- 
passing. 

Nor does the instant case fit within the purview of 
Rossi v. DelDuca, 344 Mass. 66, 181 N.E.2d 591 
(1962). That case laid out the doctrine of an ‘‘in- 
complete privilege.’’ An 8-year-old plaintiff was 
chased onto the defendant’s property by a stray 
German Weimaraner, whereupon she was bitten by 
the defendant’s Great Dane. In an opinion which 
supported the position of the plaintiff, the court said: 
“This evidence brings the case, we think, within the 
principle that one is privileged to enter land in the 
possession of another if it is, or reasonably appears 
to be, necessary to prevent serious harm to the actor 
or his property.’ ZId. at 70, 181 N.E.2d at 593. 

This court has not yet been called upon to deal 
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with the question of who are trespassers under the 
‘‘dogbite’’ statute. In Donner v. Plymate, 193 Neb. 
647, 228 N.W.2d 612 (1975), we held that the words 
“killing, wounding, worrying, or chasing’’ as used in 
§ 54-601 excluded the playful and mischievous acts of 
dogs. However, importantly, we did state: ‘‘The 
Legislature . . . removed the common law restriction 
of proving scienter or knowledge of the dangerous 
propensities of dogs, but only as it applied to the ac- 
tions of dogs specified in the statute,’ id. at 649, 228 
N.W.2d at 614; and ‘‘Dog owners are statutorily 
liable for any and all damage without proof of 
scienter or knowledge of dangerous propensities of 
their dog for biting . . . persons,’’ id. at 650, 228 
N.W.2d at 614. 

In Paulsen v. Courtney, 202 Neb. 791, 277 N.W.2d 
233 (1979), a 10-year-old boy was bitten by the de- 
fendant’s dog. The defense was provocation and 
that the boy was a trespasser. The jury returned a 
verdict for the defendant, and we affirmed on the 
ground that there was evidence to support the ver- 
dict as to provocation. We pointed out that § 54-601 
eliminated the common-law requirement that before 
the dog owner would be liable, he must have been 
guilty of negligence or had knowledge of the dog’s 
propensity for viciousness. 

We went on to say: ‘‘It is, however, a recognized 
rule of construction that statutes which effect a 
change in the common law or take away a common 
law right should be strictly construed....’’ Id. at 
794, 277 N.W.2d at 235. We concluded that although 
the statute creates a cause of action based upon 
strict liability on the part of a dog owner, ‘‘Never- 
theless, it would seem strange indeed if one could 
now intentionally provoke a dog under any circum- 
stances and yet hold an owner liable under the provi- 
sions of the ‘dog bite’ statute.” Id. at 795, 277 
N.W.2d at 235. We declared that the question of 
whether the victim was guilty of intentionally pro- 
voking the animal was a question of fact. 
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In the same manner, we believe that the word 
“‘trespasser’’ as used in the statute must be con- 
strued strictly. Again, ‘‘it would seem strange in- 
deed’”’ if a dog owner, knowing that he is held strictly 
accountable for the actions of his dog, keeps the dog 
confined to his own property, yet could be held liable 
to one who came on the premises without permis- 
sion. A person can trespass on another’s property 
by extending his arm over the boundary fence. 
Hannabalson v. Sessions, 116 Iowa 457, 90 N.W. 93 
(1902); Restatement (Second) of Torts § 159, Illus. 3 
to subsection (1) (1965). 

Because the act constituting the trespass itself 
must be a willful act, the question presents itself as 
to whether the plaintiff in this instance was of suffi- 
cient age and maturity so as to possess the capacity 
to form such intent. Although dealing with the ap- 
plicability of the doctrine of attractive nuisance, we 
said in Haden v. Hockenberger & Chambers Co., 193 
Neb. 713, 228 N.W.2d 883 (1975), that a person on the 
premises of another without the permission of the 
owner, who is of sufficient age, mentality, experi- 
ence, and ability to observe, is an adult trespasser. 

In Camerlinck v. Thomas, 209 Neb. 843, 312 N.W.2d 
260 (1981), we held that as to contributory negli- 
gence, if the actor is a child, the standard of conduct 
to which such child must conform to avoid being 
negligent is that of a reasonable person of like age, 
intelligence, and experience under the circum- 
stances. 

In this instance the trial court was in error in hold- 
ing as a matter of law that the plaintiff was not a 
trespasser and that the defendant was liable for the 
plaintiff’s injuries. The jury should have been in- 
structed that the defendant would not be liable if the 
plaintiff was a trespasser, and further instructed as 
to the definition of ‘‘trespasser,’’ including the ele- 
ment of intent. 

We affirm the action of the District Court in grant- 
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ing a new trial, but for reasons different from those 
declared by the trial court. 
AFFIRMED. 


IN RE ESTATE OF JERALD EF. FEUERHELM, DECEASED. 
HAYDEN THOMPSON, TRUSTEE OF THE PAULINE H. 
THOMPSON TESTAMENTARY TRUST, APPELLANT, V. 

DUANE R. FEUERHELM, PERSONAL REPRESENTATIVE OF 
THE ESTATE OF JERALD EK}. FEUERHELM, APPELLEE. 
341 N.W.2d 342 


Filed December 9, 1983. No. 82-830. 


1. Decedents’ Estates: Claims. The purpose of the nonclaim statute, 
Neb. Rev. Stat. § 30-2485 (Reissue 1979), is facilitation and expedi- 
tion of proceedings for distribution of a decedent’s estate, including 
an early appraisal of the respective rights of interested persons 
and the prompt settlement of demands against the estate. 

2. Decedents’ Estates: Notice: Claims. Notice to a representative 
of an estate regarding a possible demand or claim against an es- 
tate does not constitute presenting or filing a claim under Neb. 
Rev. Stat. § 30-2486 (Reissue 1979). 


Appeal from the District Court for Adams County: 
BERNARD SPRAGUE, Judge. Affirmed. 


Jay 8S. Horowitz and Dwight C. Seeley of Jay S. 
Horowitz, P.C., and Dale A. Norris of Whelan, Foote 
& Scherr, P.C., for appellant. 


David H. Fisher of Fitzgerald, Brown & Dunmire, 
for appellee. 


BOSLAUGH, WHITE, HASTINGS, CAPORALE, SHANAHAN, 
and GRANT, JJ. 


SHANAHAN, J. 

Hayden Thompson, trustee of the Pauline H. 
Thompson Testamentary Trust, appeals the Adams 
County District Court’s judgment affirming the 
county court’s refusal to allow the trustee’s filing 
a belated claim pursuant to Neb. Rev. Stat. 
§ 30-2485(a)(1) (Reissue 1979). We affirm. 
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The trustee and personal representative have stip- 
ulated the facts in this case. Jerald E. Feuerhelm 
died on June 5, 1980. On June 6, 1980, Hayden 
Thompson had actual notice of Feuerhelm’s death. 
The personal representative for the Feuerhelm es- 
tate was appointed on July 9. As required by 
§ 30-2485, notice to creditors was published on July 
11. On July 15 the personal representative mailed a 
copy of the published notice to Thompson in his indi- 
vidual status and in some of his sundry representa- 
tive capacities. The personal representative of the 
estate did not mail a copy of the published notice to 
Thompson in his representative capacity as trustee. 

On September 9 Thompson, individually and in his 
several representative capacities other than trustee, 
filed seven claims against the Feuerhelm estate. In 
his individual capacity Thompson filed a contingent 
claim in the amount of $211,178.48, plus interest. 
Thompson’s claim as an individual was based upon 
a promissory note of the decedent and an agreement 
between Thompson, individually, and the decedent. 
Thompson’s ‘STATEMENT OF CLAIM”’ filed on 
September 9 contained the following: ‘‘Claimant 
has assigned his interest in the above-referenced 
Promissory Note to the Pauline H. Thompson Testa- 
mentary Trust. Claimant intended this assignment 
to include his entire interest and the proceeds there- 
of. [C]laim is made individually for that part of 
such proceeds, if any, not effectively assigned to 
said Pauline H. Thompson Testamentary Trust.’’ 
The claim is undated, was filed as a contingent 
claim, and was signed by Thompson individually 
and not in any representative capacity. 

By Thompson’s claim filed in the county court of 
Adams County, the personal representative and his 
attorneys had actual notice that a claim against the 
estate had been assigned to the trust. On October 17 
the trustee filed a petition in the county court seek- 
ing permission to file a belated, unliquidated claim 
in the amount of $211,178.48, plus interest, ie., a 


874 215 NEBRASKA REPORTS 


claim based on the same promissory note and agree- 
ment mentioned in the claim by Thompson as an in- 
dividual which had been filed on September 9. 

On July 31, 1981, the county court determined that 
the trustee ‘‘has failed to establish good cause for 
the filing of his belated claim . . .”’ and dismissed the 
trustee’s petition to file the belated claim in the 
Feuerhelm estate. On November 16, 1982, the Dis- 
trict Court affirmed the judgment of the county 
court. 

The trustee assigns and argues two errors. First, 
the trustee claims that Thompson’s claim as an indi- 
vidual was (a) proper notice to the Feuerhelm es- 
tate regarding the claim of the trust or (b) a claim 
filed on behalf of the trust. Second, he claims good 
cause was shown for permitting the filing of a be- 
lated claim by the trust. 

One of the statutes involved in the proceedings is 
§ 30-2485: ‘‘Limitations on presentation of claims. 
(a) All claims against a decedent’s estate... are 
barred against the estate, the personal representa- 
tive, and the heirs and devisees of the decedent, un- 
less presented as follows: 

“‘(1) within two months after the date of the first 
publication of notice to creditors if notice is given in 
compliance with section 30-2483 .... If any creditor 
has a claim against a decedent’s estate which arose 
before the death of the decedent and which was not 
presented within the time allowed by this subdivi- 
sion, including any creditor who did not receive no- 
tice, such creditor may apply to the court within 
sixty days after the expiration date provided in this 
subdivision for additional time and the court, upon 
good cause shown, may allow further time not to ex- 
ceed thirty days.’’ 

The purpose of the nonclaim statute, § 30-2485, is 
facilitation and expedition of proceedings for distri- 
bution of a decedent’s estate, including an early ap- 
praisal of the respective rights of interested persons 
and prompt settlement of demands against the es- 
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tate. As a result of the nonclaim statute, the pro- 
bate court or the personal representative can readily 
ascertain the nature and extent of the decedent’s 
debts, determine whether any sale of property is 
necessary to satisfy a decedent’s debts, and project 
a probable time at which the decedent’s estate will 
be ready for distribution. See, 2A Neb. Rev. Stat. 
General Comment at 674 (Reissue 1979); Simpson v. 
First Nat. Bank & Trust Co. of Lake Worth, 318 So. 
2d 209 (Fla. App. 1975). 

Neb. Rev. Stat. § 30-2486(1) (Reissue 1979) states 
that ‘‘[t]he claimant may file a written statement of 
the claim ....’’ (Emphasis supplied.) Implicit in 
such language is the requirement that the creditor to 
whom the decedent is obligated is the claimant who 
can present a demand against the estate. On Sep- 
tember 9 Thompson filed his claim as an individual 
regarding possibly unassigned proceeds from the de- 
cedent’s promissory note. Any filing by Thompson 
in his individual capacity is not a presentation of a 
claim by the trust. Consequently, the trust did not 
file its ‘‘written statement of the claim’”’ as required 
by the statute. The suggested ‘‘claim’’ demon- 
strates further deficiency. Although the language of 
Thompson’s individual claim did alert the personal 
representative to the possibility of a claim by the 
trust, Thompson’s claim did not contain a demand 
by the trust upon the estate for satisfaction of any 
obligation. Mere notice to a representative of an es- 
tate regarding a possible demand or claim against 
an estate does not constitute presenting or filing a 
claim under § 30-2486. If notice were accorded the 
stature of a claim, the resultant state of flux and un- 
certainty would frustrate and avoid the purpose and 
objectives of the nonclaim statute. See Nathanson 
v. Superior Court, 12 Cal. 3d 355, 525 P.2d 687, 115 
Cal. Rptr. 783 (1974). The document filed by 
Thompson on September 9 suffered from the de- 
scribed double deficiency, nullifying presentation of 
a claim by the trust within the meaning of § 30-2486. 
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We conclude that the trust has not filed a claim 
against the Feuerhelm estate. 

In the absence of ‘‘good cause shown’’ the county 
judge has no discretion to grant permission to file a 
belated claim. See, In re Estate of Hoferer, 116 
Neb. 254, 216 N.W. 826 (1927); Lesoing v. Dirks, 157 
Neb. 183, 59 N.W.2d 164 (1953); In re Estate of 
Golden, 120 Neb. 226, 231 N.W. 833 (1930). The 
‘‘good cause’’ which must be shown “‘is analogous to 
that required by a court of equity in granting a new 
trial.’’ Gunn v. Emerald, Inc., 201 Neb. 635, 638, 271 
N.W.2d 334, 336 (1978). See, also, In re Estate of 
Golden, supra. 

Did the trustee show ‘‘good cause’’ excusing fail- 
ure to file a claim within 2 months after the date of 
the first publication as required by § 30-2485(a) (1)? 

The stipulated facts insert nothing into the vac- 
uum existing between July 11, when the notice to 
creditors was published, and the last day for pre- 
senting a claim. We are given no facts from which 
we can deduce that anyone had prepared a claim by 
the trustee. Assuming that a written statement of 
the trustee’s claim had been prepared, there is no 
explanation for the failure to present the trustee’s 
claim within the time prescribed by statute. ‘‘Good 
cause’ within § 30-2485(a)(1) envisions a claimant 
proceeding diligently toward presenting a claim 
against a decedent’s estate, but the presentation of 
the claim is prevented by fraud, accident, mistake, 
unavoidable misfortune, or excusable neglect. See, 
In re Estate of Golden, supra; Gunn v. Emerald, 
Inc., supra. Whatever may have existed in terms of 
the trustee’s preparing a claim to be presented with- 
in the allotted time is left to speculation. There 
probably was a great deal of dramatic and dynamic 
diligence in preparing and filing the petition for a 
belated claim. However, circumstances and activi- 
ties preceding the last day for presenting claims are 
crucial in determining whether ‘‘good cause’’ has 
been shown. Under the facts presented to us, there 
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is no cause shown, good or otherwise. We, as were 
the county judge and the District Court, are com- 
pelled to the conclusion that ‘‘good cause’’ has not 
been shown and that the trustee’s petition for a be- 
lated claim must be rejected. Consequently, the 
judgment of the District Court is affirmed. 
AFFIRMED. 
Krivosna, C.J., participating on briefs. 


Susan RANDALL, APPELLANT, V. SAFEWAY STORES, INC., 
APPELLEE. 
341 N.W.2d 345 


Filed December 9, 1983. No. 82-841. 


1. Workmen’s Compensation: Proof. In order to recover compensa- 
tion benefits a claimant must prove by a preponderance of the evi- 
dence that his disability was caused by an accident arising out of 
and in the course of his employment. 

2. Workmen’s Compensation: Evidence. Testimony with regard to 
causation must be definite and certain to warrant a compensation 
award. 

3. Workmen’s Compensation: Appeal and Error. The findings of the 
compensation court have the same force and effect as a jury ver- 
dict in a civil case and will not be set aside unless clearly wrong. 

4. Workmen’s Compensation: Expert Witnesses. The trier of fact is 
not required to take the opinion of experts in regard to the causal 
connection between the alleged injury and the disability as binding 
upon it. 

5. Workmen’s Compensation: Proof. A workmen’s compensation 
award cannot be based on speculation, and if an inference favor- 
able to the claimant can only be reached on the basis thereof, then 
she cannot recover. 


Appeal from the Nebraska Workmen’s Compensa- 
tion Court. Affirmed. 


Lynn R. Carey, Jr., for appellant. 


Rodney G. Gnuse of Schmid, Ford, Mooney & 
Frederick, for appellee. 


KrivosHa, C.J., BOoSLAUGH, WHITE, HASTINGS, 
CAPORALE, SHANAHAN, and GRANT, JJ. 
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BOSLAUGH, J. 

This is an appeal in a proceeding under the Work- 
men’s Compensation Act. The plaintiff, Susan Ran- 
dall, claims that she was injured on November 10, 
1980, while employed by Safeway Stores at its Mil- 
lard store. According to the plaintiff, when she was 
in the storage area in the backroom of the store, a 
metal shelf fell and struck her head, producing a 
large bump. The plaintiff testified that she fell to 
the floor on her knees and was ‘‘kind of disoriented”’ 
for a few minutes. A coworker testified that he ob- 
served the incident. The plaintiff testified that she 
reported the accident to the store manager before 
she left for the day. The manager denied the con- 
versation. 

Shortly after the accident, the plaintiff developed 
a stiff neck, which grew progressively worse. She 
did not consult a physician about her neck until 
March 1981. The plaintiff is still receiving medica- 
tion and treatment for her neck condition, and 
claims that she is unable to work. 

After the hearing before a single judge, and upon 
rehearing before the three-judge panel, the compen- 
sation court found that the plaintiff had failed to 
prove that the injury and disability about which she 
now complains was caused by the ‘‘blow on her head 
by the shelf.”’ 

In order to recover compensation benefits a claim- 
ant must prove by a preponderance of the evidence 
that his disability was caused by an accident arising 
out of and in the course of his employment. Eliker 
v. D. H. Merritt & Sons, 195 Neb. 154, 237 N.W.2d 130 
(1975); Riha v. St. Mary’s Church & School, Inc., 209 
Neb. 539, 308 N.W.2d 734 (1981); Negrete v. Western 
Electric Co., Inc., 212 Neb. 876, 326 N.W.2d 681 
(1982). Testimony with regard to causation must be 
definite and certain to warrant a compensation 
award. Husted v. Peter Kiewit & Sons Constr. Co., 
210 Neb. 109, 3138 N.W.2d 248 (1981). 

In reviewing findings of fact in workmen’s com- 
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pensation cases, the Supreme Court is not free to 
weigh the facts anew. The findings of the compen- 
sation court have the same force and effect as a jury 
verdict in a civil case and will not be set aside unless 
clearly wrong. Sandel v. Packaging Co. of America, 
211 Neb. 149, 317 N.W.2d 910 (1982); Niesen v. Logan 
County Co-op Oil Assn., ante p. 587, 340 N.W.2d 146 
(1983). A finding with regard to the causation of an 
injury is one for determination by the fact finder; it 
will not be set aside unless clearly wrong. Aguallo 
v. Western Potato, Inc., 208 Neb. 66, 302 N.W.2d 41 
(1981); Hilt Truck Lines, Inc. v. Jones, 204 Neb. 115, 
281 N.W.2d 399 (1979); Sellens v. Allen Products Co., 
Inc., 206 Neb. 506, 293 N.W.2d 415 (1980). 

Dr. John Woodbury testified that the plaintiff first 
consulted him in regard to neck pain on March 5, 
1981. At about that time she said that she had 
slipped and fallen while on the job. However, in a 
report dated November 4, 1981, Dr. Woodbury stated 
that prior to October 1981 ‘‘Ms. Randall had at no 
time commented to me that she had injured herself 
on the job.”’ 

X-ray examination disclosed degenerative disk 
disease. In response to hypothetical questions Dr. 
Woodbury testified that a blow to the head by a 
‘‘heavy’’ metal shelf could not cause degenerative 
disk disease but could cause the disability which the 
plaintiff had. 

The plaintiff was referred by Dr. Woodbury to Dr. 
Daniel L. McKinney, a neurosurgeon. Prior to Oc- 
tober 1981, the plaintiff made no mention to Dr. Mc- 
Kinney of a specific accident in November 1980. In 
answer to a hypothetical question Dr. McKinney 
stated that if an individual were struck with ‘‘a 
heavy object’’ in the head, it could cause the condi- 
tion from which the plaintiff suffered. On cross- 
examination Dr. McKinney stated that a fall down 
some steps in April 1981 could be a possible cause of 
the plaintiff's condition. 

In 1981 the plaintiff submitted ciaims for her neck 
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injury to the Health and Welfare Fund of her union 
and received disability benefits in the amount of $139 
per week for 26 weeks from this fund. In making 
these claims the plaintiff stated that the claim was 
not the result of an accident or a work-related illness 
or injury. 

On July 23, 1982, the plaintiff was examined by Dr. 
Joseph F.. Gross, an orthopedic surgeon. In the his- 
tory obtained by Dr. Gross, the plaintiff stated that 
she had been injured on November 10, 1980, when a 
metal shelf fell and hit her on the top of the head. 
Dr. Gross testified that in his opinion the plaintiff 
had a 10-percent loss of use of the body as a whole as 
a result of her injury and subsequent surgery. The 
plaintiff claims that this testimony was ‘‘clear and 
compelling’’ and established that the finding of the 
compensation court was clearly wrong. 

It is clear from the testimony of Dr. Gross that his 
reference to the plaintiff’s injury was based upon the 
history given to him, which did not include mention 
of the fall down some steps in April 1981. In any 
event, the compensation court was not bound to ac- 
cept the testimony of Dr. Gross on the issue of 
causation. The trier of fact is not required to take 
the opinion of experts in regard to the causal connec- 
tion between the alleged injury and the disability as 
binding upon it. Butler v. Midwest Supply Co., 212 
Neb. 421, 322 N.W.2d 815 (1982). 

In the present case the claimant stated that she 
was injured when metal shelves fell on her head. 
However, there was substantial evidence which 
tended to prove that such an accident had not oc- 
curred. Upon this questionable foundation the 
claimant introduced expert medical testimony. The 
value of an opinion of an expert is no stronger than 
the facts upon which it is based. Riha v. St. Mary’s 
Church & School, Inc., 209 Neb. 539, 308 N.W.2d 734 
(1981). Dr. Woodbury and Dr. McKinney each tes- 
tified that such an accident could have caused 
claimant’s symptoms. This testimony does not ful- 


MINSHALL v. PLAINS MFG. Co. 881 
Cite as 215 Neb. 881 


fill the requirements of certainty and definiteness. A 
workmen’s compensation award cannot be based on 
speculation, and if an inference favorable to the 
claimant can only be reached on the basis thereof, 
then she cannot recover. Erving v. Tri-Con Indus- 
tries, 210 Neb. 339, 314 N.W.2d 253 (1982). See, also, 
Mack v. Dale Electronics, Inc., 209 Neb. 367, 307 
N.W.2d 814 (1981). 

The findings of the compensation court are amply 
supported by the record and the judgment must be 


affirmed. 
AFFIRMED, 


JAMES E. MINSHALL, APPELLEE AND CROSS-APPELLANT, 
Vv. PLAINS MANUFACTURING COMPANY AND THE 
+ MARYLAND CASUALTY COMPANY, APPELLANTS AND 
CROSS-APPELLEES. 
341 N.W.2d 906 


Filed December 9, 1983. No. 83-146. 


1. Workmen’s Compensation: Appeal and Error. Findings of fact 
made by the Nebraska Workmen’s Compensation Court after re- 
hearing shall have the same force and effect as a jury verdict ina 
civil case and will not be set aside unless clearly wrong. 
: In determining the sufficiency of evidence neces- 
‘sary to sustain an award of the Nebraska Workmen’s Compensa- 
tion Court after rehearing, such evidence must be considered most 
favorably to the successful party, every controverted fact must be 
resolved in his or her favor, and he or she must receive the benefit 
of every inference reasonably deducible from it. 

3. Workmen’s Compensation: Words and Phrases. Disability under 
Neb. Rev. Stat. § 48-121(1) and (2) (Reissue 1978) is defined in 
terms of employability and earning capacity rather than in terms 
of eal of bodily function. 

In defining total disability, losses in bodily func- 
tion are not important in themselves but are only important insofar 
as they relate to earning capacity and the loss thereof. 

5. . A “reasonable controversy’’ between the parties, 
sufficient to protect the employer against statutory penalties for 
waiting time for failure to pay total disability benefits based on im- 
pairment of the body as a whole, must rest upon facts concerning 
employability and not solely upon a disability rating. 
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Appeal from the Nebraska Workmen’s Compensa- 
tion Court. Affirmed in part, and in part reversed 
and remanded. 


Harry R. Meister of Brenner and Meister Law Of- 
fice, for appellants. 


Robert W. Mullin of Van Steenberg, Brower, 
Chaloupka, Mullin & Holyoke, for appellee. 


Krivosus, C.J., BOSLAUGH, WHITE, HASTINGS, 
CAPORALE, SHANAHAN, and GRant, JJ. 


GRANT, J. 

This is an appeal by defendant employer and its 
insurance carrier (hereinafter collectively called 
“Plains’’) from the decision of a three-judge panel 
of the Workmen’s Compensation Court, which had 
affirmed the judgment of a single-judge court. The 
three-judge panel held that as of October 26, 1982, 
plaintiff Minshall was still totally disabled from a 
compensable accident of October 13, 1977; that Min- 
shall should recover from Plains total disability pay- 
ments of $140 per week from October 21, 1977, to Oc- 
tober 26, 1982, and so long in the future as plaintiff 
shall remain totally disabled; that Plains should pay 
certain medical expenses incurred and should con- 
tinue to provide future medical and hospital care; 
that no attorney fees or additions for waiting time 
should be assessed against Plains because there was 
a reasonable controversy between the parties; that 
Plains should pay attorney fees and deposition costs 
incurred in connection with the appeal to the three- 
judge panel; and that appellee was entitled to voca- 
tional rehabilitation services as provided in Neb. 
Rev. Stat. § 48-162.01 (Reissue 1978). 

Plains appeals from the compensation court’s or- 
der on rehearing, and assigns as error the findings 
of the compensation court that Minshall was still 
totally disabled at the time of the rehearing; that 
Minshall was temporarily totally disabled while 
working part-time after taking a _ rehabilitation 
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course; in failing to find that Minshall had a 20-per- 
cent partial disability at the most; and in awarding 
attorney fees and deposition costs to Minshall on re- 
hearing. 

Minshall cross-appeals from the denial of his 
claims for waiting time benefits, and alleges that 
there was no reasonable controversy between the 
parties and that Plains should be penalized accord- 
ing to statute. 

For reasons hereinafter set out we affirm the 
judgment of the compensation court insofar as that 
court determined that Minshall was totally disabled 
and was entitled to the benefits awarded him based 
on that disability, but we reverse the finding of the 
compensation court that there was a reasonable con- 
troversy between the parties. 

There is no dispute between the parties that Min- 
shall’s injuries arose out of and in the course of his 
employment with Plains. The accident occurred on 
October 13, 1977, when Minshall was knocked uncon- 
scious and injured while unloading the truck he was 
driving for Plains. On October 21, 1977, Plains be- 
gan paying $140 per week to Minshall as temporary 
total disability payments. These payments were 
made regularly until June 30, 1980, when Plains re- 
duced the payments to $29.23 per week. This rate 
corresponds to a 20-percent permanent partial dis- 
ability rating given to Minshall in a letter dated 
June 28, 1978, from Dr. Ropp to Maryland Casualty 
Company. This action was instituted by Minshall on 
January 14, 1982, seeking restoration and continu- 
ation of the total disability benefits. 

The record shows that Minshall was 48 years old 
at the time of the accident in 1977. He had been pri- 
marily a truckdriver for 30 years but had worked at 
different times at various other jobs, such as a Se- 
curity guard and a cook. Since the accident, Min- 
shall has never returned to the job of truckdriver. 

After the accident Minshall received rehabilitative 
services by taking a correspondence course in en- 
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gine repair. He completed this 18-month course in 
November 1980 and began working 6 hours per day 
in his brother’s shop. His hours were subsequently 
reduced due to pain in his back and neck. Minshall 
apparently worked less than 1 year in his brother’s 
shop, and then worked on his own in his own resi- 
dence garage until May of 1982. During the last 
year, he was able to work about 2 hours in the morn- 
ing and, after a break, about another hour in the af- 
ternoon. 

In October 1982 Minshall testified that he had diz- 
ziness, blurred vision, lapses of memory, pains in 
his back and neck, numbness in his right side, and 
lack of coordination in his right arm. He testified 
that after the accident there were occasions when he 
stumbled and fell to the ground. Minshall further 
testified that after he left his brother’s shop he has 
limited himself to part-time tuneup jobs, oil 
changes, and lawnmower engine repair. This work 
is done in the garage at his home. He also testified 
that he had applied for other jobs but had not been 
successful in obtaining employment and that he 
would like to work because he had been a worker all 
his life. 

Minshall’s wife corroborated the plaintiff's testi- 
mony as to his hours of work, the type of work he 
did, the pain he suffered, and his lapses of memory. 

During the 5 years after the accident, Minshall 
saw Dr. Cutright, his family physician, who referred 
him to three different specialists: Dr. Ropp, an or- 
thopedic surgeon; Dr. Beehler, a neurosurgeon; and 
Dr. Edgar, also a neurosurgeon. The record con- 
tains depositions from all the doctors except Dr. 
Beehler. 

All of the testifying doctors were in agreement 
that the plaintiff is not able and should not return to 
work as a truckdriver. They also felt that the en- 
gine repair work was too much of a physical strain 
on the plaintiff. Drs. Cutright and Edgar testified 
the plaintiff's occupation should be limited to a more 
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sedentary nature, or a job that does not require awk- 
ward working positions. Dr. Ropp was the only doc- 
tor to venture a percentage of disability, which he 
rated as a ‘‘20% whole body permanent physical im- 
pairment and loss of physical function.’’ 

In appeals from the Nebraska Workmen’s Com- 
pensation Court, this court is to apply the limited 
standards of review used in civil jury cases. As 
stated in Sortino v. Miller, 214 Neb. 592, 594-95, 335 
N.W.2d 284, 286 (1983), ‘‘ ‘Findings of fact made by 
the Nebraska Workmen’s Compensation Court after 
rehearing shall have the same force and effect as a 
jury verdict in a civil case and will not be set aside 
unless clearly wrong. ... In determining the suffi- 
ciency of evidence necessary to sustain an award of 
the Nebraska Workmen’s Compensation Court after 
rehearing, such evidence must be considered most 
favorably to the successful party, every contro- 
verted fact must be resolved in his or her favor, and 
he or she must receive the benefit of every inference 
reasonably deducible from it.’ ”’ 

Disability under Neb. Rev. Stat. § 48-121(1) and (2) 
(Reissue 1978) of the Nebraska workmen’s compen- 
sation law is defined in the cases in terms of employ- 
ability and earning capacity rather than in terms of 
loss of bodily function. As stated in Craig v. Ameri- 
can Community Stores Corp., 205 Neb. 286, 289, 287 
N.W.2d 426, 428 (1980), ‘‘ ‘ ‘‘In defining total dis- 
ability, losses in bodily function are not important in 
themselves but are only important insofar as they 
relate to earning capacity and the loss thereof.”’ 

. ” See, also, Nordahl v. Erickson, 174 Neb. 204, 
116 N.W.2d 275 (1962); Miller v. Peterson, 165 Neb. 
344, 85 N.W.2d 700 (1957). 

Before the accident, Minshall was earning an av- 
erage weekly income of $212.22 as a truckdriver. His 
books showed cash income of $102.94 in November 
and December of 1980. His gross income for all of 
1981 in engine repair was $2,217, resulting in a net 
loss of $450. At the time of rehearing the plaintiff 
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was limited to tuneup jobs and oil changes in his ga- 
rage at home. He had actively sought employment 
in other areas, such as security guard and police 
work, but was unable to secure a job. All the medi- 
cal witnesses agree that Minshall can never return 
to his employment of truckdriver. 

A workman who is unable to perform or to obtain 

any substantial amount of labor, either in his par- 
ticular line of work or in any other for which he 
would be fitted except for the injury, is totally dis- 
abled within the meaning of the Workmen’s Com- 
pensation Act. Runyan v. State, 179 Neb. 371, 138 
N.W.2d 484 (1965). 
“ The finding of total disability by the three-judge 
panel is not in error. The record justifies the con- 
clusion that Minshall attempted to work after his re- 
habilitation and was physically unable to continue. 
A disabled person must be able to attempt employ- 
ment after his injury without fear that that attempt, 
if unsuccessful, will result in the loss of the benefits 
under the compensation law. 

With regard to the awarding of attorney fees and 
deposition costs to Minshall on the rehearing, the 
right to award such amounts is governed by Neb. 
Rev. Stat. § 48-125 (Reissue 1978), which stated in 
part, at the time of the rehearing, ‘‘In the event the 
employer files an application for a rehearing before 
the compensation court en banc from an award of a 
judge of the compensation court and fails to obtain 
any reduction in the amount of such award, the com- 
pensation court sitting en banc may allow the em- 
ployee a reasonable attorney’s fee to be taxed as 
costs against the employer for such rehearing, and 
the Supreme Court shall in like manner allow the 
employee a reasonable sum as attorney’s fees for 
the proceedings in that court.’’ The right to award 
such fees was approved in Harrington v. State, 198 
Neb. 4, 251 N.W.2d 653 (1977). 

The rehearing court did not err in awarding an at- 
torney fee. The statute is clear, and the record in 
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this case shows that the employer failed to obtain 
any reduction in the award. It is further ordered 
that appellants pay to appellee the sum of $750 as at- 
torney fees for proceedings in this court. 

Minshall has cross-appealed, alleging that the 
Workmen’s Compensation Court erred in finding 
that a reasonable controversy existed justifying 
Plains’ failure to make timely payment. Based on 
this finding, the compensation court held ‘‘That no 
attorney’s fees or additions for waiting time may be 
assessed against the defendant, there being a rea- 
sonable controversy between the parties.’’ 

Minshall argues that under § 48-125, as that statute 
was in effect during the proceedings in the compen- 
sation court, he should have been awarded a 50-per- 
cent penalty on payments determined to be due, and 
an attorney fee. The law in this area is settled. In 
Savage v. Hensel Phelps Constr. Co., 208 Neb. 676, 
680, 305 N.W.2d 375, 378 (1981), we stated, ‘‘We have 
previously held that where a reasonable controversy 
exists between the parties as to the payment of com- 
pensation, an injured employee is not entitled to the 
statutory penalties for waiting time.’”’ 

We have further held that whether there was a 
reasonable controversy between the parties is al- 
ways a fact question and that this court is bound by 
findings of fact of the compensation court after re- 
hearing, to the extent that such findings have sup- 
port in the evidence. Savage v. Hensel Phelps 
Constr. Co., supra. 

This court has carefully searched the record seek- 
ing support for the compensation court’s finding 
‘that there is a reasonable controversy so that the 
plaintiff is not entitled to attorney’s fees for defend- 
ant’s failure to make timely payments.’’ The com- 
pensation court made no specific finding in this re- 
gard. 

Plains states in its brief that ‘‘[t]he insurance car- 
rier was advised that Mr. Minshall had returned to 
work; that is when the carrier began to pay the 
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twenty percent permanent partial disability pay- 
ments.’’ Reply Brief for Appellants at 3. We are 
not given any citation to the record to support that 
factual statement, and we can find no such support. 
The record shows that Minshall completed his reha- 
bilitation training correspondence course in about 18 
months, finishing in November of 1980. On Novem- 
ber 7, 1980, Minshall opened his shop in his brother’s 
filling station. In the succeeding 2 months Minshall 
did 14 jobs, resulting in net income to him of $102.94. 
His work record in the succeeding year is set out 
above. 

Our examination of the record shows no factual 
matter brought to Plains’ attention that changed 
Minshall’s disability situation as of July 1, 1980, ex- 
cept Dr. Ropp’s letter of June 28, 1978, as updated by 
his letter of June 25, 1980. That letter referred to the 
20-percent permanent partial disability rating. As 
set out above, this court has often held that in defin- 
ing total disability, losses in bodily function are not 
important in themselves, but are only important in- 
sofar as they relate to employability and earning ca- 
pacity, and the loss thereof. Craig v. American 
Community Stores Corp., 205 Neb. 286, 287 N.W.2d 
426 (1980); Nordahl v. Hrickson, 174 Neb. 204, 116 
N.W.2d 275 (1962); Miller v. Peterson, 165 Neb. 344, 
85 N.W.2d 700 (1957). 

In this case Plains had been paying total disability 
payments to Minshall since October 21, 1977. On 
July 1, 1980, Plains, acting unilaterally and with no 
consultation with Minshall, with no evidence except 
what had been in its hands since June of 1978, re- 
duced Minshall’s payments to a rate equivalent to a 
20-percent permanent partial disability. From the 
record before us we can only determine that on the 
date of the reduction Minshall had not even com- 
pleted his rehabilitation course. He certainly was 
not fully employed. There are no facts in the record 
to support a finding that there was a “reasonable 
controversy’’ between the parties. All the facts re- 
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cited above to affirm the compensation court’s find- 
ings of total disability serve to show that there was 
no ‘“‘reasonable controversy’’ between the parties as 
of July 1, 1980, or thereafter, as to Minshall’s total 
disability. The 20-percent disability rating relied on 
by Plains to reduce its payments did not in and of it- 
self warrant the conclusion that Minshall was not to- 
tally disabled within the meaning of the workmen’s 
compensation statutes. 

Accordingly, the judgment of the Workmen’s Com- 
pensation Court as to Minshall’s total disability is af- 
firmed in its entirety. The judgment of the compen- 
sation court that Minshall is not entitled to statutory 
penalties, including attorney fees for waiting time 
after July 1, 1980, is reversed, and the cause is re- 
manded with directions to enter a judgment in favor 
of Minshall for the appropriate statutory penalties 
and attorney fees. 

AFFIRMED IN PART, AND IN PART REVERSED 
AND REMANDED. 


JACQUELINE L. HAAKE, APPELLANT, V. STacy L. 
HAAKE, APPELLEE. 
341 N.W.2d 911 


Filed December 9, 1983. No. 83-162. 


1. Child Custody. In determining the question as to custody of chil- 
dren in a modification hearing, the paramount consideration for 
the court is the best interests of the children. 

Orders fixing custody of minor children should not be 

modified unless there has been a change of circumstances indi- 

cating that the person who has custody is unfit for that purpose or 
that the best interests of the children require such action. 


Appeal from the District Court for Johnson County: 


ROBERT T. Finn, Judge. Reversed and remanded 
with directions. 


Daniel E. Wherry of Johnson, Barber, Wherry & 
Knight, for appellant. 
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Michael E. Willet of Everson, Noble, Wulischleger, 
Sutter, Sharp, Korslund & Willet, for appellee. 


BoOsLAUGH, CAPORALE, SHANAHAN, and GRANT, JJ., 
and CoLwWELut, D.J., Retired. 


GRANT, J. 

This is an appeal by the petitioner-appellant, Jac- 
queline L. Haake, now Jacqueline Woltemath, from 
an order of the District Court changing custody of 
her two minor children to her former husband, 
respondent-appellee herein, Stacy L. Haake. The 
parties were married in May of 1970 when Jacque- 
line was 16 and Stacy was 19, and they had two chil- 
dren: ason, Shannon, born December 22, 1970, and 
a daughter, Stashia, born January 22, 1975. 

Jacqueline filed this action seeking dissolution of 
the marriage, custody of the two children, and a di- 
vision of property. Stacy cross-petitioned seeking 
the same relief, except for his request that he have 
custody of Shannon while Stashia’s custody be given 
to Jacqueline. The case was tried on all issues. The 
court entered its decree on March 8, 1982, dissolving 
the marriage, disposing of the parties’ interest in 
their real and personal property, and granting tem- 
porary physical custody of Stashia to her mother 
and of Shannon to his father, and setting a further 
hearing ‘‘to determine the final placement of cus- 
tody’’ for July 1, 1982. 

No appeal was taken from this decree. On August 
2, 1982, a further hearing on custody was held. On 
August 23, 1982, the court, by its order, found both 
parties fit and proper persons to have custody and 
awarded custody of both children to their mother, 
Jacqueline. 

On September 22, 1982, respondent Stacy filed his 
application to modify the decree as to custody, al- 
leging that Jacqueline had removed the minor chil- 
dren from Nebraska, that there had been a change 
of circumstances, and that the best interests of the 
children would be served if their custody was given 
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to Stacy. On November 4, 1982, Jacqueline filed her 
application to modify the decree to authorize her to 
remove the children to Wyoming because of her re- 
marriage and her move to Wyoming to make her 
permanent home. 

Hearing was held on both applications on January 
28, 1983. By order signed February 9, 1983, the trial 
court modifed its earlier custody orders and gave 
physical custody of both children to Stacy. The 
court found ‘‘that there has been a change in cir- 
cumstances since the hearing held in the matter on 
August 2, 1982; that the physical custody of the mi- 
nor children . . . should be placed with Respondent 
herein.’’ There were no findings as to the fitness or 
unfitness of either parent. Jacqueline was ordered 
to pay child support of $125 per month per child and 
was given generous summer and holiday visitation. 
Jacqueline appeals from this order changing cus- 
tody. 

In actions such as this, seeking modification of the 
trial court’s order as to custody of children in a dis- 
solution of marriage case, on appeal this court must 
review de novo the determinations of the trial court 
with regard to whether a change in circumstances 
has occurred which justifies the modification of the 
earlier custody order. We are required to make in- 
dependent conclusions of fact without reference to 
the conclusion reached by the trial court, recog- 
nizing, however, that we will give weight to the fact 
that the trial court observed the witnesses and has 
accepted one version of the facts rather than the op- 
posite. Dunne v. Dunne, 211 Neb. 636, 319 N.W.2d 
741 (1982). 

Acting within that scope of review, and giving ap- 
propriate weight to the fact that the trial court did 
observe the witnesses, we determine that the trial 
court erred in changing custody, and we therefore 
reverse. 

The parties agree that in determining the question 
of who should have the care and custody of the chil- 
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dren in a modification hearing, the paramount con- 
sideration is the best interests of the children. Kuhn 
v. Kuhn, 204 Neb. 363, 282 N.W.2d 43 (1979); Dunne v. 
Dunne, supra. 

The undisputed facts before the trial court showed 
that after Jacqueline filed her petition for dissolu- 
tion, she had no money and moved with her two chil- 
dren into the home of her friends, Brad and Cindy 
Woltemath. The Woltemaths were in the process of 
getting a dissolution of their marriage, but for rea- 
sons of economy continued to live in the same house. 
Cindy Woltemath was Jacqueline’s best friend, and 
both Cindy and her husband agreed to the arrange- 
ment. Jacqueline paid for her living costs, and she 
testified that ‘‘we just lived together as friends and 
family and shared the expenses.’’ The arrangement 
was necessary, according to Jacqueline, because no 
one, including her parents or her husband, was sup- 
portive of her, although her husband did pay her 
support during this time. In this same year of 1981 
Stacy earned wages of over $21,000, had interest in- 
come of over $11,000, and gross farm income of 
$51,649 (resulting in a net loss in farm income of 
$13,188). The great portion of the income was spent 
on the purchase of the farm the parties were living 
on. This apparently was the prime source of the 
parties’ marital difficulty. Jacqueline described the 
situation: ‘‘I was physically drained, and I just 
couldn’t handle any more work. The farm began to 
be just more than I could handle, and if — all Stacy 
wanted to do was buy another farm and I just 
couldn’t — There just was noway [sic] we could do 
any more than we were already doing.’’ 

Jacqueline had not precipitated the filing of the 
Woltemath divorce, nor was she a precipitating fac- 
tor in its conclusion. On September 1, 1981, Jacque- 
line moved to Wyoming with Brad Woltemath and 
with Stashia. Shannon remained with his father, 
both due to the fact he was already enrolled in a Ne- 
braska school which was helping his slight learning 
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disability and because of Stacy’s insistence. Jac- 
queline obtained a job with Brad Woltemath as the 
two-person management team of a portion of a 
200,000-acre Wyoming ranch. They lived together 
and Stashia lived with them. There was never any 
sexual activity in the presence of the children. 

Shannon lived with his father at the time. Stacy 
was then working a full-time 8-hour job, and was 
farming. He had to leave for work each morning 
about 5:30 a.m., and would return about 5 p.m. His 
farming work was done after 5 p.m. and on week- 
ends. Shannon would get up with an alarm clock, go 
to school, and return to a neighbor’s home. 

All of the above facts were testified to before the 
trial judge in the February 1982 trial. By its decree 
of March 8, 1982, the court found that Jacqueline was 
a fit and proper person to have physical custody of 
Stashia and that Stacy was a fit and proper person to 
have physical custody of Shannon. These custody 
orders were made subject to a later hearing set for 
July 1, 1982. 

In April of 1982 the trial court ordered Stacy to al- 
low Shannon to visit his mother in Wyoming. 

Although not reflected in its formal findings, after 
the conclusion of the February dissolution hearing, 
the trial court noted that while both parties were 
fine people, the court was dissatisfied with Jacque- 
line’s living in Wyoming, and was dissatisfied with 
Stacy in that the court saw no way a man could 
“drive 120 miles a day, work an eight-hour shift, 
farm 320 acres and properly raise a child....’’ The 
court then gave each parent temporary physical cus- 
tody of the child then with that parent. 

Further hearing on custody was held in August of 
1982. Evidence at that time showed that Jacqueline 
had moved back to Lincoln, Nebraska, on June ‘15, 
1982, after school was out in Wyoming. Shannon had 
gone to Wyoming on June 7 and moved back with 
Jacqueline and Stashia. On her return Jacqueline 
first lived with her 78-year-old grandfather, but the 
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children were a little too much for him, and after 2 
weeks she moved into a mobile home. At the time 
of the hearing she testified that she was satisfied 
with the housing. Jacqueline got a job in the retail 
florist department of a grocery store at $3.50 per 
hour. Jacqueline further testified that she had ‘‘no 
present plans with Brad Woltemath as of right 
now.”’ 

Stacy testified that he was still working at his job 
and his other living arrangements had not changed 
much. After the hearing the court determined that 
both parents were fit and proper persons to have 
custody, and gave physical custody of both children 
to Jacqueline. 

Further hearing on the custody issue was held in 
January 1983 pursuant to the applications of both 
parties, as set out above. Evidence at this hearing 
showed that Stacy had, with court permission, taken 
over custody of both children in December 1982 and 
that both children were in school in Nebraska. Stacy 
had been injured on his job on June 25, was on dis- 
ability until August 18, 1982, and had not been re- 
called to work. He was farming. Stacy further tes- 
tified that he had received a letter from Jacqueline 
on September 14, 1982, telling him that she had mar- 
ried Brad Woltemath and had moved the children to 
Wyoming. 

Jacqueline testified that while, on August 2, 1982, 
she had testified that she had no plans to remarry, 
she did decide to marry Brad Woltemath about Sep- 
tember 8 and actually married him on September 19, 
1982. 

She further testified that her former employers in 
Wyoming had reoffered her former job to her and 
that she and Brad Woltemath were again managing 
the ranch. Brad Woltemath testified as to the mar- 
riage, the job situation, and the fact he knew and 
could help care for the two children. Jacqueline’s 
employer testified, in person, that Jacqueline and 
Brad cared for a 10,000-acre ranch, which was a por- 
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tion of the employer’s overall operation, and that 
they had basically done so since September 1981. 
The employer stated that the two were impressive 
people and that the employer wanted and needed 
them in the ranch operation. The employer also tes- 
tified that Jacqueline was a fine homemaker (the 
employer had ‘‘never seen anyone so talented’’) and 
a good mother. , 

An educational diagnostician and a teacher from 
Newcastle, Wyoming, both testified by deposition as 
to the programs available in Wyoming for Shannon’s 
type of learning disability and that Shannon had 
done very well in that program while in Wyoming. 

The guardian ad litem appointed for the children 
also testified. His investigation showed that he felt 
Shannon’s learning disability was slight and existed 
only in the areas of visual discrimination and mem- 
ory. He testified the schooling opportunities were 
substantially similar in both Nebraska and Wy- 
oming. The guardian further testified that both par- 
ents love the children but that Stacy needed some 
parent counseling to improve his parental and com- 
munication skills. He further testified that both 
children told him they wanted to be with their 
mother in Wyoming but that he had the feeling they 
were somewhat coached. 

The trial court did not interview the children. As 
set out above, the court did not make any further 
finding after the January 1983 hearing as to the fit- 
ness of the parties. The facts, then, as presented in 
the record, show that physical custody had been 
given to Jacqueline while she was living in a small 
mobile home in Lincoln, earning $3.50 per hour, and 
working many hours, due to both the demands of her 
job and her need for money. The change in circum- 
stances is that she has moved to Wyoming and mar- 
ried the man with whom she had been living. 

In Wyoming she can provide the same home which 
the court found satisfactory when giving her custody 
of Stashia. Jacqueline has stabilized her relation- 
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ship with Brad Woltemath by marrying him. The 
court had not disapproved Stashia’s living in the 
residence of Jacqueline and Brad even before they 
married. And most of all, she can furnish to Shan- 
non the type of personal, loving parenting that he 
seems to need as he progresses through his school- 
ing. It is unfortunate that Stacy cannot provide 
such personal help because of the demands on him 
to earn his living, but that is the fact. 

We appreciate the fact that the court felt it had 
been taken advantage of in Jacqueline’s sudden 
marriage decision and decision to live in Wyoming. 
When the comparison is made, however, between 
living in a small mobile home and working at mini- 
mum wages for long hours and living in the ranch 
atmosphere available in Wyoming, we find that 
there is not a sufficient change in circumstances to 
change custody. As stated in Dunne v. Dunne, 211 
Neb. 636, 644-45, 319 N.W.2d 741, 745 (1982), ‘‘We 
must also remember that orders fixing custody of 
minor children will not be modified unless there has 
been a change of circumstances indicating that the 
person who has custody is unfit for that purpose or 
that the best interests of the child require such ac- 
tion.’’ 

The trial court’s concern with the visitation as- 
spect of a custody order when the custodial parent is 
to live outside the state is well founded. We have 
stated, ‘‘ ‘In a divorce case it is generally the best 
policy to keep minor children within the jurisdiction 
of the court. However, the welfare of the child 
should receive the paramount consideration in the 
determination thereof and this policy should yield to 
the best interests of the child.’’’ Campbell v. 
Campbell, 156 Neb. 155, 159, 55 N.W.2d 347, 350 
(1952), quoted with approval in Jafari v. Jafari, 204 
Neb. 622, 284 N.W.2d 554 (1979). In Jafari, supra at 
624, 284 N.W.2d at 555, we further stated, ‘‘The gen- 
eral rule in cases where a custodial parent wishes to 
leave the jurisdiction for any legitimate reason is 
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that the minor children will be allowed to accom- 
pany the custodial parent if the court finds it to be in 
the best interests of the children to continue to live 
with that parent.’’ 

We find that the best interests of the children re- 
quire that the children remain in the custody of their 
mother in the State of Wyoming and that the court 
erred in changing custody of the children after its 
January 1983 hearing. The provisions of the trial 
court’s order of February 9, 1983, should be re- 
versed, and the trial court is directed to enter an or- 
der giving custody of the children to petitioner, Jac- 
queline, beginning January 3, 1984; to require re- 
spondent to pay $125 per child per month, beginning 
January 3, 1984; and to provide a visitation period of 
8 weeks each summer to respondent, along with ap- 
propriate alternate holiday visitation after January 
1984. We further note that there should be no reten- 
tion of custody in the court. 

REVERSED AND REMANDED WITH DIRECTIONS, 


Caro, INC., APPELLANT, V. KEITH L. ROBY, APPELLEE. 
342 N.W.2d 182 


Filed December 16, 1983. No. 82-634. 


1. Pleadings. In exercising its sound discretion to permit or refuse 
the filing of an amended petition, the trial court may consider all 
the surrounding circumstances, including consideration as_ to 
whether the proposed amendment properly states a cause of ac- 
tion. 

2. Contracts. A contract complete in itself will be conclusively pre- 
sumed to supersede a prior contract between the same parties and’ 
concerning the same subject matter where the terms of the two are 
so inconsistent that they cannot subsist together. 


Appeal from the District Court for Cass County: 
RAYMOND J. Case, Judge. Affirmed. 


William G. Line of Kerrigan, Line & Martin, for 
appellant. 
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David J. Nielson of McGrath, North, O’Malley & 
Kratz, P.C., for appellee. 


BOSLAUGH, HASTINGS, SHANAHAN, and GRANT, JJ., 
and CAMBRIDGE, D.J. 


GRANT, J. 

Plaintiff-appellant, Caro, Inc., filed a_ petition 
against defendant-appellee Roby seeking a tempo- 
rary and permanent injunction against Roby to re- 
strain him from engaging in the funeral director 
business within a radius of 20 miles from Platts- 
mouth, Nebraska, for a period of 10 years. 

Plaintiff's verified petition was based on an at- 
tached January 6, 1977, written agreement between 
the parties providing in part that Roby agreed ‘‘that 
at the time of his termination from the company’s 
employ, regardless of the reason therefore [sic], 
that for a period of 10 years from the date of such 
termination he will not either as an owner, em- 
ployee, partner, or a stockholder of [sic] any other 
manner, directly or indirectly engage in the busi- 
ness of funeral director, mortician, undertaker, or 
embalmer within a radius of 20 miles from Platts- 
mouth, Nebraska.’’ 

Based on that petition, on June 21, 1982, a tem- 
porary restraining order was signed granting the re- 
lief which plaintiff requested and setting a hearing 
on plaintiff’s application for a temporary injunction 
on July 1, 1982. 

On July 1, 1982, the trial court dissolved the re- 
straining order and denied plaintiff's application for 
temporary injunction. This order was based on the 
evidence adduced at the hearing, including Roby’s 
evidence that the January 6, 1977, contract had been 
entirely superseded by a new and different contract 
which deleted the noncompete agreement. On July 
23 Roby filed his answer alleging in part that the 
agreement on which plaintiff sued had been super- 
seded in its entirety by the terms of a later written 
agreement dated December 16, 1981, which agree- 
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peting, and which agreement specifically provided 
that it superseded all prior agreements between the 
parties. 

On August 3 Roby filed a motion for summary 
judgment based on the ‘pleadings and the evidence 
adduced at the July 1, 1982, hearing. The hearing on 
the summary judgment motion was set for August 
13. 

On August 12, 1982, Caro filed an amended peti- 
tion. This petition was not verified. Leave of court 
was not obtained for filing. 

On August 18, 1982, after the hearing on the motion 
for summary judgment, the trial court entered its 
order, which stated in part, ‘‘Plaintiff’s Motion to 
Amend the Petition is overruled and Defendant’s 
Motion for Summary Judgment is sustained.’’ 

Caro’s motion for new trial was filed on August 24, 
1982. On September 10, 1982, the motion for new 
trial was denied on the basis that it had not been 
timely filed as shown by the facts that the order sus- . 
taining Roby’s summary judgment motion was en- 
tered on August 13 and Caro’s motion was not filed 
until August 24, 1982. 

Caro filed its notice of appeal and paid the statu- 
tory fee on September 13, 1982, a date within the 
statutory time for appeals as set in Neb. Rev. Stat. 
§ 25-1912 (Reissue 1979), because September 12 was 
a Sunday. Neb. Rev. Stat. § 25-2221 (Reissue 1979). 
Caro assigns as error the actions of the trial court in 
(1) refusing to permit Caro to amend its petition to 
allege fraud, which refusal was an abuse of discre- 
tion; (2) granting summary judgment in favor of 
Roby without giving Caro a chance to establish 
fraud, which action was an abuse of discretion on 
the part of the trial court; (3) finding that the second 
contract superseded the earlier contract; (4) enter- . 
ing summary judgment in favor of Roby when there 
were genuine issues of fact present; and (5) entering 
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summary judgment which was contrary to the law 
and the facts. 

We have considered each of the assignments of 
error, and we affirm the judgment of the trial court 
for the reasons hereinafter set out. 

Appellee Roby presents an issue which must be 
disposed of before the merits of the case can be con- 
sidered. Roby contends that in appeals in equity ac- 
tions a motion for new trial must be timely filed to 
review the actions of the trial court with regard to 
amendment of the pleadings. Appellant Caro failed 
to file its motion for new trial within 10 days. Roby 
cites Petersen v. Petersen, 208 Neb. 1, 3, 301 N.W.2d 
592, 594 (1981), where this court said, ‘‘There is no 
question that in appeals in equity actions a motion 
for new trial is required to review rulings of the trial 
court on the admission or exclusion of evidence and 
on the amendment of pleadings.’’ (Emphasis sup- 
plied.) In this case, however, appellee is entitled to 
rely on the procedural provisions of Neb. Rev. Stat. 
§ 25-1912.01(1) (Cum. Supp. 1982) (effective date of 
July 17, 1982), which provides, ‘‘A motion for a new 
trial shall not be a prerequisite to obtaining appel- 
late review of any issue upon which the ruling of the 
trial court appears in the record.’’ The order and 
judgment appealed from in this case was entered on 
August 18, 1982. Since Caro filed its notice of appeal 
and docket fee within 1 month of the judgment, this 
court has jurisdiction of the appeal. 

Turning to the question as to whether the trial 
court should have permitted Caro to amend its peti- 
tion by its filing the day before the hearing on 
Roby’s motion for summary judgment, we are faced 
with an unnecessary problem. The act of permit- 
ting or refusing the filing of amended pleadings is 
one governed by the sound discretion of the trial 
court. Both parties agree to that. The problem 
arises, however, if the trial court is fettered in any 
way in the exercise of its discretion. In this case 
appellee has cited two cases to us dealing with the 
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proposition that an ‘‘excuse’’ must be offered by the 
amending party to explain the reason for failing to 
include in the original pleading the facts set out in 
the proposed amendatory pleading. One of these 
two cases was directly overruled, and the other dis- 
tinguished, in Louis Hoffman Co. v. Western Smelt- 
ing & Refining Co., 150 Neb. 524, 34 N.W.2d 889 
(1948). If these same cases were cited to the trial 
court and relied upon by the trial court, it would be 
possible that its discretion would not have been exer- 
cised properly. No facts are before us on that issue. 

We must therefore examine with great care what 
the trial court did in refusing to permit the filing of 
the amended petition. It is obvious that Caro knew 
of the facts set out in the amended petition before it 
filed its original petition, since its president, Rod 
Rozanek, was a signatory to the contract which 
Roby asserts as a defense, and since the second con- 
tract was specifically referred to by Roby when he 
resigned on June 7, 1982. It is also clear that the fil- 
ing of the amended petition was a last-minute act, 
done 1 day before the hearing on the summary judg- 
ment motion, and some 42 days after the hearing of 
July 1, at which there had been full disclosure of all 
the relevant documents, and 52 days after the filing 
of the original petition. Examination of the pro- 
posed amended petition shows conclusively that 
Caro did not properly raise any fraud issue. The 
amended petition sets out, with regard to the alleged 
fraud issue therein, the following: ‘‘7. Defendant 
has raised by motion for summary judgment the de- 
fense that on the 16th day of December, 1981 the par- 
ties entered into a new and different contract, a part 
of which provides that the new agreement shall 
supersede any and all previous agreements of any 
kind between the parties. A copy of said purported 
contract is marked Exhibit ‘B’ and is attached here- 
to and incorporated by reference herein. 8. De- 
fendant procured the plaintiff’s execution of Exhibit 
‘B’ by fraud, deceit, and misrepresentatation [sic] in 
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that defendant insisted that plaintiff sign the pur- 
ported contract without consultation with his lawyer 
when defendant was advised that plaintiff was im- 
mediately embarking on a trip and wanted the con- 
tract checked. Defendant further advised plaintiff 
that there were no changes in the contract previ- 
ously existing between the parties, and the subject 
matter of this action, except as to compensation and 
defendants [sic] additional rights to participate in 
plaintiff’s business. Defendant well knew that he in- 
tended to secure an abrogation of the non-com- 
petative [sic] clause by trickery and that plaintiff 
had not assented to any agreement eliminating the 
non-competition clause.”’ 

The facts alleged in the proposed amended peti- 
tion as to the fraud issue were only two: defend- 
ant’s insistence ‘‘that plaintiff sign the purported 
contract without consultation with his lawyer,’’ and 
in defendant’s advising plaintiff ‘‘that there were no 
changes in the contract previously existing between 
the parties . . . except as to compensation and de- 
fendants [sic] additional rights to participate in 
plaintiff's business.’’ 

The facts relevant to the signing of the second con- 
tract are not in dispute. The second contract, of De- 
cember 16, 1981, was a 1-page typewritten document 
of 25 lines. It concluded with the sentence, immedi- 
ately above Rozanek’s signature, ‘‘This contract is 
the reduction to writing of previous oral understand- 
ings or conversations and shall supercede [sic] any 
and all previous agreememts [sic] of any kind be- 
tween the parties.’’ Plaintiff's president and sole 
stockholder, Rod Rozanek, was a man experienced 
in the funeral director business and was involved in 
eight such businesses, each located in a different Ne- 
braska town. He had invited Roby to come to work 
for Caro in Plattsmouth at a time when Roby was 
employed in Ainsworth. After Roby had moved to 
Plattsmouth with his family and had worked some 2 
months pursuant to an oral contract, Caro and its 
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president required that Roby sign the January 6, 
1977, contract containing the 10-year noncompete 
clause, or be fired. On December 16, 1981, Roby 
made an appointment with Rozanek and drove to 
Fremont for the meeting. By Rozanek’s own testi- 
mony he ‘‘glanced’’ at the document while he was 
conferring with Roby for 5 or 10 minutes. Rozanek 
signed the agreement. 

When the brevity of the December 16, 1981, con- 
tract is considered together with the fact that Mr. 
Rozanek admitted signing the contract, the fact of 
Mr. Rozanek’s long business experience, and the 
fact that the document was signed in Rozanek’s 
place of business and witnessed by another of 
Rozanek’s employees after a meeting of 5 or 10 min- 
utes, the conclusion is inescapable that the facts as 
to fraud alleged in the amended petition fit precisely 
into the legal holdings of Erftmier v. Eickhoff, 210 
Neb, 726, 732, 316 N.W.2d 754, 757 (1982), where this 
court stated, ‘‘Fraud is never presumed but must be 
established by the party alleging it by clear and sat- 
isfactory evidence. The general rule is that where 
ordinary prudence would have prevented the decep- 
tion, an action for the fraud perpetrated by such de- 
ception will not lie.’ 

Clearly, any exercise of the slightest prudence 

would have prevented any claim of possible decep- 
tion. Based on the totality of the circumstances be- 
fore the trial court, i.e., the late filing of the 
amended petition, the failure to originally plead 
facts known to Caro that might well have resulted in 
the refusal to issue the temporary restraining order, 
the facts known to all as a result of the hearing of 
July 1, the fact that Caro did not present even a 
claim of fraud in its testimony at the July 1 hearing, 
the fact that no affidavits alleging fraud were of- 
fered by Caro at the summary judgment hearing of 
August 13, the facts as to the December 16, 1981, con- 
tract itself, and the fact that the proposed amended 
petition did not set forth any proper allegations of 
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fraud, we determine that the trial court did not 
abuse its discretion in refusing to permit the filing of 
the amended petition. 

A similar situation was presented to this court in 
Ogallala Fertilizer Co. v. Salsbery, 186 Neb. 537, 184 
N.W.2d 729 (1971). In that case plaintiff contended 
that the trial court abused its discretion when it de- 
nied plaintiff the right to file a second amended peti- 
tion. The court stated at 540-41, 184 N.W.2d at 
731-32, ‘‘The amended petition proffered sought to 
change the cause of action to one for unjust enrich- 
ment. In this respect, it failed as it did not allege 
facts sufficient to constitute a cause of action... . 
Denial of the right to file an amended pleading not 
tending to promote the interests of justice is not an 
abuse of discretion.’’ The trial court did not err in 
refusing to permit the filing of the amended petition. 

Roby’s motion for summary judgment, then, was 
properly submitted on the pleadings (the petition 
and the answer) and the evidence and testimony ad- 
duced at the July 1, 1982, hearing on Caro’s motion 
for temporary injunction. So far as the record be- 
fore us shows, neither party presented any other tes- 
timony or evidence at the summary judgment hear- 
ing. 

We agree with the trial court that there was no 
genuine issue as to any material fact presented and 
that, as a matter of law, the second contract of De- 
cember 16, 1981, was complete in itself and com- 
pletely superseded and discharged the first contract 
of January 6, 1977. By its terms the second contract 
gave Roby an additional right to buy 50 percent of 
any new funeral business bought or built by Caro in 
Cass County, Nebraska; it substantially changed 
Roby’s remuneration by raising his salary and giv- 
ing him additional fringe benefits; and it concluded 
with words, set out above, superseding the original 
contract. 17A C.J.S. Contracts § 395 at 475-76 (1963) 
sets forth the rule with regard to subsequent incon- 
sistent agreements as follows: ‘‘A contract com- 
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plete in itself will be conclusively presumed to su- 
persede and discharge another one made prior 
thereto between the same parties concerning the 
same subject matter, where the terms of the latter 
are inconsistent with those of the former so that they 
cannot subsist together. However, deviations or 
changes in a contract do not necessarily abrogate it 
or imply its abandonment, and where it is claimed 
that by reason of inconsistency between the terms of 
the new agreement and those of the old the old one is 
discharged, the fact that such was the intention of 
the parties must clearly appear.”’ 

This statement of law is specifically affirmed in 
Hagerbaumer v. Hagerbaumer Brothers, Inc., 208 
Neb. 618, 305 N.W.2d 4 (1981), and In re Estate of 
Wise, 144 Neb. 273, 18 N.W.2d 146 (1944). 

Applying that rule to the instant case, it is clear, 
as a matter of law, that the second contract of De- 
cember 1981 is complete in itself, that its terms are 
inconsistent with the terms of the earlier contract, 
and that the earlier and later contracts cannot sub- 
sist together. It is also clear, from the wording of 
the later contract itself, that the parties could not 
have intended anything other than the superseding 
of the earlier contract. Accordingly, it is conclu- 
sively presumed that the later contract supersedes 
the earlier. 

The trial court was correct in holding that Roby 
was entitled to judgment as a matter of law. 

AFFIRMED. 


WEST TOWN HOMEOWNERS ASSOCIATION, INC., A 
NEBRASKA CORPORATION, APPELLEE, V. MICHAEL D. 
SCHNEIDER, APPELLANT. 

341 N.W.2d 588 


Filed December 16, 1983. No. 82-724. 


1. Res Judicata. Any right, fact, or matter in issue and directly ad- 
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judicated upon, or necessarily involved in, the determination of an 
action before a competent court in which a judgment or decree is 
rendered cannot again be litigated between the parties and privies, 
whether the claim or demand, purpose, or subject matter of the 
two suits is the same or not. 

2. Pleadings. Under Neb. Rev. Stat. § 25-852 (Reissue 1979), a plead- 
ing may be amended in the furtherance of justice to conform to the 
proof, if the proposed amendment does not change substantially the 
claim or defense. The decision to allow or deny the proposed 
amendment rests in the sound discretion of the trial court. 

3. Judgments: Appeal and Error. A judgment on a fact issue tried 
to the court alone has the effect of a verdict of a jury and will not 
be set aside unless clearly wrong. 

4. Attorney Fees. A litigant may not have an allowance of an attor- 
ney fee by the court unless it is authorized by statute or a uniform 
course of procedure. 


Appeal from the District Court for Buffalo County: 
DEWaYNE Wo Lr, Judge. Affirmed in part, and in 
part reversed. 


David W. Jorgensen of Nye, Hervert, Jorgensen & 
Waton, P.C., for appellant. 


Patrick J. Nelson of Jacobsen, Orr & Nelson, for 
appellee. 


BOSLAUGH, WHITE, and GRantT, JJ., and Norton, 
D.J., and CoLwe.L, D.J., Retired. 


Norton, D.J. 

West Town Homeowners’ Association, Inc., 
brought this action in the county court of Buffalo 
County, Nebraska, to recover assessments alleged 
due from the defendant, Michael D. Schneider, a 
member of the association. Trial was to the court, 
and plaintiff was granted judgment for $903.33, to- 
gether with interest, costs, and an attorney fee of 
$800. Upon appeal to the District Court of Buffalo 
County, Nebraska, the judgment was affirmed. We 
affirm in part and reverse in part. 

West Town Homeowners Association, Inc., is a 
nonprofit corporation located in Buffalo County, Ne- 
braska, and incorporated under the provisions of 
Neb. Rev. Stat. §§ 76-801 through 76-824 (Reissue 
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1981), which is an act known as the Condominium 
Property Act. Michael D. Schneider is an owner of 
real property located within the area comprising the 
boundaries of the association. This is the third law- 
suit between these parties, involving several of the 
same issues. No appeal was perfected from the 
judgment of the trial court in the first two cases. 

At the conclusion of the evidence the plaintiff was 
permitted to amend its petition by interlineation to 
conform to certain evidence, and it appears that the 
amendments requested were in fact completed. 
These amendments had the effect of increasing the 
amount of the prayer from $263.33 to $937.35. 

The defendant raises six assignments of error. In 
response thereto the plaintiff objects to the first 
three on the defense of res judicata. It appears 
from the record that this defense was raised in the 
trial court by proper pleading as required. See, 
Burke v. Munger, 138 Neb. 74, 292 N.W. 53 (1940); In 
re Estate of Schuette, 188 Neb. 568, 293 N.W. 421 
(1940). The evidence offered in support of this de- 
fense consisted of complete transcripts of the two 
former trials, including the judgment of the trial 
court in each instance. The first three assignments 
of error were fully litigated in the previous trials 
and a decision rendered thereon by the trial court. 
This court has previously stated the rule applicable 
in the following language: ‘‘Any right, fact, or mat- 
ter in issue and directly adjudicated upon, or neces- 
sarily involved in, the determination of an action be- 
fore a competent court in which a judgment or de- 
cree is rendered ... cannot again be litigated be- 
tween the parties and privies, whether the claim or 
demand, purpose, or subject matter of the two suits 
is the same or not.’’ (Syllabus of the court.) Brom- 
mer v. City of Hastings, 212 Neb. 367, 322 N.W.2d 787 
(1982). The first three assignments of error are 
without merit and will not be discussed further in 
this opinion. 

The remaining three assignments of error are: 
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(1) Whether the trial court abused its discretion in 
permitting the plaintiff to amend its petition at the 
time of trial; (2) Whether or not the plaintiff com- 
plied with the requirements of the declaration in as- 
sessing and increasing the annual assessment; and 
(3) Whether or not there was an error in the assess- 
ment of attorney fees. 

The right to amend pleadings is statutory in 
nature and well recognized in Nebraska. See Neb. 
Rev. Stat. § 25-852 (Reissue 1979). This right is 
limited to some degree by that statute, and the limi- 
tations have been subject to much litigation in the 
past. Recently, this court restated the rule appli- 
cable in this situation as follows: ‘‘Under § 25-852, a 
pleading may be amended in the furtherance of jus- 
tice, to conform to the proof, if the proposed amend- 
ment does not change substantially the claim or de- 
fense.’’ Meyer v. Sandhills Beef, Inc., 211 Neb. 388, 
396, 318 N.W.2d 863, 867 (1982). In Mahoney v. May, 
207 Neb. 187, 189, 297 N.W.2d 157, 159 (1980), the 
court also stated: ‘‘The decision to allow or deny a 
proposed amendment to the pleadings rests in the 
sound discretion of the trial court.” 

The amendments of which the defendant com- 
plains relate directly to the amount of the annual as- 
sessment, which is charged against the account of 
each member at the rate of one-twelfth of the total 
each month. The amendments were requested prin- 
cipally because of the passage of time between the 
date of the filing of the petition and the trial date. 
The amount added to the original request of the 
prayer logically belongs in this action, and such ad- 
dition does not substantially change the nature of the 
claim or the defense. We cannot say that the trial 
court abused its discretion in this instance, and 
therefore find no merit in this assignment of error. 

The second assignment of error deals with the 
manner in which the annual assessment of the mem- 
bership was fixed. Specifically, the defendant com- 
plains that the requirements of a certain document, 
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known as a declaration, were not followed in chang- 
ing the annual assessment from $35 for the pre- 
ceding year to $960 effective September 1, 1981. To 
determine if the trial court erred in its judgment on 
this question, it is necessary to review the evidence 
offered and received at the time of trial. This in- 
cludes the declaration, an instrument of record 
which is in fact a written statement of the rights, du- 
ties, and obligations that exist between the associ- 
ation and its members. Article IV, § 6, of this in- 
strument provides in part: ‘‘The Board of Directors 
shall fix the amount of the annual assessment 
against each lot at least thirty (30) days in advance 
of each annual assessment period. Written notice of 
the annual assessment shall be sent to every owner 
subject thereto.’’ The section does not describe the 
form of the notice or when it is to be sent, nor does 
this information appear elsewhere in the declara- 
tion. Part (a) of §3 of said article provides that 
from and after January 1 of the year immediately 
following the conveyance of the first lot to an owner, 
the annual assessment may be increased above the 
maximum assessment for the previous year ‘‘not 
more than 7% .. . without a vote of the member- 
ship.’’ Part (b) of this section permits the maxi- 
mum annual assessment to be increased above the 7 
percent ‘‘by a vote of two-thirds (%) of each class of 
members who are voting in person or by proxy, ata 
meeting duly called for this purpose.’’ Article III, 
§ 2, purports to establish two classes of member- 
ships, but by the very terms of this article all mem- 
bers were merged into one class no later than De- 
cember 31, 1979. The present action was filed No- 
vember 12, 1981, and deals exclusively with matters 
arising after the year 1979. Section 4 of article IV 
states that ‘‘assessments shall be approved and rati- 
fied by the Directors at the annual meeting prior to- 
any other business to be undertaken at said annual 
meeting.” : 

It appears that a meeting of the board of directors 
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of the plaintiff association was held on July 9, 1981. 
At this meeting the board adopted an annual budget 
for the fiscal year beginning September 1, 1981, and 
thereafter fixed the annual assessment at $960 per 
lot per year, payable monthly beginning September 
1, 1981. The motion raising the assessment was of- 
fered and adopted with the knowledge that inasmuch 
as this exceeded the maximum 7-percent increase 
over the preceding year, the action of the board 
would have to be submitted to the membership of 
the association for their approval. 

The Condominium Property Act, referred to 
above, requires associations incorporated there- 
under to adopt bylaws. There is in evidence in this 
case a copy of the bylaws adopted by this associ- 
ation. Section I of article II of these bylaws pro- 
vides that the annual meeting of the members of the 
association be held on the fourth Tuesday in the 
month of July of each year. A meeting of the mem- 
bership of the plaintiff association was held on July 
28, 1981, the fourth Tuesday of July in that year. At 
this meeting action was taken to approve a raise in 
the annual assessment to $960 per lot per year. 
However, subsequent to this meeting it was discov- 
ered that a quorum had not attended. In conse- 
quence thereof, on August 18, 1981, the board of di- 
rectors held a special meeting and adopted a resolu- 
tion calling for a special meeting of the membership 
of the association on August 31, 1981. Notice of this 
special meeting was given to each known member of 
the association, including the defendant, at his or 
her last known address. Evidence indicates that the 
notice was posted more than 10 days prior to the 
meeting, pursuant to a requirement of the bylaws 
that notice of meetings be given not less than 10 days 
nor more than 30 days before the meeting. On Au- 
gust 31, 1981, the membership met immediately fol- 
lowing a special meeting of the board of directors. 
At the meeting of the board a resolution had been 
adopted to raise the annual dues to $960 per year be- 
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ginning September 1, 1981, payable in monthly in- 
stallments. At the membership meeting a motion 
was made and seconded calling for the ratification 
and approval of the action of the board in raising the 
annual dues to $960 per year beginning September 1, 
1981. This was adopted by unanimous vote. Some- 
time later the defendant was billed in writing for his 
account. 

From this and other evidence the trial court 
reached its conclusions and entered judgment in fa- 
vor of the plaintiff in the amount of $903.33. In our 
examination of the evidence it does not appear that 
the trial court was clearly wrong in its judgment on 
this fact question. ‘‘A judgment on a fact issue tried 
to the court alone has the effect of a verdict of a jury 
and will not be set aside unless clearly wrong.”’ 
(Syllabus of the court.) MFA Ins. Companies v. 
Mendenhall, 205 Neb. 430, 288 N.W.2d 270 (1980). We 
therefore conclude that this assignment of error has 
no merit. 

The remaining assignment of error deals with the 
matter of the attorney fees allowed by the trial 
court. In connection therewith, there appears the 
following discourse between the trial court and coun- 
sel for the plaintiff, on page 48 of the bill of excep- 
tions from that court, to wit: ‘‘THE COURT: Are 
you relying upon the statutory attorney’s fees for 
your allegations of attorney’s fees? MR. NELSON: 
No. The attorney’s fees, Your Honor, are pursuant 
to the declaration itself.’’ 

The law in this state with respect to the allowance 
of attorney fees is well settled. In Borden v. Gen- 
eral Insurance Co., 157 Neb. 98, 59 N.W.2d 141 (1953), 
the rule was stated as follows: ‘‘A litigant may not 
have an allowance of an attorney fee by the court 
unless it is authorized by statute or a uniform course 
of procedure.’ (Syllabus of the court.) In this in- 
stance the plaintiff urges that it is entitled to an at- 
torney fee by reason of the provisions of the dec- 
laration, undoubtedly on the theory that the defend- 
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ant has consented to an award. However, a close 
reading of the applicable portions of this instrument 
does not clearly establish the right of the plaintiff to 
collect attorney fees in actions brought against 
members for the sole purpose of enforcing delin- 
quent assessments. In absence thereof, the award 
is in error, and that part of the judgment of the trial 
court must be reversed. 
AFFIRMED IN PART, AND IN PART REVERSED. 


BANK OF VALLEY, A CORPORATION, APPELLANT, V. THE 
UNITED STATES NATIONAL BANK OF OMAHA, A 
CORPORATION, ET AL., APPELLEES. 

341 N.W.2d 592 


Filed December 16, 1983. No. 82-730. 


1. Leases: Property. In determining whether a residence con- 
structed on leased property is personal property, the intention of 
the parties is controlling. 

2. Leases: Property: Security Interests. Where the lease gives the 
lessee the right to remove a residence constructed upon the leased 
property, the residence remains personal property, and a financing 
statement granting a security interest in the residence should be 
filed in the office of the county clerk of the county of the debtor’s 
residence. Neb. U.C.C. § 9-401(1)(c) (Supp. 1977). 


Appeal from the District Court for Douglas County: 
THEODORE L. RICHLING, Judge. Reversed and re- 
manded with directions. 


Robert P. Miller, for appellant. 
Robert G. Decker, for appellees. 


KrivosHa, C.J., BOSLAUGH, WHITE, HASTINGS, 
CAPORALE, SHANAHAN, and GRANT, JJ. 


BOSLAUGH, J. 

This is an appeal in a declaratory judgment action 
brought to determine the priority of liens between 
the plaintiff Bank of Valley’s security agreement 
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and the defendant The United States National Bank 
of Omaha’s security agreement. The property in- 
volved was a residence built on leased land. 

The evidence is not in dispute. On July 26, 1973, 
Robert Luethge entered into a lease agreement with 
Ginger Cove, Inc., for Lot 66, in Ginger Cove. The 
lease provided: ‘11. REMOVAL OF LEASEHOLD 
IMPROVEMENTS. Lessee has the privilege to re- 
move all improvements made by Lessee on said 
premises provided the same are removed before six- 
ty (60) days after the expiration of this lease, time 
being of the essence and a material consideration in 
the regard. If not removed within such sixty (60) 
days, Lessee shall forfeit all property then remain- 
ing on the premises.”’ 

Luethge subsequently erected a _ five-bedroom 

frame home on Lot 66, Ginger Cove. On February 
28, 1978, Robert and Shirley Luethge executed a fi- 
nancing statement granting Bank of Valley a securi- 
ty interest in the frame house ‘‘situated on lot 66 
Ginger Cove Valley, Ne.,’’ to secure advances made 
by the bank to the Luethges. The financing state- 
ment was filed on March 3, 1978, in the office of the 
Douglas County clerk. At the time of trial the un- 
paid balance owed by the Luethges amounted to 
$30,500, plus accrued interest. 
- The Luethges subsequently sold the home to 
Nafus, Nafus sold to Smith, and on February 19, 
1981, Smith sold the home to the defendants Edward 
and Sarah Zachary. Each time the house was sold, 
the sellers assigned their leasehold interest in Lot 66 
to the purchasers. 

On February 18, 1981, the Zacharys executed a fi- 
nancing statement granting United States National 
Bank a security interest in the house on Lot 66, © 
which was filed in the office of the Douglas County 
register of deeds on February 19, 1981. A copy of 
the financing statement was also filed in the office of 
the Douglas County clerk. 

The Bank of Valley brought the present action to 
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determine the priority of the liens of the parties in 
the frame house. Both parties moved for summary 
judgment. At the hearing on the motions documen- 
tary evidence was received and considered by the 
court. The trial court found that no material issue 
of fact existed, that the Bank of Valley had filed its 
financing statement improperly, and that the lien of 
the United States National Bank was prior. The 
Bank of Valley appeals. 

The trial court determined that the house should 
be deemed a fixture. The proper place for filing a 
statement granting a security interest in a fixture in 
1978 was in the office of the register of deeds. Neb. 
U.C.C. § 9-401(1)(b) (Supp. 1977) provided: ‘‘When 
the collateral is goods which at the time the security 
interest attaches are or are to become fixtures, then 
in the office of the register of deeds... .’’ 

The Bank of Valley argues that a house located on 
leased property is personal property if the lease pro- 
vides for the removal of improvements. The proper 
place for filing a financing statement granting an in- 
terest in personal property is in the office of the 
county clerk. Section 9-401(1)(c) (Supp. 1977) pro- 
vided in part: ‘‘When the collateral is any other 
type of tangible or intangible personal property, the 
following rules apply: When the debtor is a resident 
of this state, then in the office of the county clerk in 
the county of the debtor’s residence.”’ 

Prior to 1980, the Nebraska statute did not contain 
a definition of the term ‘‘fixtures.’’ The question as 
to when chattels become realty by affixation was to 
be determined by the general law of the jurisdiction. 
See Neb. U.C.C. § 9-313 (Reissue 1971), and comment 
2 thereto. 

“TT]here can be no definition of the term ‘fixtures’ 
which will embrace all conditions under all circum- 
stances. Each case must be determined on its own 
particular facts.”’ Bond Investment Co. v. Blakeley, 
83 Cal. App. 696, 701, 257 P. 189, 191 (1927). 

In determining whether a thing has become a fix- 
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ture, the following factors are _ considered: 
«rs Ist. Actual annexation to the realty, or 
something appurtenant thereto. 2d. Appropriation 
to the use or purpose of that part of the realty with 
which it is connected. 3d. The intention of the 
party making the annexation to make the article a 
permanent accession to the freehold. This intention 
being inferred from the nature of the articles af- 
fixed, the relation and situation of the party making 
the annexation, the structure and mode of an- 
nexation, and the purpose or use for which the an- 
nexation has been made.’ [Citation omitted.] The 
third test, namely that of ‘intention,’ appears by the 
clear weight of modern authority to be the controll- 


ing consideration.’’’ [Citation omitted.]’” T7-V 
Transmission v. County Bd. of Equal., ante p. 363, 
366, 338 N.W.2d 752, 754 (1983). ‘‘ ‘Of these three 


tests, the clear tendency of modern authority seems 
to be to give pre-eminence to the question of inten- 
tion to make the article a permanent accession to 
the freehold, and the others (the first and second 
statements) seem to derive their chief value as evi- 
dence of such intention.’’’ Bemis v. First National 
Bank, 63 Ark. 625, 629, 40 S.W. 127, 128 (1897). 

The intention of the parties may be made manifest 
by an agreement between the parties. ‘‘Even ‘fix- 
tures’ are not real estate when understood by the 
parties involved to be personal property.’’ Gilman 
v. Northern States Power Co., 242 Wis. 130, 136, 7 
N.W.2d 606, 609 (1943). 

‘* ‘Ordinarily a building placed upon land is a fix- 
ture, becomes part of the real estate and passes with 
it; but the buildings may be personal property under 
some circumstances. Parties are at liberty to make 
any agreement or arrangement with regard to their 
property, to dwelling houses or any other property 
that they see fit, and if the agreement is such a one 
as will make the property personal property, as be- 
tween those parties it is personal property, and may 
be so treated.’ 
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‘«’,. ‘The parties concerned may, by agreement 
in due form, give to fixtures the legal character of 
realty or personalty at their option, and the law will 
respect and enforce their understandings... .’”’ 
Nathan Myrick v. Rose A. Bill, et al., 3 Dakota 284, 
287-88, 17 N.W. 268, 269 (1883). 

This court stated in Freeman v. Lynch, 8 Neb. 192, 
199 (1879): ‘‘Parties by contract may make such ar- 
rangements as to the removal of fixtures as they see 
fit. In its correct sense, the term ‘fixtures’ includes 
such things only of a personal character as have 
been annexed to the realty, and which may be after- 
wards severed or removed by the party who united 
them, or his personal representatives, against the 
will of the owner of the freehold. Broom’s Legal 
Maxims, 419, and cases cited. The term is often 
used, however, to designate those articles which are 
not by law removable when once attached to the 
freehold, as well as those which are severable there- 
from. It is well settled by the clear weight of 
authority in this country, that houses or other struc- 
tures of a permanent character erected on the land 
of another, under an agreement, express or implied, 
that they are to remain the personal property of the 
builder, do not attach to and become annexed to the 
realty.’’ See, also, Waters v. Reuber, 16 Neb. 99, 19 
N.W. 687 (1884). 

In Garrison General Tire Service, Inc. v. Mont- 
gomery, 75 N.M. 321, 404 P.2d 148 (1965), a lessee 
built a cabin upon the leased realty. In determining 
that the cabin was the personal property of the les- 
see, the court stated at 325, 404 P.2d at 146: ‘‘The 
undisputed evidence is that the owner-lessor of the 
land and the defendant, the original lessee thereof, 
recognized the cabin in question as the personal 
property of the lessee and intended it to so remain, 
expressly providing in the lease for its removal upon 
the expiration or termination thereof. It is also un- 
disputed that this had been the established practice 
of the community and of the owner-lessor for many 
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years. Where the lessor and lessee expressly so 
agree, structures placed on leased premises by a 
lessee remain the personal property of the lessee.’’ 
See, also, Hughes v. Kershow, 42 Colo. 210, 93 P. 1116 
(1908), in which it was held that a building built on 
leased premises remained the personal property of 
the lessee during the lease term as the lease pro- 
vided that the building may be removed during the 
last 60 days of the lease. 

In the present case the lease between Luethge and 
Ginger Cove, Inc., provided for the removal of any 
improvements. The parties thus intended that the 
house remain the personal property of the lessee. 
As such, the financing statement, granting a secu- 
rity interest in the house, was properly filed in the 
office of the clerk of the county of the debtor’s 
residence. § 9-401(1)(c) (Supp. 1977). This having 
been done, the interest of the Bank of Valley was 
properly perfected and is prior to that of United 
States National Bank. See Neb. U.C.C. §§ 9-303, 
9-312 (Reissue 1971). 

The judgment of the District Court is reversed and 
the cause remanded with directions to enter judg- 
ment in favor of the plaintiff in conformity with this 
Opinion. 

REVERSED AND REMANDED WITH DIRECTIONS. 


HEADNOTES 
Contained in this Volume 


Acceptance of Work 
Accounting 
Acquiescence 
Actions 
Administrative Agencies 
Administrative Law 
Adverse Possession 
Affidavits 

Agency 

Agents 

Alimony 

Appeal and Error 
Appurtenances 
Assignments 
Attorney Fees 


Bailment 

Banks and Banking 
Boundaries 

Brokers 


Case Disapproved 

Case Overruled 

Charities 

Child Custody 

Child Support 

Civil Rights 

Claims 

Collateral Estoppel 
Commission of Industrial Relations 
Compromise and Settlement 
Confessions 

Consideration 

Constitutional Law 
Contracts 

Convictions 

Court Rules 

Courts 

Criminal Law 


Damages 


Decedents’ Estates 
Declaratory Judgments 
Deeds 

Default Judgments 
Demurrer 

Directed Verdict 
Discrimination 
Dismissal and Nonsuit 
Divorce 

Double Jeopardy 


Easements 

Eminent Domain 

Employer and Employee 
Employment Contracts 
Employment Security Law 
Equal Opportunity Commission 
Equity 

Estoppel 

Evidence 

Expert Witnesses 


Fees 

Final Orders 
Foreclosure 
Foreign Judgments 
Fraud 


Good Cause 
Governmental Subdivisions 
Guaranty 


Habeas Corpus 
Habitual Criminals 
Hearsay 

Homicide 


Identification Procedures 
Impeachment 
Independent Contractors 
Injunction 


(919) 


920 HEADNOTES 


Insanity 

Insurance 

Intent 

Interest 
Investigative Stops 
Invitor-Invitee 
Issue Preclusion 


Joint Ventures 
Judges 

Judgments 

Juries 

Jurisdiction 

Juror Misconduct 
Juror Qualifications 
Jury Instructions 
Juvenile Courts 


Labor and Labor Relations 
Landlord and Tenant 
Leases 

Lesser-Included Offenses 
Liability 

Libel and Slander 
Licenses 

Liens 

Limitations of Actions 


Mandamus 

Marriage 

Mechanics’ Liens 
Medical Malpractice 
Merger 

Minors 

Modification of Decree 
Motions for Continuance 
Motions for Mistrial 
Motions for New Trial 
Motions to Suppress 
Motor Vehicles 


Nebraska Power Review Board 
Negligence 

Negotiable Instruments 

Notice 


Obscenity 
Ordinances 


Parental Rights 
Parol Agreement 
Parties 

Partition 
Partnerships 
Photographs 
Pleadings 

Pleas 

Police Officers and Sheriffs 
Political Subdivisions 
Polygraph Tests 

Post Conviction 
Prejudgment Interest 
Presumptions 
Pretrial Motions 
Principal and Agent 
Prior Convictions 
Probable Cause 
Probation and Parole 
Products Liability 
Promissory Notes 
Proof 

Property 

Property Division 
Proximate Cause 
Public Officers and Employees 
Public Utilities 


Questions of Law 
Quiet Title 


Rates 

Ratification 
Rebuttal Evidence 
Recall Petitions 
Records 
Redemption 

Res Judicata 
Right to Counsel 
Rules of Evidence 


Sanitary and Improvement 
Districts 

Schools and School Districts 

Search and Seizure 

Search Warrants 

Security Interests 

Self-Defense 


Sentences 

Sexual Misconduct 
Small Claims Court 
Specific Performance 
Statute of Frauds 
Statutes 

Strict Liability 
Subrogation 
Summary Judgment 


Tape Recordings 

Tax Sale 

Taxation 

Teacher Contracts 
Termination of Employment 
Time 

Torts 

Trespass 

Trial 


HEADNOTES 


Uniform Commercial Code 


Valuation 

Vendor and Vendee 
Venue 

Verdicts 

Video Tapes 


Wages 

Waiver 

Warranty 

Waters 

Weapons 

Wills 

Wiretaps 

Witnesses 

Words and Phrases 
Workmen’s Compensation 


921 


INDEX 


Acceptance of Work. 


1. 


An express or implied acceptance of work as in com- 
pliance with a building contract operates as a waiver of 
defective performance, but this rule is inapplicable 
where the acceptance was under protest or induced by 
fraud, or where the defects were latent and unknown to 
the owner. City of Gering v. Smith Co. ................ 
Ordinarily, the acceptance of performance after a de- 
fault in performance waives the right to rely upon the 
default. City of Gering v. Smith Co. .-................ 


Accounting. 


1. 


An action for an accounting can either be one in law or 
one in equity, depending upon the circumstances in 
which it is brought. Harmon Care Centers v. Knight .. 
An accounting action at law is based upon a contract, 
express or implied. Harmon Care Centers v. Knight .. 
Generally, an action for'a legal accounting does not lie 
unless it appears that defendant has received property 
or money, not belonging to him, which he is bound to 
account for to plaintiff, and that plaintiff is the owner of 
such property or money. Harmon Care Centers v. 
FRB See oad cats di gua stata gta aig Ge ca att den gie GEOG wat Meat 
Generally, an action for an accounting in equity does 
not lie unless it appears that a fiduciary, trust, or confi- 
dential relationship exists, or that there is a compli- 
‘cated series of accounts, or that a remedy at law is in- 
adequate. Harmon Care Centers v. Knight ........... 
An action for an accounting must generally allege that 
the plaintiff demanded and the defendant refused to 
render an accounting. Harmon Care Centers v. Knight 


Acquiescence. 


1. 


Actions. 


1. 


The rule of recognition and acquiescence embodied in 
Neb. Rev. Stat. § 34-301 (Reissue 1978) is separate and 
distinct from the theory of adverse possession. Spili- 
MEK Vs SpillM@Ke v2.5). yc cs ele asl, wanna alias d suena vent aan ee 
In order for the estoppel created by recognition and 
acquiescence to operate, there must be an assent, by 
words, conduct, or silence, in a line as the boundary. 
Spilinek v. Spilinek 2.0.0.0... 0.0.0.0 eee 


A suit by a partner to collect on a note representing his 
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contribution to the partner’s capital account is an ac- 
tion at law, and ordinarily such action may not be 
turned into an equitable action for an accounting by a 
cross-petition. Jameson v. Giacalone ................. 
A suit for money had and received is based upon a no- 
tion that where one person has money to which in 
equity and good conscience another is entitled, the law 
creates a promise by the former to pay to the latter. 
Village of Morrill v. Roosevelt P.P. Dist. .............. 
New and distinct matter not maintainable as a counter- 
claim under statutory provisions and not involved in a 
proper determination of the subject matter of the origi- 
nal suit must be litigated in a separate action. Klitzing 
Vi DIGIOR sod aie Bence esibednveds Staion cushy aria caitaale beanie ican ave a Srseny 
The general purpose of a third-party action pursuant to 
Neb. Rev. Stat. § 25-331 (Reissue 1979) is to avoid two 
actions which should be tried together to save the time 
and cost of a reduplication of evidence, to obtain con- 
sistent results from identical or similar evidence, and 
to do away with the serious handicap to a defendant of 
a time difference between a judgment against him and 
a judgment in his favor against the third-party defend- 
ant. Church of the Holy Spirit v. Bevco, Inc. .......... 
A third-party claim under Neb. Rev. Stat. § 25-331 (Re- 
issue 1979) may be asserted when a third-party’s lia- 
bility is in some way dependent on the outcome of the 
main claim or when the third party is secondarily lia- 
ble to the defendant. Church of the Holy Spirit v. 
Be@vGo; INGs. 4s iesnce 4 plete ie Ae ea HIT gh ie 
A third-party defendant can be bound by the adjudica- 
tion of the main claim. Church of the Holy Spirit v. 
Bevieo 2Ine:: 3. ee ican ties et dar 2 ea eae 8 BS 
Proper use of third-party practice will avoid inconsist- 
ent verdicts in the main action and the third-party ac- 
tion. Church of the Holy Spirit v. Bevco, Inc. ......... 
The doctrine of res judicata holds that a fina] judgment 
on the merits by a court of competent jurisdiction is 
conclusive upon the parties in any later litigation in- 
volving the same action and generally is conclusive as 
to every question which was or might have been pre- 
sented and determined in the first action. Sidel v. 
Spencer: Foods: :s.cs¢5..04 these berg Peete cea gas 
Generally speaking, two cases proceeding on different 
theories to redress the same wrong involve the same 
cause of action. Simpson v. City of North Platte ...... 
The requirement that a transcript of the proceedings in 
the lower tribunal be filed with a petition in error is 
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mandatory and jurisdictional. School Dist. No. 39 v. 
FAMDOI oy eae varie he tarwa rds Se Punish ede at hain eens ii aap 
In a proceeding in error additional evidence may not be 
received, and the issues must be determined solely 
from the transcript filed with the petition. School Dist. 
NO<39 VicFarber einai dawn. agi hele x tone eas 
An action to determine the rights and liabilities of par- 
ties to a sanitary and improvement district warrant is 
an action at law. S.I.D. No. 32 v. Continental Western 
COMP) pists adie deci asbie Beas ne ca ale See anc ee 


Administrative Agencies. 


In error proceedings taken from findings and orders of an 
administrative agency or body acting in a quasi- 
judicial capacity, as in the case at bar, only two ques- 
tions are ordinarily presented for decision. The 
general rule is that if it appears in such cases that such 
agency or body has acted within its jurisdiction and 
that all of the jurisdictional facts essential to uphold its 
findings and orders are sustained by some competent 
evidence, such findings and orders will be upheld in 
error proceedings to the District Court and on appeal to 
this court. Garza v. City of Omaha ................... 


Administrative Law. 


1. 


As a general rule, the words ‘‘final and binding,’’ when 
used in ordinances or statutes to refer to the decision of 
an administrative official or agency, mean that it is the 
definitive act of that official or agency and is binding 
until and unless it is set aside by judicial review. City 
of Lincoln v. Soukup ......... 0... cee eee 
One cannot be denied the right of review in the appel- 
late courts. City of Lincoln v. Soukup ................. 
A contract to compel parties to arbitrate future dis- 
putes and thus to oust the courts of jurisdiction to settle 
such disputes is against the public policy of this state 
and is void. City of Lincoln v. Soukup ................. 
Where the law imposes upon a state officer the per- 
formance of a ministerial duty in which a private 
individual has a special, direct, and distinctive interest, 
the officer is liable to such individual for any injury 
which he may proximately sustain in consequence of 
the failure to perform the duty at all, or to perform it 
properly. Harmon Care Centers v. Knight ............ 


Adverse Possession. 


1. 


Actions to quiet title based upon adverse possession are 
equitable in nature. Horky v. Schriner ................ 
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Where a fence is constructed as the boundary line, al- 
though it is not the actual boundary line, and the par- 
ties claim ownership of land up to the fence for the un- 
interrupted statutory period, the parties gain title to 
such land by adverse possession. Horky v. Schriner 

To gain title by adverse possession, the acts of do- 
minion over the land must be so open, notorious, and 
hostile as to put an ordinarily prudent person on notice 
of the fact that his lands are in the adverse possession 
of another. Horky v. Schriner ...................0.055 
A claim of adverse possession must be proved by a pre- 
ponderance of the evidence showing actual, open, ex- 
clusive, and continuous possession under a claim of 
ownership for a period of 10 years. Horky v. Schriner 
After the running of the statute, an adverse possessor 
has an indefeasible title which can only be divested by 
his conveyance of the land to another, or by a subse- 
quent disseisin for the statutory period. Mack v. Lueb- 
BON: tata ik ae Satna Tae ne hea ites 
A party who has acquired the title to land by adverse 
possession may redeem from a delinquent tax sale be- 
fore the delivery of a tax deed. Mack v. Luebben ..... 


Affidavits. 


1. 


Agency. 


The provisions of Neb. Rev. Stat. § 29-3303 (Reissue 
1979) require a showing of probable cause that a crime 
has been committed and that the person compelled to 
produce the nontestimonial evidence has committed 
that crime. State v. Evans .......... cece cee eee 
A “totality of the circumstances”’ test is to be used to 
determine the sufficiency of an affidavit used to obtain 
a search warrant. State v. Gilreath................... 
If the circumstances set forth in the affidavit, including 
the veracity and basis of knowledge of persons sup- 
plying hearsay information, indicate that there is a fair 
probability that evidence of a crime may be found at 
the place described, the affidavit is sufficient. State v. 
GAP ORT, 2 ba ascia thse sence seeiiied gia eater Pens acelgecmacelentg ee gees layetacetaoe tp 
An issuing magistrate is required only to make a prac- 
tical, commonsense decision whether, given all the cir- 
cumstances set forth in the affidavit before him, in- 
cluding the veracity and basis of knowledge of persons 
supplying hearsay information, there is a fair proba- 
bility that contraband or evidence of a crime will be 
found ina particular place. State v. Gilreath ......... 


A party who has knowingly permitted others to treat one 
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Alimony. 
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INDEX 


as his agent is estopped to deny the agency. Ryder 
Truck Rental v. Transportation Equip. Co. ............ 


An affirmance of an unauthorized transaction can be 
inferred from a failure to repudiate it. Bank of Valley 
Ve SNUNK soe or6 sae cieens Sete be Ghyate iaaiua Gag agareee he 
Ratification of an agent's unauthorized acts may be 
made by overt action or inferred from silence and inac- 
tion. Bank of Valley v. Shunk ....................0.00. 
Although an invitee on the premises of another may 
very well be aware of the dangers inherent in the prem- 
ises, he may not necessarily be aware of the dangers 
inherent in the actions of the agents of the possessor of 
the premises. Ellis v. Far-Mar-Co .................... 
Where an invitee on the premises of another must of ne- 
cessity knowingly place himself in a position of danger 
so as to accomplish his job, he is nevertheless entitled 
to a warning from the agents of the possessor of such 
premises before the latter cause a change in circum- 
stances likely to cause injury to the invitee. Ellis v. 
Par-Mar-Co: 2. ceca cp cis eae ieee cianeeneecnbeeeenes 2 a5 


A court, in an appropriate case, may require sufficient 
security to be given for the payment of alimony and 
child support awards. Lacey v. Lacey ................ 
The ultimate test for division of marital property and 
an award of alimony is one of reasonableness. Burger 
Ve: BUrgOR 5.25.0. 8 AN ieee ta. weaned Og, oa ama EN MDs bale Sake 


Appeal and Error. 


1. 


Upon review of an order of the Nebraska Power Re- 
view Board, this court is guided by the rule that deter- 
mination of what is consistent with the public con- 
venience and necessity is a question of fact peculiarly 
for the determination of the board. This court may 
question only whether the board acted within the scope 
of its authority and if the order complained of is sup- 
ported by the evidence and is reasonable and not arbi- 
trarily made. In re Applications of Nebraska P.P. 
DISt.. sic accanetietss wteVdh Bh aeaes sodas © deine aad es 
Although the Nebraska Power Review Board may not 
be required to follow the technical common-law rules of 
evidence in ruling on offered evidence which may pos- 
sess probative value, nonetheless neither that agency 
on initial hearing nor this court on review is required to 
sift through a voluminous record made in a hearing 
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other than the one under consideration to determine 
whether such record contains anything probative of the 
particular issue under consideration. In such case the 
proponent of the evidence is required to index and 
designate that evidence which it feels is relevant in ac- 
cordance with the rules of the agency. In re Applica- 
tions of Nebraska P.P. Dist. .................02....000. 
The findings of a court in a law action have the effect of 
a jury verdict and will not be set aside unless clearly 
wrong. Jameson v. Giacalone .................-...00. 
In equity cases we review the record de novo and reach 
an independent conclusion without reference to the con- 
clusion reached by the trial court; except, however, 
that where credible evidence is in conflict we give 
weight to the fact that the trial court saw the witnesses 
and observed their demeanor while testifying. Spilinek 
VeSpilinek: 2 ve Gas ead Sls ik ie eek fda See ie 
Northport Irr. Dist. v. Jess ........ 0.66. 
Strickér'v Knaub:ccs6 3. eee ees s eee ena eee de Fae 
Matthews v. Matthews ............ 0.0. c eee cece ee 
Whether properties, the subject of other sales, are suf- 
ficiently similar to the property condemned to have 
some bearing on the value under consideration, and to 
be of aid to the jury, must necessarily rest largely in 
the sound discretion of the trial court. The trial court’s 
determination will not be interfered with in the absence 
of an abuse of discretion. The exact limits, either of 
similarity or difference, or of nearness or remoteness 
in point of time, depend upon the location and charac- 
ter of the properties and the circumstances of the case. 
Wear v. State of Nebraska ...............0... 02.0 e ue 
The amount of damages sustained in a condemnation 
action is peculiarly a question of a local nature and or- 
dinarily is to be determined by a jury. Where the evi- 
dence is conflicting, this court will not ordinarily inter- 
fere with the verdict of the jury unless it is clearly 
wrong. Wear v. State of Nebraska .................... 
In our review of orders and decisions of the Commis- 
sion of Industrial Relations, we are restricted to con- 
sidering whether the order of that agency is supported 
by substantial evidence justifying the order made, 
whether it acted within the scope of its statutory au- 
thority, and whether its action was arbitrary, capri- 
cious, or unreasonable. IAFF Local 831 v. City of No. 
PAU os ieee dots eid este eee Peo etansia no ROO 
In a criminal case tried to the court without a jury, the 
findings of the court have the effect of a jury verdict 
and will not be disturbed on appeal unless clearly 
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wrong, and the verdict must be sustained if there is 
substantial evidence, taking the view most favorable to 
the State, to support it. Statev. Kanger .............. 
A finding of the trial court that a statement of an ac- 
cused is voluntary will not ordinarily be set aside on 
appeal unless the finding is clearly erroneous. State v. 
PALO oie etese sd oh Poe o'er dallec ee shy ag as ae phen ee Reatee 


A motion for a change of venue in a criminal case is ad- 
dressed to the sound discretion of the trial court, and its 
ruling will not be disturbed on appeal unless a clear 
abuse of discretion is shown. State v. Rife ............ 
In reviewing actions of a board of equalization in de- 
termining the actual value of property, the applicable 
statute, Neb. Rev. Stat. § 77-1511 (Reissue 1981), re- 
quires such appeals to be heard as in equity, with a de- 
termination anew of all questions raised before the 
county board relating to the amount of the assessment 
of the property, except that the court shall affirm the 
action taken by the board unless evidence is adduced 
establishing that the action of the board was unrea- 
sonable or arbitrary. Spencer Holiday House v. 
County Bd. of Equal. 0.0.0... 0. cece ee 
Richman Gordman v. Board of Equalization .......... 
Airport Inn v. County Bd. of Equalization ............. 
The presumption that a board of equalization has faith- 
fully performed its official duties disappears when 
there is competent evidence on appeal to the contrary, 
and from that point on the reasonableness of the valu- 
ation fixed by the board of equalization becomes one of 
fact based upon evidence, unaided by presumption, 
with the burden of showing such value to be unreason- 
able resting upon the appellant on appeal from the ac- 
tion of the board. Spencer Holiday House v. County 
Bd./0f Bqual. 3 isn: ewan eo gna can dant na anes ¢ 
Richman Gordman v. Board of Equalization .......... 
In appeals from actions of the county board of equal- 
ization in determining the actual value of property, the 
burden is upon the taxpayer to show by clear and con- 
vincing evidence that the board’s determination as to 
actual value is incorrect and invalid. Spencer Holiday 
House v. County Bd. of Equal. ...................00005. 
Richman Gordman v. Board of Equalization .......... 
Airport Inn v. County Bd. of Equalization ............. 
In an appeal to the county board of equalization or to 
the District Court, and from the District Court to this 
court, the burden of persuasion imposed on the com- 
plaining taxpayer is not met by showing a mere differ- 
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ence of opinion unless it is established by clear and con- 
vincing evidence that the valuation placed upon his 
property when compared with valuations placed on 
other similar property is grossly excessive and is the 
result of a systematic exercise of intentional will or 
failure of plain duty, and not mere errors of judgment. 
Spencer Holiday House v. County Bd. of Equal. ........ 
Although disputed, if there are facts which would justi- 
fy the finding that appellee sustained an accident aris- 
ing out of and in the course of his employment, those 
findings will not be set aside on appeal. Halbert v. 
Champion International ........... 0.00.0... eee ee eee 
Findings of fact made by the Workmen’s Compensation 
Court on rehearing have the same force and effect as a 
jury verdict in a civil case and, if supported by suffi- 
cient evidence, will not be disturbed on appeal unless 
clearly wrong. Heironymus v. Jacobsen Transfer ..... 
Friedeman v. State .............. 0.00.02 2 ee eee 
Kokes: Vs Shater<.: i cgethaa hae ea deen cs eg Seti dete 
Brown v. Leavitt Lane Farm ................. 00.00.00. 
Hamer v. HENnry ...ec cei e eee ieee esta ne bee deeb ae 
Randall v. Safeway Stores .............. 0.0. c cee eee eee 
Minshall v. Plains Mfg. Co. ......... 0... scene 
In reviewing cases involving conflicting testimony it is 
not the province of this court to resolve conflicts in the 
evidence, pass upon the credibility of witnesses, deter- 
mine the plausibility of explanations, or weigh the evi- 
dence. Such matters are for the trier of fact, and the 
verdict must be sustained if, taking the view most fa- 
vorable to the State, there is sufficient evidence to 
supportit. State v. Beach .................. 000.00 e ee 
In the absence of an abuse of discretion by the trial 
court, this court will not disturb on appeal a sentence 
imposed within the statutory limits. State v. Beach ... 
State v. Pearson ......... 2... cece cece eee eee eee neee 
State.Vi Nix* ic pe cid te ees Sy dsadanees toed heea tees ae deals 
State v. Pierce and Wells ............00 0.002 eee eee 
A decree fixing custody of minor children will not be 
modified unless there has been a change of circum- 
stances indicating that the person having custody is un- 
fit for that purpose or that the best interests of the chil- 
dren require such action. Tautfest v. Tautfest ........ 
Inasmuch as no Specific theories of recovery are re- 
quired to be pleaded in small claims court, that court’s 
decision must be affirmed by the District Court if it can 
be founded on any theory supported by the evidence. 
Harris v. Eberhardt ............. 0.22 ccc ccc eee eee 
A party has the right to cross-examine a witness with 
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regard to an interest which affects credibility. Failure 
to permit such inquiry constitutes reversible error if 
prejudice results to the complaining party. L. J. Vontz 
Constr. Co. v. Alliance Indus. ...................---4.. 
In an appeal to the Supreme Court from a decree of dis- 
solution, the marital status continues until a final deter- 
mination ishad. Statev. Palmer ..................... 
A lien claimant has the burden to establish the validity 
and amount of his lien. Columbus Fed. S. & L. Assn. v. 
Swails Constr: Cow .. 0. eio5c eek bok Os Se ied Wee Ae 
On appeal of domestic relations cases, this court is re- 
quired to make independent conclusions of fact without 
reference to the conclusion reached by the trial court. 
Hinz! Vv: (HInZ:. 08 scan gece keels ie be etree VARS 


As a general rule, a proper judgment will not be re- 
versed even if the trial court did not give the right rea- 
son for its rendition. Hinz v. Hinz..................... 
Questions presented on appeal but not necessary to a 
decision need not be determined. State v. Wenzel ..... 
A motion for post conviction relief can not be used as a 
substitute for an appeal or to secure a. further review of 
issues already litigated. State v. Ohler ............... 
Once a motion for post conviction relief has been ju- 
dicially determined, any subsequent motion for such 
relief from the same conviction and sentence may be 
dismissed unless the motion affirmatively shows on its 
face that the basis relied upon for relief was not avail- 
able at the time of the filing of the prior motion. State 
VQ OR™ ce tee h Me he Neate cee ead eal ina 8 Wages teil deuce eday 
Where two or more defendants are convicted for the 
same offense and different penalties are inflicted, and 
it appears from the evidence that the defendant receiv- 
ing the least punishment is at least equally guilty, it 
may be necessary for this court to examine the evi- 
dence to determine whether there were justifiable rea- 
sons for the distinctions and whether the higher sen- 
tence should be reduced. State v. Nix ................. 
In the absence of a timely motion for new trial, a notice 
of appeal must be filed within 1 month after rendition of 
the judgment or decree or the making of the final or- 
der. Sederstrom v. Wrehe ...........--....0..000..20. 
After a jury has considered all the evidence and re- 
turned a verdict of guilty, that verdict may not, as a 
matter of law, be set aside on appeal for insufficiency 
of evidence, if the evidence sustains some rational 
theory of guilt. Statev. Evans ..............0....20.5. 
In determining the sufficiency of the evidence to sus- 
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tain a conviction, it is not the province of this court to 
resolve conflicts in the evidence, pass on the credibility 
of witnesses, determine the plausibility of explanations, 
or weigh the evidence. Such matters are for the trier 
of fact, and the verdict must be sustained if, taking the 
view most favorable to the State, there is sufficient evi- 
dence to support it. State v. Evans ................... 
State v. Pierceand Wells .............. 20.00. ..00000005 
Consideration of assignments of error is limited to 
those discussed in the brief. State v. Evans ........... 
Nerud v. Haybuster Mfg. ........... 0... ccc cece eee ee 
Error cannot be predicated on the failure to give ten- 
dered jury instructions absent prejudice to the rights of 
the defendant. State v. Evans ................, Saeko 
An order denying probation and a sentence imposed 
within statutorily prescribed limits will not be dis- 
turbed on appeal unless there has been an abuse of dis- 
cretion on the part of the sentencing judge. State v. 
TOV ANS. 8 Fpensne hho HEAR ye ear hae Beare Hind sapeahe FEES es ¥ 
An assignment of error which requires an examination 
of evidence cannot prevail on appeal in the absence of a 
bill of exceptions; the only question presented under 
such circumstances is the sufficiency of the pleadings 
to sustain the judgment of the trial court. State v. Rob- 
ATISOM Ss oi ty raagstes ce ESE Reet he Sek both viet a ayeo aia phe oe 
The duty of the reviewing court is simply to ensure that 
the magistrate had a substantial basis for concluding 
that probable cause existed. State v. Gilreath ........ 
A judgment will not be reversed for error in admitting 
evidence which is cumulative in nature if evidence 
which was properly admitted clearly established the 
guilt of the defendant beyond a reasonable doubt. State 
VGN CA a eos is oat 2 tiga ang 28 hs Ok Ve RES BAO 
The Supreme Court reserves the right to note and cor- 
rect plain error which appears on the face of the rec- 
ord, in furtherance of the interests of substantial jus- 
tice. State v. Prichard ............... 0.00 e eee eee 
Absent a showing of an abuse of discretion, the Su- 
preme Court will not ordinarily set aside a determina- 
tion by the District Court as to whether or not good 
cause has been shown. Singleton v. South Platte Nat. 
Resources Dist). i. dates. lg ecg eae eee soda 
The fact that counsel is misinformed or uninformed as 
to the requirements of filing a petition on appeal in the 
District Court is not a showing of good cause within the 
meaning of the statute. Singleton v. South Platte Nat. 
Resources. Dist: secu. see ye aa ts Saad Soest SPE ee 
Although this court is hesitant to disturb the division of 
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property made by the trial court in a dissolution pro- 
ceeding, we must do so when it is patently unfair on the 
record. Martinv. Martin .......................0..... 
The trial court is vested with broad discretion in con- 
sidering requests of defense counsel for discovery, and 
error can be predicated only upon an abuse of such dis- 
cretion. State v. Pierce and Wells .................... 
A motion for continuance is addressed to the sound dis- 
cretion of the court, and in the absence of a showing of 
an abuse of discretion, a ruling on a motion for a con- 
tinuance will not be disturbed on appeal. State v. 
Pierce:and WellS ies: isc 5 a ew een ee hea beth he Oe A SS 
Appeals from a determination by a claims deputy to an 
appeal tribunal, under Neb. Rev. Stat. § 48-634 (Cum. 
Supp. 1982) of the Employment Security Law, must be 
filed within 20 days of the date of mailing of the notice 
of determination, except that for good cause shown the 
tribunal may take jurisdiction over appeals filed out- 
side the prescribed appeal period. Nicholson v. City of 
Belle VUe:.ii.3 co ekesis pare ags were oka sie panes eee TAM 
Decisions of an appeal tribunal appealed to the District 
Court shall be heard de novo on the record, except that 
the court on its own motion may order additional evi- 
dence to be taken before it. Nicholson v. City of Belle- 
VUE et A Ss serene wid ak Std vere Me ema wabete haesueck 
Appeals from the District Court involving the Employ- 
ment Security Law are heard by this court de novo on 
the record. Nicholson v. City of Bellevue ............. 
Generally, the right of appeal is statutory, and the time 
requirements set forth in the statute are mandatory 
and must be complied with before the appellate tri- 
bunal acquires jurisdiction of the subject matter. 
Nicholson v. City of Bellevue ....................000004 
A claim of newly discovered evidence will not sustain 
the appellant’s burden of showing good cause for filing 
a late appeal under Neb. Rev. Stat. § 48-634 (Cum. 
Supp. 1982) of the Employment Security Law, unless it 
appears that such evidence, if offered and admitted in 
the former proceeding, probably would have produced 
a different result. In other words, the appellant must 
demonstrate that with the newly discovered evidence 
he or she is able to make out a valid claim or defense 
before an appeal tribunal may take jurisdiction over an 
appeal filed beyond the 20-day limitation. Nicholson v. 
City of Bellevue ............. 00.20 ccc eens 
This court hears appeals of juvenile proceedings de 
novo upon the record, but accords the findings of fact of 
the juvenile court great weight because it both heard 
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and observed the parties and witnesses. In re Interest 
of Hochstetler= 2c s.ces dein cceaed bok tag Riga waseo eh get 
In re Interest of R.D.J. and K.S.J...0000..000000...004. 
Factfindings by the trial court on a motion to suppress 
will not be overturned on appeal unless clearly wrong. 
State v. Whitmore, White, and Henderson ............. 
Findings of fact made by the compensation court will 
not be set aside on appeal unless clearly wrong. How- 
ever, where there is not sufficient competent evidence 
in the record to warrant the making of the award, or 
the findings of fact do not support the award, this court 
must modify, reverse, or set aside the award. Niesen 
v. Logan County Co-op Oil Assn. ............0..0..0000. 
This court will not consider generalized and vague as- 
sertions of error which do not advise as to the issues 
submitted for decision. Nerud v. Haybuster Mfg. ..... 
Findings of a court in a law action in which a jury has 
been waived have the effect of a jury verdict and will 
not be disturbed on appeal unless clearly wrong. In 
such a circumstance it is not within our province to re- 
solve conflicts in or to weigh the evidence; if there is a 
conflict in the evidence, this court will review the judg- 
ment rendered and will presume that controverted 
facts were decided in favor of the successful party. 
Nerud v. Haybuster Mfg. .................0000 0c sees 
A proper judgment will not be reversed even if the trial 
court did not give the right reason for its rendition; a 
trial court’s judgment is to be affirmed if the evidence 
sustains any theory of recovery pled by the plaintiff, ir- 
respective of which theory the trial court relied upon. 
Nerud v. Haybuster Mfg. ..............-...000. 000000. 
The failure to endorse the names of the State’s wit- 
nesses on the information is not grounds for reversal in 
the absence of a showing of prejudice. State v. Esluer 

All instructions must be read together, and if the in- 
structions taken as a whole correctly state the law, are 
not misleading, and adequately cover the issues, there 
is no prejudicial error. State v. Esluer ............... 
Evidence which does not appear in the record cannot 
be considered on appeal by the Supreme Court. Mace 
Vi MA CO. fics poe pee are dhels fies eeahea Tt detente 
In a marriage of less than 2 years’ duration, where the 
trial court has restored the parties to approximately 
the position each was in before the marriage, such dis- 
position, if supported by the evidence, will be affirmed 
on review. Humphrey v. Humphrey .................. 
In reviewing the sustaining of a demurrer this court 
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must treat the facts alleged in the petition as undis- 
puted. Morris v. Lutheran Medical Center ............ 
The court must accept the facts as set forth in the peti- 
tion and may not notice or consider extrinsic matters in 
determining whether a pleading states a cause of ac- 
tion. Morris v. Lutheran Medical Center .............. 
A defendant cannot predicate error on the admission of 
evidence to which no objection was made at the time 
the evidence was adduced. State v. Harper ........... 
In error proceedings taken from findings and orders of 
an administrative agency or body acting in a quasi- 
judicial capacity, as in the case at bar, only two ques- 
tions are ordinarily presented for decision. The gen- 
eral rule is that if it appears in such cases that such 
agency or body has acted within its jurisdiction and 
that all of the jurisdictional facts essential to uphold its 
findings and orders are sustained by some competent 
evidence, such findings and orders will be upheld in 
error proceedings to the District Court and on appeal to 
this court. Garza v. City of Omaha ................... 
An action for specific performance is triable de novo on 
appeal to this court. Cole v. Hickey ................... 
One cannot be denied the right of review in the appel- 
late courts. City of Lincoln v. Soukup ................. 
A contract to compel parties to arbitrate future dis- 
putes and thus to oust the courts of jurisdiction to settle 
such disputes is against the public policy of this state 
and is void. City of Lincoln v. Soukup ................. 
When a new trial is sought for juror misconduct, the 
finding of the trial court will not be set aside unless the 
evidence of misconduct is clear and convincing. Ellis 
Ve War: Mar-Co cotre ch hath eb Pete RN 6 ee 2s 
An action to compel the specific performance of an oral 
contract to devise real property by will is equitable in 
nature and is reviewed de novo on the record on appeal 
to this court. Matthews v. Matthews .................. 
The court regards with grave suspicion any claim of an 
oral contract to devise property by will, and must, in its 
de novo review of the record, discover clear, satisfac- 
tory, and unequivocal evidence of the existence of the 
alleged oral contract and its terms. Matthews v. 
MattneWS: weve dice ate tant I he oe Te oe re hg 
Application for a physical examination of an injured 
party should be made before the commencement of the 
trial of a cause, and if not made until after the trial has 
commenced, a sufficient reason should be assigned why 
such request was not made before the commencement 
of the trial. Where such request is made during the 
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progress of the trial, it rests within the sound discretion 
of the court whether such request be granted, and the 
ruling of the court thereon will not be disturbed, unless 
from all the circumstances an abuse of discretion ap- 
pears. Hoegerl v. Burt ................20000..22020005- 
A verdict will not be set aside unless it is against the 
weight of the evidence, or appears to have been the re- 
sult of passion, prejudice, mistake, or disregard of the 
rules of evidence or the law. Hoegerlv. Burt ......... 
The determination of the admissibility of a photograph 
is within the discretion of the trial court. The decision 
of the trial court will not be reversed in the absence of 
a clear abuse of discretion. State v. Birge ............ 
A proper objection, stating the specific grounds there- 
for, and an adverse ruling thereon must appear on the 
record to preserve the issue for consideration on ap- 
peal. State v. Birge ........... ccc ccc cee eee 
In determining whether the rights of a defendant have 
been prejudiced such that a reversal of a conviction is 
warranted, the claim of prejudice must be evaluated in 
the context of the entire record. State v. Birge........ 
One seeking post conviction relief has the burden of es- 


tablishing the basis for such relief, and the findings of- 


the District Court in denying relief will not be disturbed 
on appeal unless they are clearly erroneous. State v. 
Waterman: sie cveiitsaitanmnoe sbi aine ibe yn told Mia wade mtg ts 
An order or decree sustaining a demurrer will be af- 
firmed if any one ground of the demurrer is well taken, 
irrespective of whether the ruling is based on an er- 
roneous ground. Harmon Care Centers v. Knight ..... 
An equitable action for an injunction is reviewed de 
novo, Subject to the rule that where credible evidence is 
in conflict on material issues of fact, this court will con- 
sider the fact that the trial court observed the wit- 
nesses and accepted one version of the facts over an- 
other. Burtonv. Annett ............ 20.00. c ee eee ee eee 
The requirement that a transcript of the proceedings in 
the lower tribunal be filed with a petition in error is 
mandatory and jurisdictional. School Dist. No. 39 v. 
Rarber oe: Sica ntti bats esta eee Ah oe ek ek, s Bete 
In a proceeding in error additional evidence may not be 
received, and the issues must be determined solely 
from the transcript filed with the petition. School Dist. 
No. 39-Vo Farber :2c065 dc.060e ens ese pe ee le ero ee 
AS a general rule, where the record presents nothing 
more than conflicting medical testimony, this court will 
not substitute its judgment for that of the compensation 
court. Hamerv. Henry .............2....5 2.02. e eee eeee 
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In testing the sufficiency of the evidence to support the 
findings of the compensation court, every controverted 
fact must be resolved in favor of the successful party, 
and such party should have the benefit of every infer- 
ence that can be drawn therefrom. Hamer v. Henry 

Minshall v. Plains Mfg. Co. .................0.0...-04. 
Where a jury is waived in a declaratory judgment ac- 
tion in which there are questions of fact, the findings of 
the trial court on such issues have the effect of a jury 
verdict and will not be set aside unless clearly wrong. 
S.I.D. No. 32 v. Continental Western Corp. ............. 
A judgment on a fact issue tried to the court alone has 
the effect of a verdict of a jury and will not be set aside 
unless clearly wrong. West Town Homeowners Assn. 
Vi SCHNCIGER oe, sx epecsck whe he tele adsje aid 44 ood sale ole oa tes 


Appurtenances. 


Station connects, or housedrops, a part of a cable televi- 
sion distribution system, which are actually annexed to 
the realty or something appurtenant thereto, are appro- 
priated to the use or purpose of that part of the realty 
with which they are connected; and if the intention of 
the party making such annexation is to make these ar- 
ticles permanent accessions to the freehold, they be- 
come fixtures attached to the real estate of the sub- 
scriber and are not subject to taxation as personal 
property belonging to the cable television company. 
T-V Transmission v. County Bd. of Equal. ............. 


Assignments. 


Attorney 


1. 


Generally, an assignor retains only those rights which 
have not passed to the assignee by the assignment, and 
the assignor loses all right to control or enforce an as- 
signed right against the obligor. Ryder Truck Rental 
v. Transportation Equip. Co. ....................-...0.. 


Fees. 
In the determination of a reasonable attorney fee, the 
court should consider the importance of and the result 
of the case, the difficulties thereof, the degree of pro- 
fessional skill demonstrated, the diligence and ability 
required and exercised, the experience and profes- 
sional training of the attorney, the difficulty of the 
questions of fact and law that are raised, and the time 
and labor necessarily required in the performance of 
those duties. Wear v. State of Nebraska .............. 
The court, in awarding a reasonable attorney fee, may 
consider the actual agreement existing between a liti- 
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gant and his attorney, including an obligation to pay a 
contingent fee. While the actual agreement is neither 
the sole factor nor a factor to be given any greater 
weight than any of the other factors, it may neverthe- 
less be considered. Wear v. State of Nebraska ........ 
It is the practice in this state to allow the recovery of 
attorneys’ fees only in such cases as are provided for 
by law, or where the uniform course of procedure has 
been to allow such recovery. As a general rule of prac- 
tice in this state, attorneys’ fees are allowed to the suc- 
cessful party in litigation only where such allowance is 
provided by statute. City of Gering v. Smith Co. ...... 
Anderson Mktg. Associates v. Roberts ................ 
West Town Homeowners Assn. v. Schneider ........... 
Ordinarily, attorney fees will not be allowed in an ap- 
peal of a default judgment. Anderson Mktg. Associ- 
ates:v. Roberts™ ias.ccccccans Hokie a eed ene messes ¢ 


938 
3. 
4. 
Bailment. 


In a bailment for hire or a mutually reciprocal bailment 
case, in the absence of statutory or contractual provi- 
sions to the contrary, once bailor proves delivery of 
property to bailee in good condition and failure to rede- 
liver upon timely demand, the burden is irrevocably 
fixed upon bailee to prove by a preponderance of the 
evidence that he has exercised due care to prevent the 
loss, damage, or destruction of the property. This 
principle applies to all bailment for hire cases, whether 
brought in tort or in contract, in which bailee has exclu- 
sive control over the property at the time it was lost, 
destroyed, or damaged. Nash v. City of North Platte, 
198 Neb. 623, 255 N.W.2d 52 (1977), and its predecessors 
are overruled. Knight v.H& HChevrolet ............ 


Banks and Banking. 


1. 


Mutuality in membership is basic and essential in a 
savings and loan association. Nebraska League of 8. & 
Tee: ASSNS¥ Vs JORNSOMN sar wit se oS secetng eee dao Wlotednace sl never 
An act of a savings and loan association must conform 
with the statutes governing the existence and activities 
of savings and loan associations. Any act not author- 
ized by such statutes is beyond the powers conferred 
upon a savings and loan association. Nebraska League 
of S. & L. Assns. v. Johnson ............ 000.2022. se eee 


Boundaries. 


1. 


The rule of recognition and acquiescence embodied in 
Neb. Rev. Stat. § 34-301 (Reissue 1978) is separate and 
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distinct from the theory of adverse possession. Spili- 
Nek Vi. SPilink oy 2s Seba s 6 6G Ras ones eee Mice 
In order for the estoppel created by recognition and 
acquiescence to operate, there must be an assent, by 
words, conduct, or silence, in a line as the boundary. 
Spilinek v. Spilinek ............0....00 0 ...200000000005 
Neb. Rev. Stat. § 34-103 (Reissue 1978) does not author- 
ize assessment of one-half the cost of surveying a dis- 
puted boundary line to the other party. Spilinek v. 
Spilineles 3 soe esoteric en en wae se cae 
Where a fence is constructed as the boundary line, al- 
though it is not the actual boundary line, and the par- 
ties claim ownership of land up to the fence for the un- 
interrupted statutory period, the parties gain title to 
such land by adverse possession. Horky v. Schriner 


Generally, a broker is entitled to a commission on a sale 
by the principal, where, in addition to language indicat- 
ing an exclusive agency, there is a special contractual 
provision giving a right to a commission on a sale by 
the owner. Kerry-Rand & Associates v. Peddicord .... 


Case Disapproved. 


To the extent this decision is in conflict with our decision 
in Sherlock v. Sherlock, 112 Neb. 797, 201 N.W. 645 
(1924), our opinion in Sherlock is disapproved. Frank- 
linVicCPAWIEY> © cs ishsenlew ex cst eas einai Pa cot ala ret Vana 


Case Overruled. 


In a bailment for hire or a mutually reciprocal bailment 
case, in the absence of statutory or contractual provi- 
sions to the contrary, once bailor proves delivery of 
property to bailee in good condition and failure to re- 
deliver upon timely demand, the burden is irrevocably 
fixed upon bailee to prove by a preponderance of the 
evidence that he has exercised due care to prevent the 
loss, damage, or destruction of the property. This 
principle applies to all bailment for hire cases, whether 
brought in tort or in contract, in which bailee has ex- 
clusive control over the property at the time it was lost, 
destroyed, or damaged. Nash v. City of North Platte, 
198 Neb. 623, 255 N.W.2d 52 (1977), and its predecessors 
are overruled. Knight v.H & HChevrolet ............ 


Charities. 


1. 


Property is not used for financial gain or profit to ei- 
ther the owner or user if no part of the income from it 
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is distributed to the owner’s or user’s members, direc- 
tors, or officers, or to private individuals. United Way 
v. Douglas Co. Bd. of Equal. ......................005- 
Concurrent ownership and use of property in a single 
entity is not required in order for property to qualify 
for a charitable exemption from taxation. United Way 
v. Douglas Co. Bd. of Equal. ............ 0.020... 0. eee 
Lease of property to a charitable organization by a 
charitable organization for substantially less than its 
fair rental value is a use of the property for a charita- 
ble purpose. United Way v. Douglas Co. Bd. of Equal. 

Vacant space in property owned by a charitable or- 
ganization is exempt from taxation if it is intended for 
a charitable use, the dominant use of the property as a 
whole is for exempt purposes, and the conditions under 
which it is held preclude its use for commercial pur- 
poses. United Way v. Douglas Co. Bd. of Equal. ...... 


Child Custody. 


1. 


A decree fixing custody of minor children will not be 
modified unless there has been a change of circum- 
stances indicating that the person having custody is un- 
fit for that purpose or that the best interests of the chil- 
dren require such action. Tautfest v. Tautfest ........ 
Haake-v: Haake ~ cece ccid og piaientae teks eee sd as 
Under Neb. Rev. Stat. § 42-364 (1978), the trial court on 
its own motion may make subsequent changes or modi- 
fications in a decree of dissolution of a marriage in re- 
lation to any minor children and their maintenance 
when required, but only after notice to the parties and 
an opportunity to be heard. Tautfest v. Tautfest ...... 
Sexual misconduct is a factor which may be considered 
in deciding the issue of custody. It may support a find- 
ing of a change of circumstances sufficient to conclude 
that one who had custody is no longer fit for that pur- 
pose or that the best interests of the child require such 
change. Hinz v. Hinz ........ 02... cece ee 
Among the factors considered by a court in determina- 
tion of custody in dissolution proceedings are moral fit- 
ness of the parents; respective environments offered 
by each parent; the emotional relationship between the 
child and the parents; the age, sex, and health of the 
child; the effect on the child of continuing or disrupting 
an existing relationship: the attitude and the stability 
of character of each parent; and the capacity to furnish 
the physical care, education, and needs of the child. 
Moeller v. Moeller ............. 0.0.0.0 eee eee eee ee 
Habeas corpus proceedings may be used to enforce a 
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foreign judgment regarding child custody. Mace v. 
MAACO: sich eh eetao a Aes xe Saale e eee Une Gd oooutees 
Neb. Rev. Stat. § 43-1213 (Cum. Supp. 1982) does not re- 
quire automatic enforcement of a foreign decree or a 
foreign modification of a decree simply because it is 
shown to the court that it exists. Rather, the statute 
requires that the court in which enforcement is sought 
examine the jurisdictional foundation upon which the 
foreign court acted. Macev. Mace ................... 
If the foreign court has assumed jurisdiction under 
statutory provisions substantially in accordance with 
the Uniform Child Custody Jurisdiction Act or under 
factual circumstances meeting the UCCJA jurisdic- 
tional standards, then the court must recognize and en- 
force the foreign decree. Mace v. Mace .............. 
Primarily, the Uniform Child Custody Jurisdiction Act 
is concerned with subject-matter jurisdiction and not 
personal jurisdiction. Submission of a person to the ju- 
risdiction of the court does not alone confer jurisdiction 
under the act. Macev. Mace ......................... 
Usually the best interests of the children are served by 
having a determination in the state where the parties 
both reside and where the facts concerning the custody 
of the children are more readily available to the court. 
Mace'v Mace’ ....5.e56rs goed ey oe Pega teak ee ke 
The home state concept is therefore of the utmost im- 
portance in the Uniform Child Custody Jurisdiction 
Act, requiring the courts, when possible, to choose that 
forum to adjudicate custody disputes. Mace v. Mace 

The controlling consideration in a child custody deter- 
mination is the best interests and welfare of the child. 
Mace ViAMACE | fe 003 iit Cielito ata ee Beh ee 
Haake Vv. Haake: 26. ss.c0c eens ned cee chin tee esa daeees 
Among the factors to be considered in determining the 
best interests of the children are the moral fitness of 
the parents, respective environments offered by each 
parent, emotional relationship between the children 
and parents, and the age, sex, and health of the chil- 
dren. Sexual misconduct, while not determinative, 
may be considered. Macev. Mace.................... 
A child’s statement of preference of custody may be 
considered. Mace v. Mace .......................24.- 
Other considerations are the effect on the children of 
continuing or disrupting an existing relationship, atti- 
tude and stability of each parent, and the capacity to 
furnish physical care, education, and needs of the chil- 
dren... .Mace:v:: Maceo shcite3 D2 exh deoe cae teas wien ds 
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Child Support. 


1. 


A court, in an appropriate case, may require sufficient 
security to be given for the payment of alimony and 
child support awards. Lacey v. Lacey ................ 
Where an award for child support is made in one 
amount for each succeeding month for more than one 
child, it will be presumed to continue in force for the 
full amount until the youngest child reaches his ma- 
jority. The proper remedy, if this be deemed unjust, is 
to seek a modification of the decree in the court which 
entered it, on the basis of the changed circumstances. 
Johnson v. JOHNSON ..... 2.1 ee nee 
A single amount to be paid periodically for the support 
of more than one child is not subject to an automatic 
pro rata reduction. Johnson v. Johnson ............... 
The fact that a decree fails to provide what is to happen 
upon the emancipation of a minor child does not create 
an ambiguity. Johnson v. Johnson .................... 
Where a party owes past due alimony or child support, 
the failure to pay must be found to be a willful failure 
in spite of an ability to pay before a request for modifi- 
cation of a decree may be dismissed on the basis of 
“unclean hands.’’ Voichoskie v. Voichoskie ........... 


Civil Rights. 


Claims. 


1. 


In order to sustain a charge of discrimination where there 
is no charge of a universal discriminatory practice or 
system, the complainant must establish that the em- 
ployer intentionally engaged in acts that discriminated 
against the complainant in violation of the statutory 
prohibition. Nebraska P.P. Dist. v. Lacy ............. 


The purpose of the nonclaim statute, Neb. Rev. Stat. 
§ 30-2485 (Reissue 1979), is facilitation and expedition of 
proceedings for distribution of a decedent's estate, in- 
cluding an early appraisal of the respective rights of in- 
terested persons and the prompt settlement of demands 
against the estate. Inre Estate of Feuerhelm ......... 
Notice to a representative of an estate regarding a 
possible demand or claim against an estate does not 
constitute presenting or filing a claim under Neb. Rev. 
Stat. § 30-2486 (Reissue 1979). In re Estate of Feuer- 
Helm, sees Cueee leis Boaa he ees Sg eae 


Collateral Estoppel. 


AS a general rule, collateral estoppel may be applied if 


the identical issue was decided in a prior action, there 
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was a judgment on the merits which was final, the 
party against whom the rule is to be applied was a 
party or in privity with a party to the prior action, and 
there was an opportunity to fully and fairly litigate the 
issue in the prior action. In re Applications of Nebraska 
Pi SDISti uci anes cones nd Sethi ye ebad ye aie tae beds Lae 
Gockle:v: Cockle: oi awccn elt eee te bide ee ita dona 


Commission of Industrial Relations. 


1. 


In our review of orders and decisions of the Commis- 
sion of Industrial Relations, we are restricted to consid- 
ering whether the order of that agency is supported by 
substantial evidence justifying the order made, wheth- 
er it acted within the scope of its statutory authority, 
and whether its action was arbitrary, capricious, or un- 
reasonable. IAFF Local 831 v. City of No. Platte ...... 
The Commission of Industrial Relations’ sole function 
is to settle industrial disputes, and the principal onus in 
producing evidence is on the parties. The adversary 
nature of proceedings has been preserved in the com- 
mission by the Legislature in providing that proceed- 
ings shall conform to the code of civil procedure appli- 
cable to District Courts, Neb. Rev. Stat. § 48-812 (Cum. 
Supp. 1982), by the decision of this court as to burden of 
proof and, for that matter, by the procedures adopted 
and followed by the commission itself. IAFF Local 831 
vi City OF NO: Platte so. 6: cu cece ene his eee et 


Compromise and Settlement. 


Under Rule 408 of the Nebraska Evidence Rules (Neb. 
Rev. Stat. § 27-408 (Reissue 1979)), evidence of compro- 
mise and offers to compromise is inadmissible. This 
exclusion extends to evidence that any party to the liti- 
gation has settled a claim with a third party concerning 
the same transaction or subject matter involved in the 
litigation where such evidence is offered. Baker v. 
Blue Ridge Ins. Co. esse. es Bek ae Sh ie ke 


Confessions. 


1. 


2. 


To be admissible, a statement or confession must be 
free and voluntary. It must not be extracted by any 
sort of threats or violence, nor obtained by any direct 
or implied promises, however slight, nor by the exer- 
tion of any improper influence. The determination of 
whether a statement was voluntarily made necessarily 
turns on the consideration of the totality of the circum- 
stances in any particular case. State v. Rife .......... 
A finding of the trial court that a statement of an ac- 
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cused is voluntary will not ordinarily be set aside on ap- 
peal unless the finding is clearly erroneous. State v. 
RRL OR. Fo Sean Oe Nie eater shn cae Vetanie pita Cee dee ace wade 


In a criminal] trial a confession of guilt is not competent 
as evidence unless first shown to have been voluntarily 
made. State v. Tucker .....................0..0020 08 
Factors to be taken into account in the determination of 
whether a confession is voluntary are the circum- 
stances of the arrest, the circumstances of continuing 
custody, the duration of custody, and the pattern of in- 
terrogation. State v. Tucker .................0..2.005. 


Consideration. 


1. 


There is sufficient consideration for a promise if there 
is any benefit to the promisor or any detriment to the 
promisee. Kerry-Rand & Associates v. Peddicord 

Failure of consideration is no defense to a negotiable 
instrument in the hands of a holder in due course. 
S.LD. No. 32 v. Continental Western Corp. ............. 
The consideration necessary to support a contract or 
negotiable instrument must be within the contempla- 
tion of the parties. S.1.D. No. 32 v. Continental Western 
COMP ss sates 28 Bee is BG icant eal paces ns bands ead Daten DER Ara bas 


Constitutional Law. 


1. 


Neither double jeopardy nor the equal protection clause 
imposes an absolute bar to a more severe sentence 
upon reconviction. A trial judge is not constitutionally 


_ precluded from imposing a new sentence, even though 


greater than the original sentence, in the light of events 
subsequent to the first trial that may have thrown new 
light upon the defendant's life, health, habits, conduct, 
and mental and moral propensities, which information 
may have come to the judge’s attention from evidence 
adduced at the second trial itself, from a new pre- 
sentence investigation, from the defendant’s recent 
prison record, or possibly from other sources. State v. 
BRCAGN "5,5. sszeie fit hs. Seater Sate Seat enh oh odin G3 sels ark ae oe 
Courts will not pass on the constitutionality of a city 
ordinance unless it becomes necessary to do so. State 
Ve Wenzel: oo ete d ery eens be ee eee Pedole 
Where a Statute is susceptible of two constructions, un- 
der one of which the statute is valid, while under the 
other it is unconstitutional or of doubtful validity, that 
construction which gives it validity should be adopted. 
State-Vi-FVanS jece2 da3 fails Fisk tdeat ya esalin ecege Beeld ges reas ne 4 
That defendant’s constitutional rights were honored in 
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a prior conviction may not be proved by a silent record. 
State vs Prichard: 2...560 234.6205. bea ees Cece ye adon 
Neb. Rev. Stat. §§ 28-813(1) and 28-807(9) (Reissue 
1979) are not unconstitutionally vague. State v. Em- 
bassy Corpivdscedst ctios Hotere Sue (eee ewan ea ad 
The fact that juries may reach different results on 
similar facts does not render obscenity statutes uncon- 
stitutional, nor does it create a right of reliance when 
other questionable material is exhibited. State v. 
Embassy Corps. 23 iceencis 4 oele ke caeas Hiaa Gobo Peng 
A crime must be defined with sufficient definiteness 
and there must be ascertainable standards of guilt to 
inform those subject thereto as to what conduct will 
render them liable to punishment thereunder. State v. 
HamiltOne sic Seach det SEER See Se Aa eas 
The crime and the elements constituting it must be so 
clearly expressed that the ordinary person can intelli- 
gently choose in advance what course it is lawful for 
him to pursue. Penal statutes prohibiting the doing of 
certain things and providing a punishment for their vio- 
lation should not admit of such a double meaning that 
the citizen may act upon one conception of its require- 
ments and the courts upon another. State v. Hamilton 
A statute which forbids the doing of an act in terms so 
vague that men of common intelligence must neces- 
sarily guess as to its meaning, and differ as to its appli- 
cation, violates the first essential element of due proc- 
ess of law. State v. Hamilton ..................02.00.. 
The test to determine whether a statute defining an of- 
fense is void for uncertainty is whether the language 
may apply not only to a particular act about which 
there can be little or no difference of opinion but equal- 
ly to other acts about which there may be radical dif- 
ferences, thereby devolving on the court the exercise of 
arbitrary power of discriminating between the several 
classes of acts. The dividing line between what is law- 
ful and what is unlawful cannot be left to conjecture. 
State v. Hamilton .............. 0000s 
Neb. Rev. Stat. § 28-311 (Reissue 1979) is unconstitu- 
tional. State v. Hamilton .....................00020055 
In accordance with Neb. Rev. Stat. § 79-1254 (Reissue 
1981), teachers having taught more than 2 years in a 
Class I, II, III, or VI school district have a property in- 
terest in their employment and as a consequence are 
entitled to procedural and substantive due process be- 
fore termination of such employment is permitted. 
Irwin v. Board of Ed. of Sch. Dist. No. 25 .............. 
Within the matrix of the particular circumstances pres- 
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ent when a teacher who is to be terminated for cause 
opposes his termination, minimum procedural due 
process requires that he be advised of the cause or 
causes for his termination in sufficient detail to fairly 
enable him to show any error that may exist; he be ad- 
vised of the names and the nature of the testimony of 
witnesses against him; at a reasonable time after such 
advice he must be accorded a meaningful opportunity 
to be heard in his own defense; and that hearing should 
be before a tribunal that both possesses some academic 
expertise and has an apparent impartiality toward the 
charges. Irwin v. Board of Ed. of Sch. Dist. No. 25 .... 
A teacher termination proceeding not in compliance 
with minimum procedural due process requirements is 
a nullity, and that teacher is not lawfully discharged. 
Irwin v. Board of Ed. of Sch. Dist. No. 25 .............. 


A written contract expressed in unambiguous language 
is not subject to interpretation or construction and the 
parties’ intention must be determined from its con- 
tents. Village of Morrill v. Roosevelt P.P. Dist. ....... 
Kansas-Nebraska Nat. Gas Co. v. Swanson Bros. ...... 
A suit for money had and received is based upon a no- 
tion that where one person has money to which in 
equity and good conscience another is entitled, the law 
creates a promise by the former to pay to the latter. 
Village of Morrill v. Roosevelt P.P. Dist. .............. 
An express or implied acceptance of work as in compli- 
ance with a building contract operates as a waiver of 
defective performance, but this rule is inapplicable 
where the acceptance was under protest or induced by 
fraud, or where the defects were latent and unknown to 
the owner. City of Gering v. Smith Co. ................ 
Ordinarily, the acceptance of performance after a de- 
fault in performance waives the right to rely upon the 
default. City of Gering v. Smith Co. .................. 
It is established in Nebraska law that a vendee under 
an executory land contract is entitled to an equitable 
lien for such amount which has been paid on the pur- 
chase price as against a subsequent creditor or pur- 
chaser from the vendors. Sidney Fed. 8. & L. Assn. v. 
JONES 3.3.0 INaced tials Aneltee Aah Gils dain ted tea agd Ges NEMS alee Reg cee eo 
In a case where performance of a land contract is frus- 
trated by the act or neglect of the vendor, the measure 
of damages should be the recovery of amounts properly 
designated as principal and such amounts of interest 
and value of improvements as exceed the reasonable 
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value of the use of the property. Sidney Fed. S. & L. 
ASSN Vic JONES: i.).2 see niet teas iaitoee eae bide ee ead 
An application for the strict foreclosure of a land con- 
tract, being in the nature of a forfeiture, is addressed to 
the sound discretion of the court, and before this relief 
may be granted it must be clear that the property in- 
volved is of less value than the amount due on the con- 
tract for its sale or that it would not bring a surplus 
over the amount due if a sale were ordered. Ryan v. 
Kolterman, 3.0 cient ceed col ene iat iesdsal Oss 
A trial court is not free to rewrite a contract for the 
parties or speculate as to the terms of a contract which 
the parties have not seen fit to set out or are contrary 
to the express terms of the contract. Kansas-Nebraska 
Nat. Gas Co. v. Swanson Bros. .............2.000-0ee 00s 
A separate exclusionary clause in an insurance con- 
tract should be construed in light of the provisions of 
the whole contract and harmonized therewith if reason- 
ably possible. Thos v. Employers Mutual Cas. Co. .... 
An exclusion in a liability policy excluding from cover- 
age injury to or destruction of any goods sold by the 
named insured, or work completed by the named in- 
sured out of which the accident arises, eliminates any 
coverage for injury to or destruction of the product fur- 
nished or work completed by the named insured. Thos 
v. Employers Mutual Cas. Co. ................0.00.000. 
Under an exclusion in a liability policy excluding from 
coverage injury to goods sold or work completed by the 
named insured, if a defect in the product furnished or 
work completed by the named insured causes damage 
to other property, there is coverage for such damage to 
other property. Thos v. Employers Mutual Cas. Co. 

A warranty that goods shall be merchantable is implied 
in a contract for their sale if the seller is a merchant 
with respect to goods of that kind. Nerud v. Haybuster 
MEG i sini de ie ote Dhaai ind Late le tek eet s 
A written executory contract may be modified by the 
parties thereto at any time after its execution and be- 
fore a breach has occurred, without any new consid- 
eration, and the terms of the written executory con- 
tract may be changed by a subsequent parol agreement 
before a breach thereof. Cole v. Hickey .............. 
An unqualified renunciation of an executory contract 
before time for performance by one party excuses 
tender of performance by the other party at the time 
set for performance. Cole v. Hickey .................. 
A contract to compel parties to arbitrate future dis- 
putes and thus to oust the courts of jurisdiction to settle 
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such disputes is against the public policy of this state 
and is void. City of Lincoln v. Soukup ................. 
An action to compel the specific performance of an oral 
contract to devise real property by will is equitable in 
nature and is reviewed de novo on the record on ap- 
peal to this court. Matthews v. Matthews ............. 
The court regards with grave suspicion any claim of an 
oral contract to devise property by will, and must, in its 
de novo review of the record, discover clear, satisfac- 
tory, and unequivocal evidence of the existence of the 
alleged oral contract and its terms. Matthews v. 
Matthews coc. cis ined tea en etna eMbad sean ms BS 
In order to remove from the operation of the statute of 
frauds an oral contract to devise property, there must 
be performance referable solely to the contract sought 
to be enforced such that nonperformance by the other 
party would constitute a fraud upon the claimant. 
Matthews v. Matthews ............ 002 ccc cee eee es 
A contract to coach is not a contract subject to the pro- 
cedural and substantive requirements of Neb. Rev. 
Stat. § 79-1254 (Reissue 1981). Irwin v. Board of Ed. of 
Sch? Dist: No: 25 4 2ucisekdas feet eda eee iy inhi an « 
There is sufficient consideration for a promise if there 
is any benefit to the promisor or any detriment to the 
promisee. Kerry-Rand & Associates v. Peddicord 

Generally, a broker is entitled to a commission on a 
sale by the principal, where, in addition to language in- 
dicating an exclusive agency, there is a special con- 
tractual provision giving a right to a commission on a 
sale by the owner. Kerry-Rand & Associates v. Peddi- 
COREG: ho Sets rts eo eae ertndus cuties ale Lh Baba beied een 
The fraud practiced by misrepresenting the intention to 
perform a contract is fraud in the inducement and is 
not available as a defense against a holder in due 
course of a negotiable instrument. S.I.D. No. 32 v. 
Continental Western Corp. ........... 06 cece eee eee 
The consideration necessary to support a contract or 
negotiable instrument must be within the contempla- 
tion of the parties. S.I.D. No. 32 v. Continental Western 
COMPS. sii Papeete Po See eS That eAg das oe SoG aaa ee 
A contract complete in itself will be conclusively pre- 
sumed to supersede a prior contract between the same 
parties and concerning the same subject matter where 
the terms of the two are so inconsistent that they can- 
not subsist together. Caro, Inc. v. Roby .............. 
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Convictions. 


1. 


No defendant, once convicted, is entitled to probation 
as a matter of law. State v. Goodpasture ............. 
One accused of a crime may be convicted on the basis 
of circumstantial evidence if, taken as a whole, the evi- 
dence establishes guilt beyond a reasonable doubt. 
State vc. Vans v0: cits eo Alte le bo loa and oR F ee laren, © 
In determining the sufficiency of the evidence to sus- 
tain a conviction, it is not the province of this court to 
resolve conflicts in the evidence, pass on the credibility 
of witnesses, determine the plausibility of explanations, 
or weigh the evidence. Such matters are for the trier 
of fact, and the verdict must be sustained if, taking the 
view most favorable to the State, there is sufficient evi- 
dence to support it. State v. Evans ................... 
State v. Pierce and Wells ...............-... 0.0 c ee eeeee 


Court Rules. 


Courts. 


Criminal 


1. 


A trial court may adopt rules and procedures designed to 
move cases from filing to disposition, whether disposi- 
tion is to be by dismissal, trial, or other method. 
Brown v. Metropolitan Utilities Dist. .................. 


One who invokes the power of a court on any question 
other than jurisdiction makes a general appearance 
such as to confer jurisdiction over himself. Cockle v. 
COCKE osha hescay poe EG ered dae a Ve a deena swe ale deans aga 
A District Court has both statutory and inherent power 
to dismiss an action for lack of prosecution. Wilson v. 
Bryan Memorial Hosp. .................. 0002.0 c eee 


Law. 
In a criminal proceeding the right to inquire of a de- 
fendant of a previous conviction is for the purpose of at- 
tacking the credibility of the witness. If, in response to 
a question whether the defendant has ever been con- 
victed of a felony, or a crime involving dishonesty or 
false statements, the defendant answers yes, the in- 
quiry should end. It is improper to inquire into the na- 
ture of the crime or the details of the offense. State v. 
Daugherty ..o sco ees tet eee yee eee tebe wae tha ee ned 
Two or more prior convictions arising out of the same 
set of circumstances may not be used to impose an en- 
hanced penalty pursuant to Neb. Rev. Stat. § 29-2221 
(Reissue 1979). State v. Lopez ........................ 
A distinction exists between an offense and the unlaw- 
ful act out of which it arises, it being possible that two 
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or more distinct offenses may grow out of the same 
transaction or act; and the rule that a person cannot be 
twice put in jeopardy for the same offense has no appli- 
cation where two separate and distinct crimes are com- 
mitted by one and the same act, because the constitu- 
tional inhibition is directed to the identity of the offense 
and not to the act. State v. Kuntzelman...... aire igs 
An instrument not specifically enumerated in Neb. 
Rev. Stat. § 28-1202(1) (Reissue 1979) may be a ‘‘deadly 
weapon’’ if in the manner it is used or intended to be 
used it is capable of producing death or serious bodily 
injury. Statev. Kanger ...............0... 0. cece eee 
The question of whether an object or weapon not spe- 
cifically enumerated in Neb. Rev. Stat. § 28-1202(1) 
(Reissue 1979) was a ‘‘deadly weapon”’ is a question of 
fact to be decided by the trier of fact. State v. Kanger 
In a criminal case tried to the court without a jury, the 
findings of the court have the effect of a jury verdict 
and will not be disturbed on appeal unless clearly 
wrong, and the verdict must be sustained if there is 
substantial evidence, taking the view most favorable to 
the State, to support it. State v. Kanger .............. 
State V.BSIUE? oie ceed eee ban ee Ee heb ne 
As a general rule, evidence of prior juvenile adjudica- 
tions may not be admitted as criminal convictions for 
the purpose of impeaching the credibility of a witness. 
State-v.Beach? cody. carat cncreane sien Canie epee Re eee 
Neither double jeopardy nor the equal protection clause 
imposes an absolute bar to a more severe sentence 
upon reconviction. A trial judge is not constitutionally 
precluded from imposing a new sentence, even though 
greater than the original sentence, in the light of events 
subsequent to the first trial that may have thrown new 
light upon the defendant’s life, health, habits, conduct, 
and mental and moral propensities, which information 
may have come to the judge’s attention from evidence 
adduced at the second trial itself, from a new presen- 
tence investigation, from the defendant’s recent prison 
record, or possibly from other sources. State v. Beach 
The provisions of Neb. Rev. Stat. § 29-3303 (Reissue 
1979) require a showing of probable cause that a crime 
has been committed and that the person compelled to 
produce the nontestimonial evidence has committed 
that crime. State v. Evans ................000.000..0. 
After a jury has considered all the evidence and re- 
turned a verdict of guilty, that verdict may not, as a 
matter of law, be set aside on appeal for insufficiency 
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of evidence, if the evidence sustains some rational 
theory of guilt. State v. Evans .....................0.. 
A judgment will not be reversed for error in admitting 
evidence which is cumulative in nature if evidence 
which was properly admitted clearly established the 
guilt of the defendant beyond a reasonable doubt. State 
Ve-Gilfeath:.ceciie Seer ak hoe hey eek Want ede 
Neb. Rev. Stat. § 43-202.01 (Reissue 1978) and Neb. Rev. 
Stat. § 29-1816 (Reissue 1979) involve a balancing test, 
namely, public protection and societal security weighed 
against practical and not problematical rehabilitation, 
in determining whether there should be a waiver of ju- 
risdiction in criminal proceedings with a transfer to the 
juvenile court. State v. Alexander ..................5. 
The probability of success and the duration of rehabili- 
tative treatment must be considered in determining the 
manner and location of detention. State v. Alexander 
Proper rebuttal testimony in a criminal prosecution is 
any testimony, otherwise competent, which tends to 
dispute the testimony offered on behalf of the accused 
as toa material fact. State v. Esluer ................. 
Rebuttal witnesses need not be endorsed on the infor- 
mation. Statev. Esluer .......0... 00... eee 
The failure to endorse the names of the State’s wit- 
nesses on the information is not grounds for reversal in 
the absence of a showing of prejudice. State v. Esluer 

A crime must be defined with sufficient definiteness 
and there must be ascertainable standards of guilt to 
inform those subject thereto as to what conduct will 
render them liable to punishment thereunder. State v. 
Hamilton 1.0.22 cons erat aatwodes an eahin nha We eh at acces 
The crime and the elements constituting it must be so 
clearly expressed that the ordinary person can intelli- 
gently choose in advance what course it is lawful for 
him to pursue. Penal statutes prohibiting the doing of 
certain things and providing a punishment for their vio- 
lation should not admit of such a double meaning that 
the citizen may act upon one conception of its require- 
ments and the courts upon another. State v. Hamilton 
A statute which forbids the doing of an act in terms so 
vague that men of common intelligence must neces- 
sarily guess as to its meaning, and differ as to its appli- 
cation, violates the first essential element of due proc- 
ess of law. State v. Hamilton ......................... 
The test to determine whether a statute defining an of- 
fense is void for uncertainty is whether the language 
may apply not only to a particular act about which 
there can be little or no difference of opinion but 
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equally to other acts about which there may be radical 
differences, thereby devolving on the court the exercise 
of arbitrary power of discriminating between the sev- 
eral classes of acts. The dividing line between what is 
lawful and what is unlawful cannot be left to conjec- 
ture. State v. Hamilton ............. Te ee entateet 
Neb. Rev. Stat. § 28-311 (Reissue 1979) is unconstitu- 
tional. State v. Hamilton ................. 00.00.0000. 
In determining whether the rights of a defendant have 
been prejudiced such that a reversal of a conviction is 
warranted, the claim of prejudice must be evaluated in 
the context of the entire record. State v. Birge........ 
In responding to questions from the court, a defendant 
who is mentally competent can no more assume one 
posture at the time of arraignment and change posi- 
tions afterwards to meet the exigencies of the situation 
than he can withhold facts from his attorney, and there- 
by experiment with one defense, and when that fails 
him, invoke the aid of the law to experiment with an- 
other which was fully known to him at the time. State 
Ve Waterman oy ii ian rei ee Shae a eee cm bone bs 


Neb. Rev. Stat. § 34-103 (Reissue 1978) does not author- 
ize assessment of one-half the cost of surveying a dis- 
puted boundary line to the other party. Spilinek v. 
Spilintek. «2.6 Sneak aegis eats ae eres pn edaheieads 
The amount of damages sustained in a condemnation 
action is peculiarly a question of a local nature and or- 
dinarily is to be determined by a jury. Where the evi- 
dence is conflicting, this court will not ordinarily inter- 
fere with the verdict of the jury unless it is clearly 
wrong. Wear v. State of Nebraska .................... 
A claim for damages for tort cannot be used as a setoff 
against actions on contracts or suits on promissory 
notes secured by real estate mortgages. Klitzing v. 
DiGd@ hs p52 whee eh GE ae dead Bde eat noo 
In a case where performance of a land contract is frus- 
trated by the act or neglect of the vendor, the measure 
of damages should be the recovery of amounts properly 
designated as principal and such amounts of interest 
and value of improvements as exceed the reasonable 
value of the use of the property. Sidney Fed. S. & L. 
ASST Vs JONES! sti cd pawns gla ala men Tasted eel 


Estates. 
Generally, one who assumes gratuitously to control or 
manage the property of another must account to the 
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beneficiaries of the person whose property he has as- 
sumed to control or manage. Millerv. Janecek ....... 
An action to compel the specific performance of an oral 
contract to devise real property by will is equitable in 
nature and is reviewed de novo on the record on appeal 
to this court. Matthews v. Matthews .................. 
The court regards with grave suspicion any claim of an 
oral contract to devise property by will, and must, in its 
de novo review of the record, discover clear, satisfac- 
tory, and unequivocal evidence of the existence of the 
alleged oral contract and its terms. Matthews v. Mat- 
thE WS "ise S ieee esos Lae Lalas ne da done doy ee andes & 
In order to remove from the operation of the statute of 
frauds an oral contract to devise property, there must 
be performance referable solely to the contract sought 
to be enforced such that nonperformance by the other 
party would constitute a fraud upon the claimant. 
Matthews v. Matthews .............0.. 0000 ce cee eee ee 
The purpose of the nonclaim statute, Neb. Rev. Stat. 
§ 30-2485 (Reissue 1979), is facilitation and expedition of 
proceedings for distribution of a decedent's estate, in- 
cluding an early appraisal of the respective rights of in- 
terested persons and the prompt settlement of demands 
against the estate. Inre Estate of Feuerhelm ......... 
Notice to a representative of an estate regarding a pos- 
sible demand or claim against an estate does not con- 
stitute presenting or filing a claim under Neb. Rev. 
Stat. § 30-2486 (Reissue 1979). In re Estate of Feuer- 
Helm: ogi bac bait 4c ania tea tae Cid aa Woda eal 


Declaratory Judgments. 


Deeds. 


Where a jury is waived in a declaratory judgment action 
in which there are questions of fact, the findings of the 
trial court on such issues have the effect of a jury ver- 
dict and will not be set aside unless clearly wrong. 
S.I.D. No. 32 v. Continental Western Corp. ............. 


The rule or doctrine of merger is that upon the delivery 
and acceptance of an unambiguous deed, all prior ne- 
gotiations and agreements are deemed merged therein. 
This rule is equally applicable where prior oral ne- 
gotiations result ina written contract. Beltzer v. Wille- 
forG Farms: 3 icschew et ple Sa Reh ba ee Se tes 
The presence of fraud or mistake of fact is a recognized 
exception to the general rule that prior negotiations 
and agreements are merged into the final written con- 
tract of sale or deed. Beltzer v. Willeford Farms ..... 
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Default Judgments. 


1. 


Upon compliance with Neb. Rev. Stat. § 24-537 (Reissue 
1979), the setting aside of a default judgment is not au- 
tomatic, but rests in the sound discretion of the trial 
court. Such discretion is not an arbitrary one and must 
be exercised reasonably. Anderson Mktg. Associates 
V., RODOES? edb scicees tee eo wld TA eS oh See eh od 
In addition to the requirements of Neb. Rev. Stat. 
§ 24-537 (Reissue 1979), a party seeking to vacate a de- 
fault judgment must also tender an answer or other 
proof disclosing a meritorious defense. Anderson 
Mktg. Associates v. RobertS ..............:00e eee eee 
Ordinarily, attorney fees will not be allowed in an ap- 
peal of a default judgment. Anderson Mktg. Associ- 
BtES’V. RODELCS: coi ize hele Valea eae Meee bales rire tes 


Demurrer. 


1. 


Directed 


1. 


In reviewing the sustaining of a demurrer this court 
must treat the facts alleged in the petition as undis- 
puted. Morris v. Lutheran Medical Center ............ 
A general demurrer admits only such facts as are well 
pleaded and does not admit mere conclusions of the 
pleader. Morris v. Lutheran Medical Center .......... 
An order or decree sustaining a demurrer will be af- 
firmed if any one ground of the demurrer is well taken, 
irrespective of whether the ruling is based on an er- 
roneous ground. Harmon Care Centers v. Knight ..... 


Verdict. 
A motion for a directed verdict at the conclusion of all 
the evidence is judged in the light of the total evidence 
at the time such motion is made, that is, the evidence 
as it stands at the close of the trial, and such motion is 
not determined only on the evidence existing at the 
time of the initial motion at the close of an adversary’s 
case. Church of the Holy Spirit v. Bevco, Inc. ......... 
A motion for directed verdict is to be treated as an ad- 
mission of the truth of all competent evidence sub- 
mitted on behalf of the party against whom the motion 
is directed. Such party is entitled to have every con- 
troverted fact resolved in his favor and to have the 
benefit of every inference which can reasonably be de- 
duced from the evidence. Bank of Valley v. Mattson .. 


Discrimination. 


In order to sustain a charge of discrimination where 
there is no charge of a universal discriminatory prac- 
tice or system, the complainant must establish that the 
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employer intentionally engaged in acts that discrimi- 
nated against the complainant in violation of the statu- 
tory prohibition. Nebraska P.P. Dist. v. Lacy ........ 


Dismissal and Nonsuit. 


Divorce. 


1. 


AS a general rule, a dismissal with prejudice is an adjudi- 
cation on the merits, and where the parties to an action 
have settled their dispute and agreed to a dismissal, 
that is a retraxit and amounts to a decision upon the 
merits. Simpson v. City of North Platte .............. 


A court, in an appropriate case, may require sufficient 
security to be given for the payment of alimony and 
child support awards. Lacey v. Lacey ................ 
In an appeal to the Supreme Court from a decree of dis- 
solution, the marital status continues until a final deter- 
mination ishad. Statev. Palmer ...................., 
During the period after rendition of the decree and be- 
fore a divorce becomes effective to change the status of 
the parties, the parties are husband and wife with re- 
spect to their competency to testify for or against each 
other. State v. Palmer .............. 0.0 c eee eens 
On appeal of domestic relations cases, this court is re- 
quired to make independent conclusions of fact without 
reference to the conclusion reached by the trial court. 
FRING: ViFIN Zo castssci eens te i ecesg eves hee 8 Bnet Mad ans BH tll 


Where a party to a divorce action, represented by coun- 
sel, voluntarily executes a property settlement agree- 
ment which is approved by the court and incorporated 
into a divorce decree from which no appeal is taken, 
the decree will not thereafter be vacated or modified as 
to such property provisions. One of the exceptions to 
the rule, however, is that the decree may be vacated or 
modified where there is evidence of fraud. Colson v. 
COISON Fo sszitacabics eat it the ot seth erin a orl aot he Gene © teh aa end tk yoked 
In a marriage of less than 2 years’ duration, where the 
trial court has restored the parties to approximately 
the position each was in before the marriage, such dis- 
position, if supported by the evidence, will be affirmed 
on review. Humphrey v. Humphrey .................. 
The practice of trial courts in dissolving a marriage but 
retaining for later disposition the property rights of the 
parties is disapproved. Humphrey v. Humphrey ...... 


Double Jeopardy. 


A distinction exists between an offense and the unlawful 
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act out of which it arises, it being possible that two or 
more distinct offenses may grow out of the same trans- 
action or act; and the rule that a person cannot be 
twice put in jeopardy for the same offense has no appli- 
cation where two separate and distinct crimes are com- 
mitted by one and the same act, because the constitu- 
tional inhibition is directed to the identity of the offense 
and not to the act. State v. Kuntzelman ............... 


Prescriptive rights are not looked upon with favor and, 
generally, must be proved by clear, convincing, and 
satisfactory evidence. Stricker v. Knaub ............. 
The party claiming a prescriptive easement must 
prove that his user was exclusive, adverse, under a 
claim of right, continuous and uninterrupted, and open 
and notorious for the full prescriptive period. Stricker 
Ve KRNAUD rs Seid osha on Te aden fhe aerate a Reet weak 
Proof of the user must be such that the identity of the 
thing enjoyed may be determined. Stricker v. Knaub 
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Easements. 
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A claimed easement must be viewed from both ends of 
the prescriptive period. The nature and extent or 
scope of the user must from the beginning be clearly 
established. At the end of the period it must appear in 
retrospect that there has been no material change or 
variance from the limits or course adopted or estab- 
lished at the beginning. A lesser user prevents a right 
to an easement and a greater user is of no importance 
until the full prescriptive period has elapsed from the 
initiation of the greater use. The law requires that the 
easement must be clearly definable and precisely 
measured. Stricker v. Knaub ......................4.. 


Eminent Domain. 


1. 


Generally, evidence as to the sale of comparable prop- 
erty is admissible as evidence of market value, pro- 
vided there is adequate foundation to show the evidence 
is material and relevant. The foundation evidence 
should show the time of the sale, the similarity or dis- 
similarity of market conditions, the circumstances sur- 
rounding the sale, and other relevant factors affecting 
the market conditions at the time. Wear v. State of Ne- 
braskaicrc.c cease veod fave taal et he dence eee ey 
Whether properties, the subject of other sales, are suf- 
ficiently similar to the property condemned to have 
some bearing on the value under consideration, and to 
be of aid to the jury, must necessarily rest largely in 
the sound discretion of the trial court. The trial court’s 
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determination will not be interfered with in the absence 
of an abuse of discretion. The exact limits, either of 
similarity or difference, or of nearness or remoteness 
in point of time, depend upon the location and char- 
acter of the properties and the circumstances of the 
case. Wear v. State of Nebraska ...................... 
The weight and credibility of valuation testimony in a 
condemnation are for the jury, and in testing such evi- 
dence the condemnee is entitled to have all conflicts re- 
solved in a light most favorable to him. Wear v. State 
Of. Nebraska: «coe cdex scenes wb ebb ba tanta crete t 
The amount of damages sustained in a condemnation 
action is peculiarly a question of a local nature and 
ordinarily is to be determined by a jury. Where the 
evidence is conflicting, this court will not ordinarily 
interfere with the verdict of the jury unless it is clearly 
wrong. Wear v. State of Nebraska .................... 
A condemnee can recover fees and costs under Neb. 
Rev. Stat. § 76-1203.01 (Reissue 1981) only where the fi- 
nal judgment prevents the agency from acquiring the 
property by any condemnation proceeding or the 
agency abandons all attempts to acquire the property 
by condemnation. Sorensen v. Lower Niobrara Nat. 
Resources Dist. ...........0 0.0 cece eens 


Employer and Employee. 


1. 


Work not requested but permitted is worktime and 
compensable. North v. Cityof Omaha ................ 
When an employer retains a hold on employees during 
lunchtime so that the employees are not actually at lib- 
erty to leave, the lunchtime constitutes compensable 
time. Northv. City of Omaha ........................ 
Factors which have been used by the Supreme Court to 
determine employee status have been (1) the element 
of control, including the right of termination, the 
method of payment, and the availability of equipment, 
and (2) the nature of the work, including the skill re- 
quired and the duration of the work. Franklin v. 
PA WIOY:: cared dit eset: go sod Pay he tee ER PS oak Gish LG Pee sae Battie 
Factors which help determine if the activity is within 
the owner’s trade or business, so that the employees of 
the owner would be expected to ordinarily complete the 
task, may include (1) the nature of the business, (2) the 
previous activities of the business’ employees, (3) the 
amount of participation in the job by the business’ em- 
ployees, (4) the company’s charter, (5) the duration of 
the job, (6) the regularity of the activity, (7) the past 
practices of the business, (8) the employer’s size, and 
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(9) the skilled manpower and tools available to com- 
plete the task. Franklin v. Pawley .................... 
Individuals who are authorized to responsibly direct 
other employees are supervisory employees and should 
be excluded from an employee bargaining unit. IBEW 
Local 1536 v. Lincoln Elec. Sys. ................0..0005 
Factors to be considered in determining whether a 
community of interest exists are mutuality of interest 
in wages, hours, and working conditions; the duties and 
skills of the employees; the extent of union organiza- 
tion among the employees; the desires of the employ- 
ees; the extent of employee interchange; and the policy 
against fragmentation of units. IBEW Local 1536 v. 
Lincoln BlesSys. ee ece.g 26 o4 EAS AS Hata Ce ee aie 


Employment Contracts. 


1. 


No aspect of a contract of employment is more basic 
than the right of the employer to expect employees will 
appear for work on the day and at the hour agreed 
upon. Persistent failure to honor that obligation 
evinces a substantial disregard for the employer's in- 
terest, and may justify a finding of misconduct con- 
nected with the employment. McCorison v. City of Lin- 
COINS «ree eat tei es SES hit ig mile a aed aa eB es 
Where an employment contract is for an indefinite 
duration, such indefiniteness by itself does not preclude 
job security provisions in an employee handbook from 
becoming part of the employment contract. Morris v. 
Lutheran Medical Center ....................00000000, 


Employment Security Law. 


1. 


While the term ‘‘misconduct”’ is not specifically defined 
in Neb. Rev. Stat. § 48-628(b) (Reissue 1978), it has gen- 
erally been defined to include behavior which evi- 
dences (1) wanton and willful disregard of the employ- 
er’s interests, (2) deliberate violation of rules, (3) dis- 
regard of standards of behavior which the employer 
can rightfully expect from the employee, or (4) negli- 
gence which manifests culpability, wrongful intent, evil 
design, or intentional and substantial disregard of the 
employer's interests or of the employee's duties and ob- 
ligations. McCorison v. City of Lincoln ............... 
Appeals from a determination by a claims deputy to an 
appeal tribunal, under Neb. Rev. Stat. § 48-634 (Cum. 
Supp. 1982) of the Employment Security Law, must be 
filed within 20 days of the date of mailing of the notice 
of determination, except that for good cause shown the 
tribunal may take jurisdiction over appeals filed out- 
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side the prescribed appeal period. Nicholson v. City of 
Bellevue ou ttue ein so lcitges dann Bip hre bin Se ckey Pied as DEG ee 
Decisions of an appeal tribunal appealed to the District 
Court shall be heard de novo on the record, except that 
the court on its own motion may order additional evi- 
dence to be taken before it. Nicholson v. City of Belle- 
VUCH iid dite es blee ee guat ie PEAS AO OE oth a webct tes ado 
Appeals from the District Court involving the Employ- 
ment Security Law are heard by this court de novo on 
the record. Nicholson v. City of Bellevue ............. 
A claim of newly discovered evidence will not sustain 
the appellant’s burden of showing good cause for filing 
a late appeal under Neb. Rev. Stat. § 48-634 (Cum. 
Supp. 1982) of the Employment Security Law, unless it 
appears that such evidence, if offered and admitted in 
the former proceeding, probably would have produced 
a different result. In other words, the appellant must 
demonstrate that with the newly discovered evidence 
he or she is able to make out a valid claim or defense 
before an appeal tribunal may take jurisdiction over an 
appeal filed beyond the 20-day limitation. Nicholson v. 
Citysof Bellevue.) cis iiacd ican ca eslea bak cs ouncnea aia 


Equal Opportunity Commission. 


Equity. 


In order to sustain a charge of discrimination where 
there is no charge of a universal discriminatory prac- 
tice or system, the complainant must establish that the 
employer intentionally engaged in acts that discrimi- 
nated against the complainant in violation of the statu- 
tory prohibition. Nebraska P.P. Dist. v. Lacy ........ 


In equity cases we review the record de novo and reach 
an independent conclusion without reference to the con- 
clusion reached by the trial court; except, however, 
that where credible evidence is in conflict we give 
weight to the fact that the trial court saw the witnesses 
and observed their demeanor while testifying. Spilinek 
Vi Spilinek: 3.425424 ehenshedek co oieas ee ShGR wees ae 
Northport Irr. Dist. v. Jess ........-..00... 0.0... cece 
Stricker v. Knaub .............. 0202s 
Matthews v. Matthews ........... 0... .02-.-.... 020s 
A court of equity has a reasonable discretion to allow or 
withhold interest as is reasonable and just, except in 
cases where it is recoverable as a matter of right. 
Kullbom v. Kullbom ...............0 00. c cece eee eee 
An action to compel the specific performance of an oral 
contract to devise real property by will is equitable in 
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nature and is reviewed de novo on the record on appeal 
to this court. Matthews v. Matthews .................. 
Conduct which forms a basis for a finding that a party 
has ‘‘unclean hands’’ must be willful in nature. 
Voichoskie v. Voichoskie ................. 00 cece eee 


In order for the estoppel created by recognition and ac- 


Evidence. 
‘1 


quiescence to operate, there must be an assent, by 
words, conduct, or silence, in a line as the boundary. 
Spilinek v. Spilinek .......... 00... e eee 


As a general rule, evidence presented at a hearing to 
determine what might be in the public interest in one 
state is not necessarily pertinent to a consideration of 
that issue in another state. In re Applications of Ne- 
braska-P. Ps DIS). ssc Laide oe hay (ae Behe dd 
A determination of the relevancy of evidence generally 
rests within the sound discretion of the trial tribunal. 
In re Applications of Nebraska P.P. Dist. ............. 
Generally, evidence as to the sale of comparable prop- 
erty is admissible as evidence of market value, pro- 
vided there is adequate foundation to show the evidence 
is material and relevant. The foundation evidence 
should show the time of the sale, the similarity or dis- 
similarity of market conditions, the circumstances sur- 
rounding the sale, and other relevant factors affecting 
the market conditions at the time. Wear v. State of Ne- 
brask ate: ccs isiteis weit Catnt et eaetintan «Be tsa Seon 
The weight and credibility of valuation testimony in a 
condemnation action are for the jury, and in testing 
such evidence the condemnee is entitled to have all con- 
flicts resolved in a light most favorable to him. Wear 
v. State of Nebraska ........0. 0... cece eee 
It is within the sound discretion of a District Court ina 
civil case to allow a party to withdraw its rest and in- 
troduce additional evidence. IAFF Local 831 v. City of 
NOs Platte: & fi etetanl cota s td eel RR A 
Issues of causation are for determination by the fact 
finder. Heironymus v. Jacobsen Transfer ............ 
Kokes' Vv: Shater :anccugt ds gece tow een sad eed te 
Causation may be established on the basis of medical 
probability. Heironymus v. Jacobsen Transfer ....... 
In reviewing cases involving conflicting testimony it is 
not the province of this court to resolve conflicts in the 
evidence, pass upon the credibility of witnesses, deter- 
mine the plausibility of explanations, or weigh the evi- 
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dence. Such matters are for the trier of fact, and the 
verdict must be sustained if, taking the view most fa- 
vorable to the State, there is sufficient evidence to sup- 
port it. State v. Beach ..............0..0........00.0.. 
As a general rule, evidence of prior juvenile adjudica- 
tions may not be admitted as criminal convictions for 
the purpose of impeaching the credibility of a witness. 
State Beach vic asics fice eg webs da ddaces ne edad ole Mau dee 
Evidence relating to a ‘‘Mary Carter’’ agreement 
should be admitted where the agreement bears upon 
the bias and credibility of witnesses employed by a 
party to the agreement. L. J. Vontz Constr. Co. v. Alli- 
ance INGUSs. <i. e%se pe ceeded aes eee REE GT Ga ota aes 
For a tape recording of a telephone conversation be- 
tween a witness and a defendant to be admissible in 
evidence, it need only be shown that the conversation is 
relevant; that it accurately reflected the conversation; 
that the tapes had not been altered, changed, or erased 
in any way; and that the voices heard on the tapes 
were those of the witness and the defendant. State v. 
PGArsom. seks ities satan ts Calis einiars.n Soma eines ee eee yee 
The use of profane or obscene language in an otherwise 
admissible statement or conversation generally does 
not destroy the nature and meaning of the statement 
nor make it inadmissible. State v. Pearson ........... 
Scientific testimony of factors that can override a per- 
son’s will, to the extent that even the knowledge of the 
consequences of the act of suicide do not prevent the 
act from taking place, are admissible to demonstrate 
that the act was not willful. Friedeman v. State ...... 
While the act of suicide may be an independent inter- 
vening cause in some cases, it is certainly not so in 
those cases where the incontrovertible evidence shows 
that, without the injury, there would have been no sui- 
cide; that the suicide was merely an act intervening 
between the injury and the death and part of an un- 
broken chain of events from the injury to the death and 
not a cause intervening between the injury and death. 
Friedeman v:. State. ..csca05 see. cc eue eens kee 
A suicide note written by the decedent within 24 hours 
of death is admissible as a declaration of present state- 
of-mind exception to the hearsay rule. Friedeman v. 
SLATES so scrsue ti tea tA deol dy ar ae eau Pash aee uO UAE ie wet ae A Boe 
The Workmen's Compensation Court may receive in 
evidence matters not properly admissible in other 
courts bound by the rules of evidence. Friedeman v. 
Slates. s2eeet Ales leds teed eae ede hess cea ts oe 
A litigant may not recite upon oath one statement of 
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fact in one judicial proceeding and thereafter, to meet 
the exigencies of the case in trial of a different cause, 
recite an entirely different and inconsistent set of facts. 
In such a situation the evidence is discredited as a mat- 
ter of law and will be disregarded. Kokes v. Shafer ... 
The location, nature, and number of wounds inflicted 
on a victim are circumstances from which a jury can 
infer the mental process of the one inflicting the 
wounds. State v. Lynch ............. 0... c eee eee 
To recover compensation the evidence must show that 
the employee died as a result of an accident arising out 
of and in the course of his employment. Niesen v. 
Logan County Co-op Oil Assn. 2.00... eee 
Where the testimony gives rise to conflicting inferences 
of equal degree of probability such that a choice be- 
tween them is a matter of conjecture, a workmen’s 
compensation award cannot be sustained. Niesen v. 
Logan County Co-op Oil Assn. ........ 0... eee 
Expert testimony is not necessary to enable the jury to 
judge the obscenity of materials which have been 
placed into evidence. State v. Embassy Corp. ........ 
A defendant cannot predicate error on the admission of 
evidence to which no objection was made at the time 
the evidence was adduced. State v. Harper ........... 
Application for a physical examination of an injured 
party should be made before the commencement of the 
trial of a cause, and if not made until after the trial has 
commenced, a sufficient reason should be assigned why 
such request was not made before the commencement 
of the trial. Where such request is made during the 
progress of the trial, it rests within the sound discretion 
of the court whether such request be granted, and the 
ruling of the court thereon will not be disturbed, unless 
from all the circumstances an abuse of discretion ap- 
pears. Hoegerlv. Burt ........0 0... ccc cece eee ee 
Unless the character of the injury is objective, that is, 
where its nature and effect are plainly apparent, then it 
is a subjective condition necessitating expert testi- 
mony. Hamer. Henry ........... cece cece eee eee 
Testimony with regard to causation must be definite 
and certain to warrant a compensation award. Ran- 
dall v. Safeway Stores ............ 00.00.02 eee eee eee 


Expert Witnesses. 


1. 


Expert testimony should not be received if it appears 
the witness is not in possession of such facts as will en- 
able him to express a reasonably accurate conclusion 
as distinguished from a mere guess or conjecture. 
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The witness should not be allowed to express an opinion 
on an inadequate basis or in respect to facts not dis- 
closed to the jury. State v. Johnson ................... 
Niesen v. Logan County Co-op Oil Assn. ............... 
Where the opinion testimony of an expert witness does 
not have a sound and reasonable basis, it should be 
stricken. State v. Johnson .........................--. 
The value of the opinion of an expert witness is de- 
pendent on, and no stronger than, the facts on which it 
is predicated. Such an opinion has no probative force 
if the assumptions upon which it is based are shown not 
to be true. Niesen v. Logan County Co-op Oil Assn. 

Triers of fact are not required to take the opinions of 
experts as binding on them. Hamerv. Henry ......... 
The trier of fact is not required to take the opinion of 
experts in regard to the causal connection between the 
alleged injury and the disability as binding upon it. 
Randall v. Safeway Stores ............................ 


A condemnee can recover fees and costs under Neb. Rev. 
Stat. § 76-1203.01 (Reissue 1981) only where the final 
judgment prevents the agency from acquiring the prop- 
erty by any condemnation proceeding or the agency 
abandons all attempts to acquire the property by con- 
demnation. Sorensen v. Lower Niobrara Nat. Re- 
sources: Dist: ji ....2.400. sate he hiawt uke ge cesta 2h oes 


Final Orders. 


The overruling of a motion for summary judgment is not 
a final, appealable order. Cockle v. Cockle ........... 


Foreclosure. 


An application for the strict foreclosure of a land con- 
tract, being in the nature of a forfeiture, is addressed to 
the sound discretion of the court, and before this relief 
may be granted it must be clear that the property in- 
volved is of less value than the amount due on the con- 
tract for its sale or that it would not bring a surplus 
over the amount due if a sale were ordered. Ryan v. 
Koltenmamiiy cic sich nse aiek de seegiheitn ns wen gee 


Foreign Judgments. 


1. 


It is for the state of rendition to determine whether a 
judgment is final, even though it has been appealed. 
Cockle: Vv. Cockle: Sissi ns Sad oie ice ee Seetle Ba whee encPas 
A monetary judgment of a sister state will be enforced 
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in this jurisdiction only for the amount for which it is 
enforceable in the state of rendition. Cockle v. Cockle 
Habeas corpus proceedings may be used to enforce a 
foreign judgment regarding child custody. Mace v. 
Mace oie ei Arb he eae Gl aati inl ne Bee dene 
Neb. Rev. Stat. § 43-1213 (Cum. Supp. 1982) does not re- 
quire automatic enforcement of a foreign decree or a 
foreign modification of a decree simply because it is 
shown to the court that it exists. Rather, the statute 
requires that the court in which enforcement is sought 
examine the jurisdictional foundation upon which the 
foreign court acted. Mace v. Mace ................... 
If the foreign court has assumed jurisdiction under 
statutory provisions substantially in accordance with 
the Uniform Child Custody Jurisdiction Act or under 
factual circumstances meeting the UCCJA jurisdic- 
tional standards, then the court must recognize and en- 
force the foreign decree. Mace v. Mace .............. 
Primarily, the Uniform Child Custody Jurisdiction Act 
is concerned with subject-matter jurisdiction and not 
personal jurisdiction. Submission of a person to the ju- 
risdiction of the court does not alone confer jurisdiction 
under the act. Mace v. Mace ............-....... eee 


Where a party to a divorce action, represented by coun- 
sel, voluntarily executes a property settlement agree- 
ment which is approved by the court and incorporated 
into a divorce decree from which no appeal is taken, 
the decree will not thereafter be vacated or modified as 
to such property provisions. One of the exceptions to 
the rule, however, is that the decree may be vacated or 
modified where there is evidence of fraud. Colson v. 
GOISOR sie et eerie ed A bitten wr none tia pean gor ae tees 
In reviewing a property settlement agreement entered 
into by the parties, the trial court is admonished not to 
regard the agreement lightly but, rather, is required to 
carefully scrutinize the agreement to be sure that nei- 
ther party takes an unconscionable advantage over the 
other through fraud. Colson v. Colson ................ 
In order for the court to carry out its duty with regard 
to property settlement agreements, the parties must be 
honest and candid with the court so that the court may 
have all of the proper and necessary information before 
it in order to make its decision. Colson v. Colson ...... 
The fact that a decree is submitted and representations 
made to the court that the decree contains a description 
of matters previously disclosed to the court and agreed 


329 


640 


640 


640 


640 


452 


452 


452 


INDEX 


to by the parties, when, in fact, they were not, is not 
sufficient to overcome an objection of fraud. Colson v. 
COISOM, in doc hse'n Oh, tres axel tee eo kts Geena Pa ML wae 
The material elements of a fraudulent misrepresenta- 
tion are that a representation was made as a statement 
of fact, which was untrue and known to be untrue by 
the party making it, or else was made recklessly; that 
the representation was made with the intent to deceive 
and for the purpose of inducing the other party to act 
upon it; and that such party did, in fact, rely upon the 
misrepresentation and was induced thereby to act to 
his injury or damage. Bank of Valley v. Mattson ..... 
One is justified in relying upon a representation made 
to him as a positive statement of fact, where an investi- 
gation would be required to discover its falsity. Bank 
of Valley v. Mattson ........... 0.0.0... cee eee 
Although fraud in the factum is a defense as against a 
holder in due course of a negotiable instrument, fraud 
in the inducement is not. S.I.D. No. 32 v. Continental 
Western Corps oi. eve ciaihod es phen in dain Paes 
The fraud practiced by misrepresenting the intention to 
perform a contract is fraud in the inducement and is 
not available as a defense against a holder in due 
course of a negotiable instrument. S.1.D. No. 32 v. 
Continental Western Corp. ............ 0... c cece eee 


Good Cause. 


1. 


Absent a showing of an abuse of discretion, the Su- 
preme Court will not ordinarily set aside a determina- 
tion by the District Court as to whether or not good 
cause has been shown. Singleton v. South Platte Nat. 
Resources Dist. ....... 0... 
The fact that counsel is misinformed or uninformed as 
to the requirements of filing a petition on appeal in the 
District Court is not a showing of good cause within the 
meaning of the statute. Singleton v. South Platte Nat. 
Resources: Dist) ss ceiie eee nats ee Pat AY Sima ES 


Governmental Subdivisions. 


A sanitary and improvement district is a governmental 
unit such as is contemplated by Neb. U.C.C. 
§ 3-105(1)(g) (Reissue 1980). S.I.D. No. 32 v. Conti- 
nental Western Corp. ......... 00600. c eee eee eee eee 


Guaranty. 


1. 


The general rule is that a surety or guarantor is enti- 
tled to be subrogated to the benefit of all the security 
and means of payment under the creditor’s control, 
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and, therefore, in the absence of assent, wuiver, or es- 
toppel he is generally released by an act of the creditor 
which deprives him of such right. Myers v. Bank of 
INIOD PATS: jck Se Se ae eb ead sled EBM a Whey MENS S aenees 
2. Whatever restrictions may be imposed by law with re- 
gard to the debtor are likewise imposed with regard to 
the guarantor. Borg-Warner v. Watton ............... 


Habeas Corpus. 
Habeas corpus proceedings may be used to enforce a 
foreign judgment regarding child custody. Mace v. 
MACE: ries ithe ah N ae Male Raiee Rae lec eee ceeds ah ley 


Habitual Criminals. 
Two or more prior convictions arising out of the same set 
of circumstances may not be used to impose an en- 
hanced penalty pursuant to Neb. Rev. Stat. § 29-2221 
(Reissue 1979). State v. Lopez ..................00000. 


Hearsay. 

Where the party against whom a statement is offered is 
present, hears the statement being made, and makes 
no objection, the trial court may consider such evi- 
dence as an exception to the hearsay rule. In re Inter- 
CSU-OR Ds Re etnice Premise t. ath ee dette ee cok ite nh GN BO NE es a 

Homicide. 


1. Ina homicide case photographs are generally admitted 
for the purpose of identification to show the condition of 
a body and to indicate the nature and extent of wounds 
or injuries. They may also be admitted to establish 
malice and intent. State v. Kuntzelman ............... 
StatesvisRife i godee g dain ei ratio hre hes tenants 
2. The use of deadly force shall not be justifiable unless 
the actor believes that such force is necessary to pro- 
tect himself against death, serious bodily harm, kid- 
naping. or sexual intercourse compelled by force or 
threat, nor is it justifible if (a) the actor, with the 
purpose of causing death or serious bodily harm, pro- 
voked the use of force against himself in the same en- 
counter, or (b) the actor knows that he can avoid the 
necessity of using such force with complete safety by 
retreating. State v. Kuntzelman ....................5. 
3. A photograph which illustrates or makes clear some 
controverted issue in a homicide case may be received 
even if it is gruesome, where a proper foundation has 
been laid. State v. Rife ............... eee eee 
4. The location, nature, and number of wounds inflicted 
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on a victim are circumstances from which a jury can 
infer the mental process of the one inflicting the 
wounds. State v. Lynch ..................... 00000 eee 
5. Although gruesome, photographs having probative 
value outweighing possible prejudice to the accused are 
admissible. State v. Lynch ..................0...0-... 


Identification Procedures. 

The provisions of Neb. Rev. Stat. § 29-3303 (Reissue 1979) 
require a showing of probable cause that a crime has 
been committed and that the person compelled to pro- 
duce the nontestimonial evidence has committed that 
crime. State v. Evans ........ 0.0.00 cee ee 


Impeachment. 

AS a general rule, evidence of prior juvenile adjudica- 
tions may not be admitted as criminal convictions for 
the purpose of impeaching the credibility of a witness. 
State:v; Beachy waited adit cee ht Sauget od Ras 


Independent Contractors. 
The general test of whether work being done by an inde- 
pendent contractor for an owner is within the ambit of 
Neb. Rev. Stat. § 48-116 (Reissue 1978) is whether the 
work being done by the independent contractor would 
ordinarily be done by employees of the owner in view of 
* the owner’s past practices and the practices of employ- 
ers in comparable businesses. Franklin v. Pawley .... 


Injunction. 

An equitable action for an injunction is reviewed de novo, 
subject to the rule that where credible evidence is in 
conflict on material issues of fact, this court will con- 
sider the fact that the trial court observed the wit- 
nesses and accepted one version of the facts over an- 
other. Burtonv. Annett .............. 00... eee eee 


Insanity. 

In Neb. Rev. Stat. § 25-213 (Reissue 1979) insanity means 
such condition of mental derangement which actually 
prevents the sufferer from understanding and protect- 
ing his or her legal rights. Sacchiv. Blodig ........... 


Insurance. 

1. A separate exclusionary clause in an insurance con- 
tract should be construed in light of the provisions of 
the whole contract and harmonized therewith if reason- 
ably possible. Thos v. Employers Mutual Cas. Co. .... 
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Interest. 


INDEX 


An exclusion in a liability policy excluding from cov- 
erage injury to or destruction of any goods sold by the 
named insured, or work completed by the named in- 
sured out of which the accident arises, eliminates any 
coverage for injury to or destruction of the product fur- 
nished or work completed by the named insured. Thos 
v. Employers Mutual Cas. Co. .............0.0-.-.200000. 
Under an exclusion in a liability policy excluding from 
coverage injury to goods sold or work completed by the 
named insured, if a defect in the product furnished or 
work completed by the named insured causes damage 
to other property, there is coverage for such damage to 
other property. Thos v. Employers Mutual Cas. Co. 


The location, nature, and number of wounds inflicted on a 


victim are circumstances from which a jury can infer 
the mental process of the one inflicting the wounds. 
State: visByncnerancveecne ea ae eed hoes eo we eee 


A court of equity has a reasonable discretion to allow or 


withhold interest as is reasonable and just, except in 
cases where it is recoverable as a matter of right. 
Kullbom v. Kullbom ...........0 00000. c cee eee teens 


Investigative Stops. 


1. 


A police officer may, in appropriate circumstances and 
in an appropriate manner, approach a person for pur- 
poses of investigating possibly criminal behavior even 
though there is no probable cause to make an arrest. 
State v. Pierce and WellS .................0 0000 e eee 


2. Police officers must have a particularized and objec- 


tive basis for suspecting the person stopped of criminal 
activity. The assessment of the totality of the circum- 
stances includes all of the objective observations and 
considerations, as well as the suspicion drawn by a 
trained and experienced police officer by inference and 
deduction that the individual stopped is, or has been, or 
is about to be engaged in criminal behavior. State v. 
Pierce-and' Wells}? (.c.4 esvabaecaear has tated. Seba 


Invitor-Invitee. 


1. 


Although an invitee on the premises of another may 
very well be aware of the dangers inherent in the prem- 
ises, he may not necessarily be aware of the dangers 
inherent in the actions of the agents of the possessor of 
the premises. Ellis v. Far-Mar-Co .................00- 
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2. Where an invitee on the premises of another must of ne- 
cessity knowingly place himself in a position of danger 
so as to accomplish his job, he is nevertheless entitled 
to a warning from the agents of the possessor of such 
premises before the latter cause a change in circum- 
stances likely to cause injury to the invitee. Ellis v. 
Mar: Mar Goi isck carota Gata Sialbuicn Ta hives neha eek Sh 736 


Issue Preclusion. 

1. Even though two statutes appear to be identical, issues 
arising under these statutes are not necessarily the 
same so as to give rise to the rule of issue preclusion, 
because the policy under such statutes may be differ- 
ent. Inre Applications of Nebraska P.P. Dist. ........ 8 

2. For the purposes of invoking the rule of issue preclu- 
sion, the determination of the public convenience and 
necessity in one state is not an identical issue to a 
similar determination in another state. In re Applica- 
tions of Nebraska P.P. Dist. ..................000. 0005. 8 


Joint Ventures. 

In a joint venture each of the parties must have an equal 
voice in the control of the agencies used therein, and 
the mere pooling of property, money, assets, skill, or 
knowledge does not create the relationship. Nelson v. 


DOUN Seats gos aieh eniye a eialege pile ead aeceay taslaneenen oedy etal 189 
Judges. 
A motion to disqualify a trial judge on account of preju- 
dice is addressed to the sound discretion of the trial 
court. State v. Goodpasture ....................00005. 341 
Judgments. 


1. The findings of a court in a law action have the effect of 
a jury verdict and will not be set aside unless clearly 
wrong. Jameson v. Giacalone ...................0000- 33 
2. It is not the function of an order nunc pro tunc to 
change or revise a judgment or order, or to set aside a 
judgment actually rendered, or to render an order dif- 
ferent from the one actually rendered, even though 
such order was not the order intended. IAFF Local 831 
v. City of No. Platte ...... 0. ce eee 89 
3. Where different proof is required,'a judgment in one 
action does not preclude another action. Northport Irr. 
DISt. VJ OSS sos 5 dp, nile le Bar OA Ra Bes ale aes ace 152 


4. Asa general rule, a party recovering a judgment has a 
right to proceed to enforce it. Lacey v. Lacey ......... 162 


970 
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The doctrine of res judicata holds that a final judgment 
on the merits by a court of competent jurisdiction is 
conclusive upon the parties in any later litigation in- 
volving the same action and generally is conclusive as 
to every question which was or might have been pre- 
sented and determined in the first action. Sidel v. 
Spencer: FOS: 5.5 eee ein Lantos vere betas RAMs 
A judgment may be final for some purposes and yet not 
be final as to other matters. Cockle v. Cockle ......... 
As a general rule, a proper judgment will not be re- 
versed even if the trial court did not give the right rea- 
son for its rendition. Hinz v. Hinz ..................... 
The doctrine of res judicata is based on the principle 
that a final judgment on the merits by a court of com- 
petent jurisdiction is conclusive upon the parties in any 
later litigation involving the same cause of action. 
Simpson v. City of North Platte ....................0.. 
A judgment of dismissal on the merits operates to pre- 
clude subsequent relitigation of the same cause of ac- 
tion. Simpson v. City of North Platte .................. 
AS a general rule, a dismissal with prejudice is an ad- 
judication on the merits, and where the parties to an 
action have settled their dispute and agreed to a dis- 
missal, that is a retraxit and amounts to a decision 
upon the merits. Simpson v. City of North Platte ..... 
A District Court has both statutory and inherent power 
to dismiss an action for lack of prosecution. Wilson v. 
Bryan Memorial Hosp. ............... 0.00 eee cece 
A judgment will not be reversed for error in admitting 
evidence which is cumulative in nature if evidence 
which was properly admitted clearly established the 
guilt of the defendant beyond a reasonable doubt. State 
Vi Gilreath wis get dae anne Pode BA, Bleed natant he 
Findings of a court in a law action in which a jury has 
been waived have the effect of a jury verdict and will 
not be disturbed on appeal unless clearly wrong. In 
such a circumstance it is not within our province to re- 
solve conflicts in or to weigh the evidence; if there is a 
conflict in the evidence, this court will review the judg- 
ment rendered and will presume that controverted 
facts were decided in favor of the successful party. 
Nerud v. Haybuster Mfg. .............0..00 0 eee 


West Town Homeowners Assn. v. Schneider ........... . 


A proper judgment will not be reversed even if the trial 
court did not give the right reason for its rendition; a 
trial court’s judgment is to be affirmed if the evidence 
sustains any theory of recovery pled by the plaintiff, ir- 
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respective of which theory the trial court relied upon. 
Nerud v. Haybuster Mfg. ...........00.00 5. e eee eee ee 
The fact that a decree fails to provide what is to happen 
upon the emancipation of a minor child does not create 
an ambiguity. Johnson v. Johnson .............--..... 
An order or decree sustaining a demurrer will be af- 
firmed if any one ground of the demurrer is well taken, 
irrespective of whether the ruling is based on an er- 
roneous ground. Harmon Care Centers v. Knight ..... 


If the evidence shows that a plaintiff’s conduct may be 
negligent and a proximate cause of the accident, the is- 
sue of contributory negligence must be submitted to the 
jury. Davisv. Phillips .......... 0... cee ccc eee 
Although a defendant is negligent as a matter of law, 
the plaintiff's negligence which is a proximate cause 
requires a factual determination by the jury whether 
the negligence of the plaintiff is more than slight in 
comparison with the negligence of the defendant. 
Davis'v.Phillips:. .c03co5. Woe 0a ore nad dis pieces oats 
The fact that juries may reach different results on 
similar facts does not render obscenity statutes un- 
constitutional, nor does it create a right of reliance 
when other questionable material is exhibited. State v. 
Wimbassy Corp eicvrpnidnteret cio eee Ula ar een ep aatit 


Jurisdiction. 


1. 


One who invokes the power of a court on any question 
other than jurisdiction makes a general appearance 
such as to confer jurisdiction over himself. Cockle v. 
COGIC autre ebeeitca card aware ieewis AT Mele n olite aa lilecinn gee 
Neb. Rev. Stat. § 43-1213 (Cum. Supp. 1982) does not re- 
quire automatic enforcement of a foreign decree or a 
foreign modification of a decree simply because it is 
shown to the court that it exists. Rather, the statute re- 
quires that the court in which enforcement is sought ex- 
amine the jurisdictional foundation upon which the 
foreign court acted. Mace v. Mace ................... 
If the foreign court has assumed jurisdiction under 
statutory provisions substantially in accordance with 
the Uniform Child Custody Jurisdiction Act or under 
factual circumstances meeting the UCCJA jurisdiction- 
al standards, then the court must recognize and enforce 
the foreign decree. Macev. Mace .................... 
Primarily, the Uniform Child Custody Jurisdiction Act 
is concerned with subject-matter jurisdiction and not 
personal jurisdiction. Submission of a person to the ju- 
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risdiction of the court does not alone confer jurisdiction 
under the act. Mace v. Mace ..................0..0.5. 
Usually the best interests of the children are served by 
having a determination in the state where the parties 
both reside and where the facts concerning the custody 
of the children are more readily available to the court. 
Mace Ve Mace. 2 3.iis. eon eaten dt pats Hae Sid Sap eke Siw 
The home state concept is therefore of the utmost im- 
portance in the Uniform Child Custody Jurisdiction 
Act, requiring the courts, when possible, to choose that 
forum to adjudicate custody disputes. Mace v. Mace 

Jurisdiction is the authority or power to decide a case. 
Venue is the site where the power to adjudicate is to be 
exercised. In the absence of statutory provisions to the 
contrary, an objection to venue can be waived. State 
ex rel. Bauersachs v. Williams .....................065 


Juror Misconduct. 


1. 


It is well established that charges of juror misconduct 
must be substantiated by competent evidence on the 
motion for new trial, the misconduct complained of 
must relate to a matter in dispute relevant to the issues 
in the case, and the misconduct must have influenced 
the jurors in arriving at a verdict. Ellis v. Far-Mar-Co 
Proof of mere indiscretion in the conduct of a juror is 
not sufficient to avoid a verdict unless the proof estab- 
lishes that his conduct was of such character that 
prejudice may be presumed. Ellis v. Far-Mar-Co ..... 
When a new trial is sought for juror misconduct, the 
finding of the trial court will not be set aside unless the 
evidence of misconduct is clear and convincing. Ellis 
Ve Par: Mar-Co wicce sie ta he ice bee age din eae 


Juror Qualifications. 


1. 


The true object of challenges, either peremptory or for 
cause, is to enable the parties to avoid disqualified per- 
sons and secure an impartial jury. When that end is 
accomplished, there can be no just ground for com- 
plaint against the rulings of the court as to competency 
of the jurors. State v. Rife .........................4.. 
In the absence of a showing of prejudice, a trial court is 
correct in denying a motion for mistrial. Opportunity 
for prejudice or disqualification of jurors does not raise 
a presumption that prejudice or disqualification exists. 
State Rife 2 oasdcss tte aaah Reinet ed be 


Jury Instructions. 


a 


Error cannot be predicated on the failure to give ten- 
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dered jury instructions absent prejudice to the rights of 
the defendant. Statev. Evans ........................ 


All instructions must be read together, and if the in- 

structions taken as a whole correctly state the law, are 

not misleading, and adequately cover the issues, there 

is no prejudicial error. State v.Esluer ............... 

Ellis v. Far-Mar-Co ............0 2.0 ee 
Courts. 


This court hears appeals of juvenile proceedings de novo 
upon the record, but accords the findings of fact of the 
juvenile court great weight because it both heard and 
observed the parties and witnesses. In re Interest of 
Hochstetler 201 32..ohee er ened tegsud bouktacis salt eee eas 
In re Interest of R.D.J. and K.8.J. 0.0.0... - 2 eee 


Labor and Labor Relations. 


1. 


Individuals who are authorized to responsibly direct 
other employees are supervisory employees and should 
be excluded from an employee bargaining unit. IBEW 
Local 1536 v. Lincoln Elec. Sys. ............2--0000 eee 
Factors to be considered in determining whether a 
community of interest exists are mutuality of interest 
in wages, hours, and working conditions; the duties and 
skills of the employees; the extent of union organiza- 
tion among the employees; the desires of the employ- 
ees; the extent of employee interchange; and the policy 
against fragmentation of units. IBEW Local 1536 v. 
Lincoln Elec. Sys. 2.1... cee cece eee 


Landlord and Tenant. 


1. 


The same rules apply to a sublessor-sublessee relation- 
ship as are applicable to a lessor-lessee relationship. 
KYrance Vv. Paen ss. o55, co 8 a koh eaten § Rope eda eee 
A lease is a species of contract for the possession and 
profits of land and tenements, either for life or for a 
certain period of time, or during the pleasure of the 
parties, and the essential elements of a contract must 
be present. Krancev. Faeh .............--..-2000005- 
A lease is a hiring or renting of land for a certain time 
upon a named consideration. Krancev. Faeh......... 
The categories of tenant and invitee are by definition 
mutually exclusive. Krance v. Faeh ..............-... 
The rule of caveat emptor applies to leases of real es- 
tate, wherein the control passes to the lessee, and, in 
the absence of fraud, deceit, or concealment, the duty 
devolves upon the lessee to examine the premises with 
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respect to suitability for his business and with respect 
tosafety. Krancev. Faeh ................0 0. eee eee ee 
A landlord is not liable to his tenant for any defects ex- 
isting in the demised premises at the time of the lease 
that are perceptible to the senses or that can be discov- 
ered by reasonable inspection or examination. Krance 
VicPae@h e4 ares. Bel ele dae soles eal aah oe 
A lessor of land who conceals or fails to disclose to his 
lessee any condition, whether natural or artificial, 
which involves unreasonable risk of physical harm to 
persons on the land, is subject to liability to the lessee 
and others upon the land with the consent of the lessee 
or his sublessee for physical harm caused by the condi- 
tion after the lessee has taken possession, if (a) the lessee 
does not know or have reason to know of the condition 
or the risk involved, and (b) the lessor knows or has 
reason to know of the condition, and realizes or should 
realize the risk involved and has reason to expect that 
the lessee will not discover the condition or realize the 
risk. Krance v. Faeh ............. 00: cece eee eee eens 


In determining whether a residence constructed on 
leased property is personal property, the intention of 
the parties is controlling. Bank of Valley v. U.S. Nat. 
Banik, ©5123. t2ccadee ibe aga teins ot BUS ent tai Paruline Been 
Where the lease gives the lessee the right to remove a 
residence constructed upon the leased property, the 
residence remains personal property, and a financing 
statement granting a security interest in the residence 
should be filed in the office of the county clerk of the 
county of the debtor's residence. Neb. U.C.C. 
§ 9-401(1)(c) (Supp. 1977). Bank of Valley v. U.S. Nat, 
Bank. psa facie send haw etna g tues hee yaad ch Alege bed 


Lesser-Included Offenses. 


1. 


Liability. 


1: 


A lesser-included offense is one which is necessarily es- 
tablished by proof of the greater offense. State v. 
MAG Yr cea tes Ao ia nee ieee lle nant ng RATS 
To be a lesser-included offense, the elements of the 
lesser offense must be such that it is impossible to com- 
mit the greater without at the same time having com- 
mitted the tesser. State v. Miller ...............0..0.. 
Criminal trespass is not a lesser-included offense of 
burglary. State v. Miller ................0... seen ee 


A landlord is not liable to his tenant for any defects ex- 
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isting in the demised premises at the time of the lease 
that are perceptible to the senses or that can be dis- 
covered by reasonable inspection or examination. 
Krancev. Faeh. is cce cei ce ib eee ie era awit aed 
A lessor of land who conceals or fails to disclose to his 
lessee any condition, whether natural or artificial, 
which involves unreasonable risk of physical harm to 
persons on the land, is subject to liability to the lessee 
and others upon the land with the consent of the lessee 


‘or his sublessee for physical harm caused by the condi- 


tion after the lessee has taken possession, if (a) the 
lessee does not know or have reason to know of the con- 
dition or the risk involved, and (b) the lessor knows or 
has reason to know of the condition, and realizes or 
should realize the risk involved and has reason to ex- 
pect that the lessee will not discover the condition or 
realize the risk. Krance v. Faeh ...................0-- 
Neb. U.C.C. § 3-409(2) (Reissue 1980) does not in any 


; way affect any liability which may arise apart from the 


instrument itself. The drawee who fails to accept may 
be liable to the drawer or to the holder for breach of the 
terms of a letter of credit or any other agreement by 
which he is obligated to accept. He may be liable in 
tort or upon any other basis because of his representa- 
tion that he has accepted, or that he intends to accept. 
The section leaves unaffected any liability of any kind 
apart from the instrument. Bigger v. Fremont Nat. 
Bank teccctd wasn de tetas Aa hackle, duayele wget Rable teas nad dee eben 
Where the law imposes upon a state officer the per- 
formance of a ministerial duty in which a private indi- 
vidual has a special, direct, and distinctive interest, the 
officer is liable to such individual for any injury which 
he may proximately sustain in consequence of the fail- 
ure to perform the duty at all, or to perform it prop- 
erly. Harmon Care Centers v. Knight ................. 


Libel and Slander. 


1. 


If it clearly appears that the allegations in a pleading 
are not pertinent, material, or relevant to the contro- 
versy in litigation, they are not privileged and may 
serve as the basis for a libel suit. Beckenhauer v. Pre- 
COCK Sie hist Heh ae Sy i eh ee Sage eee te eed 
It is not necessary that the defamatory matter be rele- 
vant or pertinent to any issue before the court. It is 
necessary only that it have some relevance to the judi- 
cial function which is being performed. Beckenhauer 
Vi Prédoehl eck scenes tik ple os See ee a ican ae yn. 
If the defamatory matter has some reference to the 
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subject matter of the litigation, it is privileged. 
Beckenhauer v. Predoehl ....................0..000.0. 


Upon conviction for second offense driving while his li- 


cense has been suspended, the court shall order the de- 
fendant not to operate a motor vehicle for any purpose 
for a period of 2 years from the date of his final dis- 
charge from jail or payment or satisfaction of any fine 
imposed, whichever is later. Neb. Rev. Stat. 
§ 60-430.01 (Cum. Supp. 1982). State v. Moore ......... 


It is established in Nebraska law that a vendee under 
an executory land contract is entitled to an equitable 
lien for such amount which has been paid on the pur- 
chase price as against a subsequent creditor or pur- 
chaser from the vendors. Sidney Fed. S. & L. Assn. v. 
OTE iy hd Sore Sore OE BEEN S Big ER Lg A ee Ls wen ues 
A lien claimant has the burden to establish the validity 
and amount of his lien. Columbus Fed. S. & L. Assn. v. 
Swails Constrs, C0. i ios een nid sean ae ie ae wees 


Limitations of Actions. 


1. 


In order for a continuous relationship to toll the statute 
of limitations regarding a claim for malpractice, there 
must be a continuity of the relationship and services for 
the same or related subject matter after the alleged 
professional negligence. Lincoln Grain v. Coopers & 
TAY DPANG! she evdcey poole ny he Dela s a heed Sualere lille unl Sacha re 
In cases of professional negligence the discovery rule 
governs accrual of a cause of action, i.e., a cause of ac- 
tion accrues when the malpractice is discovered or in 
the exercise of due diligence should have been discov- 
ered. Sacchi v. Blodig ................. 0.0... 0c eee 
Neb. Rev. Stat. § 25-222 (Reissue 1979) is a codification 
of the discovery rule and the time limits for discovery 
of professional negligence. Sacchiv. Blodig .......... 
In Neb. Rev. Stat. § 25-213 (Reissue 1979) insanity 
means such condition of mental derangement which ac- 
tually prevents the sufferer from understanding and 
protecting his or her legal rights. Sacchi v. Blodig .... 
Under the discovery rule one suffering a legal dis- 
ability can, upon removal of such disability, commence 
an action for professional negligence as provided under 
Nebraska law. Sacchi v. Blodig ...................... 
The statute of limitations barring actions for the recov- 
ery of real estate sold for the nonpayment of taxes has 
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no application where the tax deed was void. Mack v. 
LUO DDON: i.e eine ed ee ply Lad de hoe HE OS 
The bar of a statute of limitations is an affirmative de- 
fense and must be pled. S.I.D. No. 32 v. Continental 
Western: Corps... ddaljta wept oe eae abe ee Wd 


Mandamus. 


Marriage. 
dy 


Mandamus is available to enforce the performance of a 


ministerial duty, that is, an absolute duty to act ina 
prescribed manner upon existence of specified facts. 
State ex rel. Hilt Truck Line v. Peterson .............. 


In an appeal to the Supreme Court from a decree of dis- 
solution, the marital status continues until a final deter- 
mination ishad. State v. Palmer ..................... 
During the period after rendition of the decree and be- 
fore a divorce becomes effective to change the status of 
the parties, the parties are husband and wife with re- 
spect to their competency to testify for or against each 
other. State v. Palmer ............... 0.00... 20002000 


Mechanics’ Liens. 


1. 


A mechanic’s lien is statutory, and a lien claimant 
must bring himself within the terms of the statute to es- 
tablish a lien. Columbus Fed. S. & L. Assn. v. Swails 
COnstT;.COe a5 3sa sai sie 2 oe eck Sach Ae be Rene 
The foundation for a mechanic’s lien is a contract or 
agreement with the owner of the property. Columbus 
Fed. S. & L. Assn. v. Swails Constr. Co. ............... 


Medical Malpractice. 


Merger. 


1. 


In cases of professional negligence the discovery rule 
governs accrual of a cause of action, i.e., a cause of ac- 
tion accrues when the malpractice is discovered or in 
the exercise of due diligence should have been discov- 
ered. Sacchiv. Blodig .....................0 00. eee eee 
Neb. Rev. Stat. § 25-222 (Reissue 1979) is a codification 
of the discovery rule and the time limits for discovery 
of professional negligence. Sacchi v. Blodig .......... 
Under the discovery rule one suffering a legal dis- 
ability can, upon removal of such disability, commence 
an action for professional negligence as provided under 
Nebraska law. Sacchi v. Blodig ...................... 


The rule or doctrine of merger is that upon the delivery 
and acceptance of an unambiguous deed, all prior ne- 
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gotiations and agreements are deemed merged therein. 
This rule is equally applicable where prior oral negoti- 
ations result in a written contract. Beltzer v. Willeford 
APIS: s4.o4 ord oti es we Ble OS gy bid ge Sele ad daa des 
The presence of fraud or mistake of fact is a recognized 
exception to the general rule that prior negotiations 
and agreements are merged into the final written con- 
tract of sale or deed. Beltzer v. Willeford Farms ..... 


Neb. Rev. Stat. § 43-202.01 (Reissue 1978) and Neb. Rev. 
Stat. § 29-1816 (Reissue 1979) involve a balancing test, 
namely, public protection and societal security weighed 
against practical and not problematical rehabilitation, 
in determining whether there should be a waiver of ju- 
risdiction in criminal proceedings with a transfer to the 
juvenile court. State v. Alexander .................4.. 
The probability of success and the duration of rehabili- 
tative treatment must be considered in determining the 
manner and location of detention. State v. Alexander 
While the age of a child will not protect such child if the 
act is denominated a trespass, yet, as trespass is an in- 
tentional tort, an initial determination must be made 
whether the child concerned formed the intent to do the 
physical act which released the harmful force. Kenney 
VER AIMID posed erate ear mana MED palie Saleen wae ita htana hades 
In making a determination as to whether a child was 
capable of the necessary intent to be classed as a tres- 
passer, the standard of conduct to be used is that of a 
reasonable person of like age, intelligence, and experi- 
ence under the circumstances. Kenney v. Barna ....:. 


Modification of Decree. 


1. 


Under Neb. Rev. Stat. § 42-364 (1978), the trial court on 
its own motion may make subsequent changes or modi- 
fications in a decree of dissolution of a marriage in re- 
lation to any minor children and their maintenance 
when required, but only after notice to the parties and 
an opportunity to be heard. Tautfest v. Tautfest ...... 
Where a party owes past due alimony or child support, 
the failure to pay must be found to be a willful failure 
in spite of an ability to pay before a request for modifi- 
cation of a decree may be dismissed on the basis of 
“unclean hands.’’ Voichoskie v. Voichoskie ........... 


Motions for Continuance. 


A motion for continuance is addressed to the sound dis- 
cretion of the court, and in the absence of a showing of 
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an abuse of discretion, a ruling on a motion for a con- 
tinuance will not be disturbed on appeal. In re Interest 
Of Mes Ween gai ey oie y oaereca as See chee ee ee eS neo 


Motions for Mistrial. 


In the absence of a showing of prejudice, a trial court is 
correct in denying a motion for mistrial. Opportunity 
for prejudice or disqualification of jurors does not raise 
a presumption that prejudice or disqualification exists. 
State:vi-Rife: ¢c:.c08 sero e atte pee ie eae date Sao Melee 


Motions for New Trial. 


1. 


Application for a new trial must be made within 10 days 
after a judgment is rendered. Sederstrom v. Wrehe 

In the absence of a timely motion for new trial, a notice 
of appeal must be filed within 1 month after rendition of 
the judgment or decree or the making of the final or- 
der. Sederstrom v. Wrehe ....................0.000005 
In order to justify a new trial, newly discovered evi- 
dence must involve something other than the credi- 
bility of a witness who testified at trial. State v. Pierce 
and WellSis's ssscds stawePileaeetanees bag wide Kibo 
When a new trial is sought for juror misconduct, the 
finding of the trial court will not be set aside unless the 
evidence of misconduct is clear and convincing. Ellis 
Vi War-Mar:Co. inc oo faces eb in daha ea bee dae dcegs 


Motions to Suppress. 


1. 


Failure to include minimization language as provided 
by Neb. Rev. Stat. § 86-705(6) (Reissue 1981) in an or- 
der to permit the interception of wire or oral communi- 
cation when statutory guidelines have been supplied 
and when there exists a means of measuring compli- 
ance with minimization provisions of the statute is not 
fatal and does not warrant suppression of evidence. 
State v. Whitmore, White, and Henderson ............. 
No evidence may be suppressed because of technical ir- 
regularities not affecting the substantial rights of the 
accused. State v. Whitmore, White, and Henderson ... 
Defendants seeking to suppress evidence obtained pur- 
suant to wiretap because of the failure to comply with 
minimization requirements must do more than identify 
individual calls which they contend should not have 
been intercepted; they must establish a pattern of in- 
terception of innocent conversations which developed 
over the period of the wiretap. State v. Whitmore, 
White, and Henderson ................ 0.6 e cece 
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Factfindings by the trial court on a motion to suppress 
will not be overturned on appeal unless clearly wrong. 
State v. Whitmore, White, and Henderson ............. 
One who seeks to suppress evidence seized pursuant to 
a warrant regular on its face has the burden of estab- 
lishing that the warrant was invalid. State v. Whit- 
more, White, and Henderson ......................00.. 


Motor Vehicles. 


Upon conviction for second offense driving while his li- 
cense has been suspended, the court shall order the de- 
fendant not to operate a motor vehicle for any purpose 
for a period of 2 years from the date of his final dis- 
charge from jail or payment or satisfaction of any fine 
imposed, whichever is later. Neb. Rev. Stat. 
§ 60-430.01 (Cum. Supp. 1982). State v. Moore ......... 


Nebraska Power Review Board. 


1. 


Upon review of an order of the Nebraska Power Re- 
view Board, this court is guided by the rule that deter- 
mination of what is consistent with the public conven- 
ience and necessity is a question of fact peculiarly for 
the determination of the board. This court may ques- 
tion only whether the board acted within the scope of its 
authority and if the order complained of is supported 
by the evidence and is reasonable and not arbitrarily 
made. In re Applications of Nebraska P.P. Dist. ...... 
The word ‘‘may,’’ as used in rule 28 of the Revised 
Rules of Practice and Procedure of the Nebraska Pow- 
er Review Board (1975), relating to the conducting of 
an investigation by such board on its own motion, 
makes such investigation discretionary and not manda- 
tory. Inre Applications of Nebraska P.P. Dist. ....... 


Negligence. 


1. 


In a bailment for hire or a mutually reciprocal bail- 
ment case, in the absence of statutory or contractual 
provisions to the contrary, once bailor proves delivery 
of property to bailee in good condition and failure to re- 
deliver upon timely demand, the burden is irrevocably 
fixed upon bailee to prove by a preponderance of the 
evidence that he has exercised due care to prevent the 
loss, damage, or destruction of the property. This 
principle applies to all bailment for hire cases, whether 
brought in tort or in contract, in which bailee has exclu- 
sive control over the property at the time it was lost, 
destroyed, or damaged. Nash v. City of North Platte, 
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198 Neb. 623, 255 N.W.2d 52 (1977), and its predecessors 
are overruled. Knight v.H &HChevrolet ............ 
If the evidence shows that a plaintiff's conduct may be 
negligent and a proximate cause of the accident, the is- 
sue of contributory negligence must be submitted to the 
jury. Davisv. Phillips ..............0................ 
Although a defendant is negligent as a matter of law, 
the plaintiff's negligence which is a proximate cause 
requires a factual determination by the jury whether 
the negligence of the plaintiff is more than slight in 
comparison with the negligence of the defendant. 
Davis:v) PHWNPS 0563 aici eet oot eee paeeede eds 
In order for a continuous relationship to toll the statute 
of limitations regarding a claim for malpractice, there 
must be a continuity of the relationship and services for 
the same or related subject matter after the alleged 
professional negligence. Lincoln Grain v. Coopers & 
Ley Drang 55 og Sac) cone beds en gaed euiven edi see ai peaslakes 
In an action for negligent manufacture an inference of 
negligence arises from proof that a defect existed at 
the time of manufacture. Nerud v. Haybuster Mfg. ... 
The plaintiff in a negligence case must, in order to 
prove that a particular product is defective in its de- 
sign, show both that the product presented an unrea- 
sonable risk of danger and that the manufacturer failed 
to exercise reasonable care in adopting its design. 
Nerud v. Haybuster Mfg. ..................00 00.00 ee 


Instruments. 

Neb. U.C.C. § 3-409(2) (Reissue 1980) does not in any 
way affect any liability which may arise apart from the 
instrument itself. The drawee who fails to accept may 
be liable to the drawer or to the holder for breach of the 
terms of a letter of credit or any other agreement by 
which he is obligated to accept. He may be liable in 
tort or upon any other basis because of his representa- 
tion that he has accepted, or that he intends to accept. 
The section leaves unaffected any liability of any kind 
apart from the instrument. Bigger v. Fremont Nat. 
Bane 25 Os i create Shares ncatate a ne: dar ancea dente opciaat stat eee tas 
Whether one has taken a negotiable instrument in good 
faith is determined subjectively, that is to say, whether 
there was honesty of intent rather than the absence of 
circumstances which would put an ordinarily prudent 
holder on inquiry. S.I.D. No. 32 v. Continental Western 
COrp:. bk seta Daas oe DG klG todos Geet an ar, eae ennai 
Failure of consideration is no defense to a negotiable 
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Notice. 


INDEX 


instrument in the hands of a holder in due course. 
S.1.D. No. 32 v. Continental Western Corp. ............. 
Although fraud in the factum is a defense as against a 
holder in due course of a negotiable instrument, fraud 
in the inducement is not. S.I.D. No. 32 v. Continental 
Western: Corps . 2.5253 2220+ doe eed Sh heer e ota boar da ell 
The fraud practiced by misrepresenting the intention to 
perform a contract is fraud in the inducement and is 
not available as a defense against a holder in due 
course of a negotiable instrument. S.I.D. No. 32 v. Con- 
tinental Western Corp. ...........00...... 0. beeen 
The consideration necessary to support a contract or 
negotiable instrument must be within the contempla- 
tion of the parties. S.I.D. No. 32 v. Continental Western 
COLD. 2483 60-88 eee basa oud A edieed ee bbs eed ouaodeg eel 


A guarantor is a debtor within the meaning of the term 
as defined in Neb. U.C.C. § 9-105(1)(d) (Reissue 1980) 
and is entitled to the notice required by Neb. U.C.C. 
§ 9-504(3) (Reissue 1980). Butte State Bank v. William- 
SOMO iste An ere dake aie 6 oa ed woe Eee red dutnpe ope oom Le 
Borg-Warner v. Watton ........... 5.00 e cece eens 
An oral message does not satisfy the requirements of 
Neb. U.C.C. § 9-504(3) (Reissue 1980). Butte State 
Bank: v:; Williamson «05.3003 eosetsis ser wre oe eeee Dass os 
Neb. Rev. Stat. § 77-1317 (Reissue 1981) does not re- 
quire formal notice from the county assessor to the 
landowner that valuation of real estate has been 
changed as a result of improvements undisclosed at the 
time of a previous assessment. Ganser v. County of 
TLAN CASTER «oie seine oe ectele ts By Bas gin ebb iasoieee erie suet nes pas Bisests idan 
The guaranty itself need not be secured in order to en- 
title the guarantors to notice. All that need be secured 
to entitle the guarantor to notice is the debt for which 
the guaranty is executed. Borg-Warner v. Watton 

It is the rule in this jurisdiction that compliance with 
the notice provisions of the Uniform Commercial Code 
is a condition precedent to the right of a creditor to re- 
cover a deficiency judgment. The failure to give the 
requisite notice is an absolute bar to recovery. Borg- 
Warner Vv. Watton ......... 0.0.0.0... cee eee eee 
The Uniform Commercial Code makes it quite clear 
that the requirement of giving notice pursuant to Neb. 
U.C.C. § 9-504(3) (Reissue 1980) may not be waived 
prior to default. Borg-Warner v. Watton .............. 
Notice to a representative of an estate regarding a 
possible demand or claim against an estate does not 
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Obscenity. 
1. 


INDEX 


constitute presenting or filing a claim under Neb. Rev. 
Stat. § 30-2486 (Reissue 1979). In re Estate of Feuer- 
DBA caceen sete b eee doe Pena ee Ae ee Se pede ye 


The fact that juries may reach different results on 
similar facts does not render obscenity statutes uncon- 
stitutional, nor does it create a right of reliance when 
other questionable material is exhibited. State v. Em- 
DASSY CORDS iifuls. fed deste te ob Wo B Soot Gosh oa bee ahaha Dame aes 
In a prosecution for exhibiting obscene material the 
State is not required to prove that the material was ob- 
scene, other than by introducing the material itself. 
State v. Embassy Corp. .......... 0... c eee e cece eens 
Expert testimony is not necessary to enable the jury to 
judge the obscenity of materials which have been 
placed into evidence. State v. Embassy Corp. ........ 


Ordinances. 


1. 


Courts will not pass on the constitutionality of a city 
ordinance unless it becomes necessary to do so. State 
Vis WONZEl tice he cd Se tgigd Be tees utiseaunige de age Asana ate aed 
As a general rule, the words ‘‘final and binding,’”’ when 
used in ordinances or statutes to refer to the decision of 
an administrative official or agency, mean that it is the 
definitive act of that official or agency and is binding 
until and unless it is set aside by judicial review. City 
of Lincoln v. Soukup .......... 2.0 cece cece 


Parental Rights. 


1. 


An order terminating parental rights must be based 
upon clear and convincing evidence. In re Interest of 
Me oe hae SR atten late Pi ete atiope ene SRL we Stats neiaeeyi ab aed a 
In re Interest of R.D.J.and K.S.J...........0.. 00.0000. 
The right of parents to maintain custody of their child 
is a natural right, subject only to the paramount inter- 
ests which the public has in the protection of the rights 
of achild. Inre Interestof M. .....................00. 
In re Interest of Hochstetler ...............-....00-000, 
Parental rights cannot be terminated simply because 
others may be in a position to be better providers for 
the children. In re Interest of M. ..................... 
Termination of parental rights should indeed be a last 
resort, and should be implemented only when no other 
reasonable alternative exists. In re Interest of M. 

When natural parents cannot rehabilitate themselves 
within a reasonable time, the best interests of the child 
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or children require that a final disposition be made 
without delay. In re Interest of M..................... 
In re Interest of R.D.J. and K.S.J. 1.2.0.2. eee 
Where there are reasonable grounds to believe that the 
conditions giving rise to the parent's inability to care 
for her children will continue for a prolonged and in- 
determinate period, the parental rights may be terminated 
when such action is in the best interests of the children. 
In-re Interest Of Mi te. 5 ccas sec sa oes ea een Dee es 
Where a parent is unable to discharge parental respon- 
sibilities because of mental deficiency, and there are 
reasonable grounds to believe that such condition will 
continue for a prolonged and indeterminate period, pa- 
rental rights may be terminated if such action is in the 
best interests of the child. Inre Interest of J.H.L...... 
In re Interest of R.D.J. and K.S.J. 2... eee eee 


Parol Agreement. 


Parties. 


A written executory contract may be modified by the par- 


ties thereto at any time after its execution and before a 
breach has occurred, without any new consideration, 
and the terms of the written executory contract may be 
changed by a subsequent parol agreement before a 
breach thereof. Cole v. Hickey ..................00005 


Indispensable parties to a suit are those who not only 
have an interest in the subject matter of the contro- 
versy but also have an interest of such a nature that a 
final decree cannot be made without affecting their 
rights or leaving the controversy in such a condition 
that its final determination may be wholly inconsistent 
with equity and good conscience. Klitzing v. Didier ... 
The general purpose of a third-party action pursuant to 
Neb. Rev. Stat. § 25-331 (Reissue 1979) is to avoid two 
actions which should be tried together to save the time 
and cost of a reduplication of evidence, to obtain con- 
sistent results from identical or similar evidence, and 
to do away with the serious handicap to a defendant of 
a time difference between a judgment against him and 
a judgment in his favor against the third-party defend- 
ant. Church of the Holy Spirit v. Bevco, Inc. .......... 
A third-party claim under Neb. Rev. Stat. § 25-331 
(Reissue 1979) may be asserted when a third-party’s 
liability is in some way dependent on the outcome of 
the main claim or when the third party is secondarily 
liable to the defendant. Church of the Holy Spirit v. 
BeV CO; INC: iit hase Att a Bie Aa ta ae tehseeiin eaten ee 
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A third-party defendant can be bound by the adjudica- 
tion of the main claim. Church of the Holy Spirit v. 
BOV CO LING fsa Bee hae ate beh oi oo ba oe belt ate OE See 
Proper use of third-party practice will avoid inconsist- 
ent verdicts in the main action and the third-party ac- 
tion. Church of the Holy Spirit v. Bevco, Inc. ......... 
An action to determine the rights and liabilities of par- 
ties to a sanitary and improvement district warrant is 
an action at law. S.1.D. No. 32 v. Continental Western 
CORDS i setgu ns tise ser tect da ler ot Ode eee Gon ack tes 


Partition. 


While it is generally true that there is a presumption in 
favor of partition in kind, it is likewise true that the 
character and location of the property, or the amount 
of the interest sought to be assigned, or both, may be 
such that it will be presumed that partition in kind can- 
not be made. Nordhausen v. Christner ................ 


Partnerships. 


A suit by a partner to collect on a note representing his 
contribution to the partner’s capital account is an ac- 
tion at law, and ordinarily such action may not be 
turned into an equitable action for an accounting by a 
cross-petition. Jameson v. Giacalone ................. 


Photographs. 


1. 


In a homicide case photographs are generally admitted 
for the purpose of identification to show the condition of 
a body and to indicate the nature and extent of wounds 
or injuries. They may also be admitted to establish 
malice and intent. State v. Kuntzelman............... 
State GRALCs aly vacrachen s peereenaty A tay tees aeaes shecghsice IHN tne ces 
A photograph which illustrates or makes clear some 
controverted issue in a homicide case may be received 
even if it is gruesome, where a proper foundation has 
been laid. State v. Rife .............. 0. eee eee 
Although gruesome, photographs having probative 
value outweighing possible prejudice to the accused are 
admissible. State v. Lynch ......................00.0, 
The determination of the admissibility of a photograph 
is within the discretion of the trial court. The decision 
of the trial court will not be reversed in the absence of 
a clear abuse of discretion. State v. Birge ............ 
A proper objection, stating the specific grounds there- 
for, and an adverse ruling thereon must appear on the 
record to preserve the issue for consideration on ap- 
peal. State vu Birge 20.0 ec. ee aes eee ene CES 
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Caution must be exercised when introducing police file 
photographs so that defendant is not prejudiced by evi- 
dence of a prior contact with the police. State v. Birge 


New and distinct matter not maintainable as a counter- 
claim under statutory provisions and not involved in a 
proper determination of the subject matter of the origi- 
nal suit must be litigated in a separate action. Klitzing 
Ve DIGIOR cys sacs: Big eek eee sty § RH Bataleg enh e a Cea aaaMIOS 
A claim for damages for tort cannot be used as a setoff 
against actions on contracts or suits on promissory 
notes secured by real estate mortgages. Klitzing v. 
Didier so52bis fa fork pears bce ape ae aaa EG 
Inasmuch as no specific theories of recovery are re- 
quired to be pleaded in small claims court, that court’s 
decision must be affirmed by the District Court if it can 
be founded on any theory supported by the evidence. 
Harris v. Eberhardt ................0 0.0.00 c cece eee ee 
A general appearance waives any defects in the proc- 
ess or notice, the steps preliminary to its issuance, or in 
the service or return thereof. Harris v. Eberhardt .... 
Allegations in pleadings are privileged if material or 
pertinent to the controversy in litigation. Beckenhauer 
Vi Predoenl iz.2cc. hose ee hehe se deen Pie ead Sa pe 
Where the question of relevancy and pertinency of mat- 
ters is to be inquired into, all doubt should be resolved 
in favor of relevancy and pertinency. Beckenhauer v. 
Preédoehl) 3s ssiiah ig Fate ew atin s atety cacy edn deth Tage eaNs 
If it clearly appears that the allegations in a pleading 
are not pertinent, material, or relevant to the contro- 
versy in litigation, they are not privileged and may 
serve as the basis for a libel suit. Beckenhauer v. 
PeGOeGR Is 3 3... Sha sewigsstoais caged Gast Meas aaron ata Rapa ead oes 
Whether allegations in a pleading are privileged is a 
question of law. Beckenhauer v. Predoehl ............ 
It is not necessary that the defamatory matter be rele- 
vant or pertinent to any issue before the court. It is 
necessary only that it have some relevance to the judi- 
cial function which is being performed. Beckenhauer 
ViPredOeh] aic..0sia.s% disiied, genet aveliie bebe apace, Se adh Dalaman Re 
If the defamatory matter has some reference to the 
subject matter of the litigation, it is privileged. 
Beckenhauer v. Predoehl ..................-.0.0-0005 
An allegation in a pleading upon which an action is 
tried is a judicial admission and a limitation of the is- 
sues which is binding upon the party making the allega- 
tion. Ryder Truck Rental v. Transportation Equip. Co. 
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The court must accept the facts as set forth in the peti- 
lion and may not notice or consider extrinsic matters 
in determining whether a pleading states a cause of ac- 
tion. Morris v. Lutheran Medical Center .............. 
A motion in limine is a procedural step to prevent 
prejudicial evidence from reaching the jury. State v. 
Harper? ccsdctie ng nee wtwhats Mee Pe aan eb yee 
It is not the office of a motion in limine to obtain a final 
ruling upon the ultimate admissibility of evidence. 
State’v. Harper... ccc. e cee ee eee tee bbe beens bees 
In testing whether a petition states a cause of action, 
we must accept as true all facts well pleaded, but we do 
not accept as true conclusions of law or of the pleader. 
Harmon Care Centers v. Knight .................0.5005 
When the allegations of the pleadings have been 
pierced by a movant for summary judgment and resist- 
ance to the motion fails to show that a genuine issue of 
fact exists, summary judgment should be granted. 
Kerry-Rand & Associates v. Peddicord ................ 
In exercising its sound discretion to permit or refuse 
the filing of an amended petition, the trial court may 
consider all the surrounding circumstances, including 
consideration as to whether the proposed amendment 
properly states a cause of action. Caro, Inc. v. Roby 
Under Neb. Rev. Stat. § 25-852 (Reissue 1979), a plead- 
ing may be amended in the furtherance of justice to 
conform to the proof, if the proposed amendment does 
not change substantially the claim or defense. The de- 
cision to allow or deny the proposed amendment rests 
in the sound discretion of the trial court. West Town 
Homeowners Assn. v. Schneider ....................4. 


A defendant who pleads guilty to a misdemeanor in 
which a sentence of imprisonment is legally permis- 
sible is entitled to be informed of the nature of the 
charges against him, the right to assistance of counsel, 
the right to confront witnesses against him, the right to 
a jury trial, and the privilege against self-incrimina- 
tion, and the record must affirmatively show a volun- 
tary and intelligent waiver of these rights. State v. 
FRUCErE: oe nett acirts aide. ois Hae 8 ctnag ee Pe Maes 
The vacation of a conviction following an improper plea 
of guilty, and a remand for rearraignment, does not 
subject a defendant to double jeopardy. State v. 
FRUCE TAR is ou inlets Aaah ere AS RR ean be made ae mada 
A plea of guilty must not only be intelligent and volun- 
tary to be valid but the record must affirmatively dis- 
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close that the defendant entered his plea understand- 
ingly and voluntarily. State v. Prichard .............. 
In responding to questions from the court, a defendant 
who is mentally competent can no more assume one 
posture at the time of arraignment and change posi- 
tions afterwards to meet the exigencies of the situation 
than he can withhold facts from his attorney, and there- 
by experiment with one defense, and when that fails 
him, invoke the aid of the law to experiment with an- 
other which was fully known to him at the time. State 
V. Waterman wai pci ie eae hai edie dey tee 


Police Officers and Sheriffs. 


1. 


A police officer may, in appropriate circumstances and 
in an appropriate manner, approach a person for pur- 
poses of investigating possibly criminal behavior even 
though there is no probable cause to make an arrest. 
State v. Pierce and Wells ............. 0.00. cece eee ee 
Police officers must have a particularized and objec- 
tive basis for suspecting the person stopped of criminal 
activity. The assessment of the totality of the circum- 
stances includes all of the objective observations and 
considerations, as well as the suspicion drawn by a 
trained and experienced police officer by inference and 
deduction that the individual stopped is, or has been, or 
is about to be engaged in criminal behavior. State v. 
Pierce and WellS 0.0.0.0... 0 cece ccc cece eens 
Roadside encounters between police and suspects are 
especially hazardous, and danger may arise from the 
possible presence of weapons in the area surrounding a 
suspect. Thus, the search of the passenger compart- 
ment of an automobile, limited to those areas in which 
a weapon may be placed or hidden, is permissible if the 
police officer possesses a reasonable belief based on 
specific and articulable facts which, taken together 
with the rational inferences from those facts, reason- 
ably warrant the officer to believe that the suspect is 
dangerous and the suspect may gain immediate control 
of weapons. State v. Pierce and Wells ................ 


Political Subdivisions. 


A political subdivision of Nebraska has only that power 
delegated by the Legislature. A grant of power to a po- 
litical subdivision is strictly construed. Nebraska 
League of S. & L. Assns. v. Johnson ................... 


Polygraph Tests. 


Generally speaking, where the mention of a polygraph 
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test was inadvertent and unrequested, the results of 
any such test, if given, were not disclosed, the refer- 
ence was properly objected to, and the jury was in- 
structed to disregard such references, no prejudicial 
error has been committed. State v. Beach ............ 213 


Post Conviction. 

1. In order to establish a right to post conviction relief 
based on a claim of ineffective counsel, the criminal de- 
fendant has the burden to prove that counsel failed to 
perform at least as well as a lawyer with ordinary 
training and skill in the criminal law or that he failed to 
conscientiously protect his client’s interests. Further, 
he must show on the record how he suffered prejudice 
in the defense of his case as a result of the counsel’s ac- 
tion during trial. State v. Crouch ..................00. 205 

2. A motion for post conviction relief can not be used asa 
substitute for an appeal or to secure a further review of 
issues already litigated. State v. Ohler ................ 401 

3. Once a motion for post conviction relief has been ju- 
dicially determined, any subsequent motion for such 
relief from the same conviction and sentence may be 
dismissed unless the motion affirmatively shows on its 
face that the basis relied upon for relief was not avail- 
able at the time of the filing of the prior motion. State 
VeEOhler” skeen pated sasneeaa lagna Gan sgh ed NESEY 401 

4. In order to state a cause of action for post conviction 
relief, the motion must allege facts which, if proved, 
constitute an infringement of the prisoner’s constitu- 
tional rights; allegations which are mere conclusions 
are insufficient. State v. Robinson .................... 449 

5. In ruling on an application for post conviction relief, if 
the trial court finds from an examination of the files 
and records in the case that the proceeding is without 
foundation, an evidentiary hearing may properly be de- 
nied. State v. Waterman ....................0 20 eee ee 768 

6. One seeking post conviction relief has the burden of es- 
tablishing the basis for such relief, and the findings of 
the District Court in denying relief will not be disturbed 
on appeal unless they are clearly erroneous. State v. 
Waterman ii intial nk Rater dagen Bad wwuas aaron es 768 

7. An evidentiary hearing must be granted on a petition for 
post conviction relief when the facts alleged would jus- 
tify relief, if true, or when a factual dispute arises as to 
whether a constitutional right is being denied. State v. 
Walerman ss cicai civbas 2 seid ak Qaciene oa Natit ded 768 

8. Although an evidentiary hearing is not always neces- 
sary on an application for post conviction relief, sucha 
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hearing is usually advisable to avoid protracted litiga- 
tion. State v. Waterman ................ 0.0 e cece eee 


Prejudgment Interest. 


dL. 


Prejudgment interest may be recovered on claims that 
are liquidated. Land Paving Co. v. D. A. Constr. Co. 
A claim is liquidated if the evidence furnishes data 
which, if believed, make it possible to compute the 
amount with exactness, without reliance upon opinion 
or discretion. Land Paving Co. v. D. A. Constr. Co. 

Where a reasonable controversy exists as to the plain- 
tiff's right to recover or as to the amount of such re- 
covery, the claim is generally considered to be unliqui- 
dated and prejudgment interest is not allowed. Land 
Paving Co. v. D. A. Constr. Co. ... 2.2.0.6. eee eee 
Where the claim is otherwise liquidated, prejudgment 
interest should be denied only when the evidence shows 
there is a reasonable controversy as to the plaintiff's 
right to recover or as to the amount of such recovery. 
Land Paving Co. v. D. A. Constr. Co. ...............00 


Presumptions. 


1. 


It is the duty of an agent to communicate to his princi- 
pal all the facts concerning the service in which he is 
engaged that come to his knowledge in the course of his 
employment, and this duty, in a subsequent action be- 
tween his principal and a third person, he is con- 
clusively presumed to have performed. City of Gering 
Vi SMATR COs. cad ce ees he tee He eae oa ee aa 
Where the law of a sister state is not presented, it is 
presumed to be the same as the law of this jurisdiction. 
Cockleé-v..Cockle: oo... ech. uted adhe se ateeseeieren ety. 


Pretrial Motions. 


The trial court is vested with broad discretion in consid- 


ering requests of defense counsel for discovery, and 
error can be predicated only upon an abuse of such dis- 
cretion. State v. Pierce and Wells .................... 


Principal and Agent. 


ae 


It is the duty of an agent to communicate to his princi- 
pal all the facts concerning the service in which he is 
engaged that come to his knowledge in the course of his 
employment, and this duty, in a subsequent action be- 
tween his principal and a third person, he is conclu- 
sively presumed to have performed. City of Gering v. 
Smith Co. ............... pHa ese fat am yade ne oe beaqruae ate 
Generally, one who assumes gratuitously to control or 
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manage the property of another must account to the 
beneficiaries of the person whose property he has as- 
sumed to control or manage. Miller v. Janecek ....... 
Generally, the loss of capacity by a principal termi- 
nates the authority of an agent. Miller v. Janecek 


Prior Convictions. 


1. 


In a criminal proceeding the right to inquire of a de- 
fendant of a previous conviction is for the purpose of at- 
tacking the credibility of the witness. If, in response to 
a question whether the defendant has ever been con- 
victed of a felony, or a crime involving dishonesty or 
false statements, the defendant answers yes, the in- 
quiry should end. It is improper to inquire into the na- 
ture of the crime or the details of the offense. State v. 
Daugherty: 5: ..62 30 coh. Nets Luka Sead tea daeee ald aa debs 
For each conviction under Neb. Rev. Stat. § 39-669.07 
(Cum. Supp. 1982), the court shall, as part of the judg- 
ment of conviction, make a finding on the record as to 
the number of the defendant’s prior convictions, and 
shall give the defendant an opportunity to review the 
record of his or her prior convictions, bring mitigating 
facts to the attention of the court prior to sentencing, 
and make objections on the record regarding the va- 
lidity of such prior convictions. State v. Prichard ..... 
In a proceeding to enhance the punishment because of 
prior convictions, the burden remains on the State to 
prove such convictions. State v. Prichard ............ 
That defendant’s constitutional rights were honored in 
a prior conviction may not be proved by a silent record. 
State-v.Prichard) 3... 0.ejcsend AP ahs eh dsb digseecd wanduos 


Probable Cause. 


1. 


The duty of the reviewing court is simply to ensure that 
the magistrate had a substantial basis for concluding 
that probable cause existed. State v. Gilreath ........ 
The report of a citizen eyewitness supplies its own 
indicia of reliability and may be self-corroborating. 
State-Vi:Gilreatn: lige cig nee wa eieu ee ee cece wart chore 
Doubtful or marginal cases should be determined 
largely by the preference to be accorded to warrants. 
State 'v. Gilreath 2.6 cccecies cansa anne ga ene dept anes 
A police officer may, in appropriate circumstances and 
in an appropriate manner, approach a person for pur- 
poses of investigating possibly criminal behavior even 
though there is no probable cause to make an arrest. 
State v. Pierce and Wells ................. 2020200020055 
Police officers must have a particularized and objec- 


991 


182 


182 


45 


488 


488 


488 


466 


466 


466 


512 


992 


INDEX 


tive basis for suspecting the person stopped of criminal 
activity. The assessment of the totality of the circum- 
stances includes all of the objective observations and 
considerations, as well as the suspicion drawn by a 
trained and experienced police officer by inference and 
deduction that the individual stopped is, or has been, or 
is about to be engaged in criminal behavior. State v. 
Pierce and Wells ........... 20.22.20 cece cece ete ees 
Roadside encounters between police and suspects are 
especially hazardous, and danger may arise from the 
possible presence of weapons in the area surrounding a 
suspect. Thus, the search of the passenger compart- 
ment of an automobile, limited to those areas in which 
a weapon may be placed or hidden, is permissible if the 
police officer possesses a reasonable belief based on 
specific and articulable facts which, taken together 
with the rational inferences from those facts, reason- 
ably warrant the officer to believe that the suspect is 
dangerous and the suspect may gain immediate control 
of weapons. State v. Pierce and Wells ................ 


Probation and Parole. 


No defendant, once convicted, is entitled to probation as 


a matter of law. State v. Goodpasture ................ 


Products Liability. 


1. 


In an action for negligent manufacture an inference of 
negligence arises from proof that a defect existed at 
the time of manufacture. Nerud v. Haybuster Mfg. ... 
The plaintiff in a negligence case must, in order to 
prove that a particular product is defective in its de- 
sign, show both that the product presented an unrea- 
sonable risk of danger and that the manufacturer failed 
to exercise reasonable care in adopting its design. 
Nerud v. Haybuster Mfg. ........2 00... c cece eens 
A product is ‘‘unreasonably dangerous’’ when it has a 
propensity for causing physical harm beyond that 
which would be contemplated by the ordinary user or 
consumer who purchases it, with the ordinary knowl- 
edge common to the foreseeable class of users as to its 
characteristics. Nerud v. Haybuster Mfg. ............ 
In a strict liability in tort case, the plaintiff, in order to 
prove that a particular product is defective in its de- 
sign, must show that there was some practicable way 
in which the product could have been made safer. 
Nerud v. Haybuster Mfg. .......... 0... cece eee 
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Promissory Notes. 


Proof. 


A suit by a partner to collect on a note representing his 
contribution to the partner’s capital account is an ac- 
tion at law, and ordinarily such action may not be 
turned into an equitable action for an accounting by a 
cross-petition. Jameson v. Giacalone ................. 


What constitutes public convenience and necessity is 
primarily a fact question with a number of imponder- 
ables to be taken into consideration. The facts in each 
case must be separately considered, and from those 
facts it must be determined whether public conven- 
ience and necessity require a given utility service to be 
performed. In re Applications of Nebraska P.P. Dist. 
The grant or denial of an application of a utility com- 
pany, based on public convenience and necessity, by 
the administrative agency charged with the responsi- 
bility for supervising such industry requires the exer- 
cise of administrative and legislative functions. In re 
Applications of Nebraska P.P. Dist. ................... 
For the purposes of invoking the rule of issue preclu- 
sion, the determination of the public convenience and 
necessity in one state is not an identical issue to a 
similar determination in another state. In re Applica- 
tions of Nebraska P.P. Dist. .................00....00.. 
Where different proof is required, a judgment in one 
action does not preclude another action. Northport Irr. 
DISt.Vi JOSS ios io saswswisatna Viet yao s Sacks wale nag Gee dees deededling 


In a bailment for hire or a mutually reciprocal bail- 
ment case, in the absence of statutory or contractual 
provisions to the contrary, once bailor proves delivery 
of property to bailee in good condition and failure to re- 


deliver upon timely demand, the burden is irrevocably . 


fixed upon bailee to prove by a preponderance of the 
evidence that he has exercised due care to prevent the 
loss, damage, or destruction of the property. This 
principle applies to all bailment for hire cases, whether 
brought in tort or in contract, in which bailee has exclu- 
sive control over the property at the time it was lost, 
destroyed, or damaged. Nash v. City of North Platte, 
198 Neb. 623, 255 N.W.2d 52 (1977), and its predecessors 
are overruled. Knight v.H & HChevrolet ............ 
In compensation cases the burden of proof is always 
upon the claimant to prove by a preponderance of the 
evidence that the injury was caused to the employee by 
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an accident arising out of and in the course of his em- 
ployment. Halbert v. Champion International ........ 
Hamer:v. Henry® ccs. Stents £56 GARR EAS Andee SoA 
Randall v. Safeway Stores ........... 0.0 -..00 0000 eee 
Where the inferences are not equally consistent and the 
more probable conclusion is that for which the claim- 
ant contends, then the claimant sustains his burden of 
proof on the element involved. Halbert v. Champion 
International) <4coy ac gorts phen eseaciw ranean a, Gere ae 
Prescriptive rights are not looked upon with favor and, 
generally, must be proved by clear, convincing, and 
satisfactory evidence. Strickerv. Knaub ............. 
The party claiming a prescriptive easement must 
prove that his user was exclusive, adverse, under a 
claim of right, continuous and uninterrupted, and open 
and notorious for the full prescriptive period. Stricker 
VeKnaub cntccts gauss seek hw argc aaotele ya eas wtteciw Be 
Proof of the user must be such that the identity of the 
thing enjoyed may be determined. Stricker v. Knaub . 
A claimed easement must be viewed from both ends of 
the prescriptive period. The nature and extent or 
scope of the user must from the beginning be clearly 
established. At the end of the period it must appear in 
retrospect that there has been no material change or 
variance from the limits or course adopted or estab- 
lished at the beginning. A lesser user prevents a right 
to an easement and a greater user is of no importance 
until the full prescriptive period has elapsed from the 
initiation of the greater use. The law requires that the 
easement must be clearly definable and precisely 
measured. Stricker v. Knaub..................0.0005. 
One accused of a crime may be convicted on the basis 
of circumstantial evidence if, taken as a whole, the evi- 
dence establishes guilt beyond a reasonable doubt. 
State-v.-BVans: tii. co.nveiwacin eel Ce ee ane wens Ss 
In a proceeding to enhance the punishment because of 
prior convictions, the burden remains on the State to 
prove such convictions. State v. Prichard ............ 
That defendant’s constitutional rights were honored in 
a prior conviction may not be proved by a silent record. 
State‘v:. “Prichard: v5.05 .0¢257 om ieceak ada ate neuen Ale 
The burden of proof is on one asserting death from 
other than natural causes to establish such fact by a 
preponderance of the evidence. Niesen v. Logan Coun- 
ty Co-op Oil Assn... eee 
When an employee dies suddenly and mysteriously 
while engaged in his work, the burden of proof that his 
death resulted from an accident arising out of the em- 
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ployment rests upon the claimant for compensation, 
and such proof must amount to something more than a 
mere guess. Niesen v. Logan County Co-op Oil Assn. 
In a prosecution for exhibiting obscene material the 
State is not required to prove that the material was ob- 
scene, other than by introducing the material itself. 
State v. Embassy Corp. ..................00 000 eu eens 
Unless the character of the injury is objective, that is, 
where its nature and effect are plainly apparent, then it 
is a subjective condition necessitating expert testi- 
mony. Hamerv. Henry ..................00000 000000 
A workmen's compensation award cannot be based on 
speculation, and if an inference favorable to the claim- 
ant can only be reached on the basis thereof, then she 
cannot recover. Randall v. Safeway Stores ........... 


Station connects, or housedrops, a part of a cable tele- 
vision distribution system, which are actually annexed 
to the realty or something appurtenant thereto, are ap- 
propriated to the use or purpose of that part of the 
realty with which they are connected; and if the inten- 
tion of the party making such annexation is to make 
these articles permanent accessions to the freehold, 
they become fixtures attached to the real estate of the 
subscriber and are not subject to taxation as personal 
property belonging to the cable television company. 
T-V Transmission v. County Bd. of Equal. ............. 
In determining whether a residence constructed on 
leased property is personal property, the intention of 
the parties is controlling. Bank of Valley v. U.S. Nat. 
BRAK abit hcik B egiatee ere fae eld aif wes Gee Beek Baad 
Where the lease gives the lessee the right to remove a 
residence constructed upon the leased property, the 
residence remains personal property, and a financing 
statement granting a security interest in the residence 
should be filed in the office of the county clerk of the 
county of the debtor’s residence. Neb. U.C.C. 
§ 9-401(1)(c) (Supp. 1977). Bank of Valley v. U.S. Nat. 
Qik Os ceecase G tataiiel saga gcad sede eet Meth ha ath ant tote Brechin 


Property Division. 


1. 


Where a party to a divorce action, represented by coun- 
sel, voluntarily executes a property settlement agree- 
ment which is approved by the court and incorporated 
into a divorce decree from which no appeal is taken, 
the decree will not thereafter be vacated or modified as 
to such property provisions. One of the exceptions to 
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the rule, however, is that the decree may be vacated or 
modified where there is evidence of fraud. Colson v. 
COISOM 23.20 eid Pai Rae hae eins Ga es alee Se 2 Es 
In every case involving the dissolution of a marriage 
and the division of property, the trial court must ex- 
amine how the property is being divided, even if by 
agreement of the parties; the court can only approve 
the agreement if the court finds the agreement is not 
unconscionable. Colson v. Colson ................-0005 
In reviewing a property settlement agreement entered 
into by the parties, the trial court is admonished not to 
regard the agreement lightly but, rather, is required to 
carefully scrutinize the agreement to be sure that nei- 
ther party takes an unconscionable advantage over the 
other through fraud. Colson v. Colson ...............- 
In order for the court to carry out its duty with regard 
to property settlement agreements, the parties must be 
honest and candid with the court so that the court may 
have all of the proper and necessary information before 
it in order to make its decision. Colson v. Colson ...... 
The fact that a decree is submitted and representations 
made to the court that the decree contains a description 
of matters previously disclosed to the court and agreed 
to by the parties, when, in fact, they were not, is not 
sufficient to overcome an objection of fraud. Colson v. 
COlSOM i fi Veena ie eset a ES ne PEP alee en 
Generally speaking, in marriage dissolution proceed- 
ings awards of property to a spouse from the marital 
estate vary from one-third to one-half of the value of 
the property involved, depending upon the facts and 
circumstances of the particular case. Martin v. Mar- 
CANN D chaste cord Stas grows. Ee aed and @iatayal bodyale Rare AR OG lope d alae tie apa 
Although this court is hesitant to disturb the division of 
property made by the trial court in a dissolution pro- 
ceeding, we must do so when it is patently unfair on the 
record. Martin v. Martin .....................2....00. 
The ultimate test for division of marital property and 
an award of alimony is one of reasonableness. Burger 
NV: BUPger sis ach ena pitsges paid see as ee baa hea naan 


Cause. 

If the evidence shows that a plaintiff’s conduct may be 
negligent and a proximate cause of the accident, the is- 
sue of contributory negligence must be submitted to the 
jury. Davis v. Phillips ............ 2.06.0. cece ee eee 
Although a defendant is negligent as a matter of law, 
the plaintiff's negligence which is a proximate cause 
requires a factual determination by the jury whether 
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the negligence of the plaintiff is more than slight in 
comparison with the negligence of the defendant. Da- 
VIS-VCPHUNPS? p25 soak ot Mca! vere Paresh A aesan sea hd 
The mere fact that one may become ill or experience 
pain during employment does not in and of itself prove 
that the employee is disabled as a result of an ‘‘acci- 
dent”’ arising out of and in the course of employment, 
entitling the individual to compensation under the Ne- 
braska Workmen’s Compensation Act. Hamer v. 
HENrYy 32224 ee eed oh een ee ey es RSA ded Raaeeckeneenss 


Public Officers and Employees. 


An original petition for recall of an elected official must 


purport to have been signed by signatories in a number 
determined by the formula found in Neb. Rev. Stat. 
§ 23-2010 (Cum. Supp. 1982). Absent such minimum 
number of signatures on the original petition, a supple- 
mentary recall petition is not permitted. Spence v. 
TOrry s.2.t.0¢ Sch ach fos teeth tna tahoe ates yc memigias 


Public Utilities. 


1. 


What constitutes public convenience and necessity is 
primarily a fact question with a:-number of imponder- 
ables to be taken into consideration. The facts in each 
case must be separately considered, and from those 
facts it must be determined whether public conven- 
ience and necessity require a given utility service to be 
performed. In re Applications of Nebraska P.P. Dist. 
The grant or denial of an application of a utility com- 
pany, based on public convenience and necessity, by 
the administrative agency charged with the responsi- 
bility for supervising such industry requires the exer- 
cise of administrative and legislative functions. In re 
Applications of Nebraska P.P. Dist. ................... 
The reasonableness or unreasonableness of rates 
charged or action taken by the board of directors of a 
public power district is a proper matter for judicial ex- 
amination and review. Village of Morrill v. Roosevelt 
PAR. Distixticriciack ieee wie Sines ott ae adda Oe tune be Seedy 


Questions of Law. 


Whether allegations in a pleading are privileged is a 
question of law. Beckenhauer v. Predoehl ............ 


Quiet Title. 


1. 


2. 


Actions to quiet title based upon adverse possession are 
equitable in nature. Horkyv. Schriner ................ 
One seeking to have title quieted in himself is required 
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to recover on the strength of his own title and not on the 
weakness of his adversary’s title. Mack v. Luebben 


The reasonableness or unreasonableness of rates charged 


or action taken by the board of directors of a public 
power district is a proper matter for judicial exam- 
ination and review. Village of Morrill v. Roosevelt 
PP Disthis eed Aye eg pk Go ices ee ees 


Ratification. 


1. 


Rebuttal 


1. 


An affirmance of an unauthorized transaction can be 
inferred from a failure to repudiate it. Bank of Valley 
V ESHUNK: fcc ee he Gye Gi po ly dee ee awh 
Ratification of an agent’s unauthorized acts may be 
made by overt action or inferred from silence and inac- 
tion. Bank of Valley v. Shunk ...................00000. 


Evidence. 
Proper rebuttal testimony in a criminal prosecution is 
any testimony, otherwise competent, which tends to 
dispute the testimony offered on behalf of the accused 
as toa material fact. State v. Esluer ................. 
Rebuttal witnesses need not be endorsed on the infor- 
mation. State v. Esluer ................0.0c cece eeeee 


Recall Petitions. 


Records. 


1. 


An original! petition for recall of an elected official must 
purport to have been signed by signatories in a number 
determined by the formula found in Neb. Rev. Stat. 
§ 23-2010 (Cum. Supp. 1982). Absent such minimum 
number of signatures on the original petition, a supple- 
mentary recall petition is not permitted. Spence v. 
TOREY 225.93 3:28 Bee thea o's eiMeciit auatash apiyith at Site eyelash salads 


Although the Nebraska Power Review Board may not 
be required to follow the technical common-law rules of 
evidence in ruling on offered evidence which may pos- 
sess probative value, nonetheless neither that agency 
on initial hearing nor this court on review is required to 
sift through a voluminous record made in a hearing 
other than the one under consideration to determine 
whether such record contains anything probative of the 
particular issue under consideration. In such case the 
proponent of the evidence is required to index and 
designate that evidence which it feels is relevant in ac- 
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cordance with the rules of the agency. In re Applica- 
tions of Nebraska P.P. Dist. .......................004. 
An assignment of error which requires an examination 
of evidence cannot prevail on appeal in the absence of a 
bill of exceptions; the only question presented under 
such circumstances is the sufficiency of the pleadings 
to sustain the judgment of the trial court. State v. 
RRODINSON 0:23:05. b ex odie nn Ee OREN AS nb ahs ead deh bala 
Evidence which does not appear in the record cannot 
be considered on appeal by the Supreme Court. Mace 
Vi MM ACC 28 rele doe esse xa diese heddme 26 Kae aay peste leas 
The requirement that a transcript of the proceedings in 
the lower tribunal be filed with a petition in error is 
mandatory and jurisdictional. School Dist. No. 39 v. 
Parber?.indo5 he assne sini aes da dane sal eored tate tis, 
In a proceeding in error additional evidence may not be 
received, and the issues must be determined solely 
from the transcript filed with the petition. School Dist. 
No::39:v. Farber. 25.2055 3 e0 vi octane eee io eset ina get 


Redemption. 


1. 


A party who has acquired the title to land by adverse 
possession may redeem from a delinquent tax sale be- 
fore the delivery of atax deed. Mack v.Luebben ..... 
Where land has been redeemed from a delinquent tax 
sale, a tax deed issued after the redemption is void. 
Mack v. Luebben .......... 2... cece eee eee eae 


Res Judicata. 


1. 


Where different proof is required, a judgment in one 
action does not preclude another action. Northport Irr. 
Dist: Vid@SS> s004 ethos engin ses boat asieg id beg Paanel 
Cockle-v: Cockle %s. .cj:.cime sth ohn hapries eeeedea heresies 
The doctrine of res judicata holds that a final judgment 
on the merits by a court of competent jurisdiction is 
conclusive upon the parties in any later litigation in- 
volving the same action and generally is conclusive as 
to every question which was or might have been pre- 
sented and determined in the first action. Sidel v. 
Spencer Foods. siicieccads seek Gas BPs eats Moe eh oe 
Simpson v. City of North Platte ....................... 
A judgment of dismissal on the merits operates to pre- 
clude subsequent relitigation of the same cause of ac- 
tion. Simpson v. City of North Platte ................. 
Any right, fact, or matter in issue and directly adjudi- 
cated upon, or necessarily involved in, the determina- 
tion of an action before a competent court in which a 
judgment or decree is rendered cannot again be liti- 
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gated between the parties and privies, whether the 
claim or demand, purpose, or subject matter of the two 
suits is the same or not. West Town Homeowners 
Assn. v. Schneider ........... 000.0000 cece eee 


Right to Counsel. 


1. 


The right of counsel, accorded under the sixth amend- 
ment to the U.S. Constitution, cannot be manipulated so 
as to obstruct the orderly procedure in the courts or to 
interfere with the fair administration of justice. State 
VOW VIAN 3s caret ak ae Rha PieaMgaeeonedammon beoeyen eee data ce 
Defendant, by electing to act as his own counsel after 
the refusal of the court to permit lay counsel to appear 
for him, must be held responsible for his ineptness of 
counsel even though that counsel was himself. State v. 
WY TIE sco ipew loa Guat te we akecb ere a AGodad aero dap N Gee Ia 


Rules of Evidence. 


1. 


Under Rule 408 of the Nebraska Evidence Rules (Neb. 
Rev. Stat. § 27-408 (Reissue 1979)), evidence of compro- 
mise and offers to compromise is inadmissible. This 
exclusion extends to evidence that any party to the liti- 
gation has settled a claim with a third party concerning 
the same transaction or subject matter involved in the 
litigation where such evidence is offered. Baker v. 
Blue Ridge Ins. Co... 0. ene 
Where the party against whom a statement is offered is 
present, hears the statement being made, and makes 
no objection, the trial court may consider such evi- 
dence as an exception to the hearsay rule. In re Inter- 
CSTOEIWD «n-ne cess lacie a ate hed thet Gog ayn BA Alaa Pdi | 


Sanitary and Improvement Districts. 


1. 


An action to determine the rights and liabilities of par- 
ties to a sanitary and improvement district warrant is 
an action at law. S.I.D. No. 32 v. Continental Western 
CORP A kr lesge cern loveniabisetornsd cst bin hsk  BN GT wea acta ee besten Weer aies 
A sanitary and improvement district is a governmental 
unit such as is contemplated by Neb. U.C.C. 
§ 3-105(1)(g) (Reissue 1980). S.I.D. No. 32 v. Conti- 
nental Western Corp. .........0 0.6 c cece eee eens 
A transaction between a sanitary and improvement dis- 
trict and an entity with which it shares common direc- 
tors, officers, or attorneys need not be, on that ground 
alone, illegal and a nullity. S.I.D. No. 32 v. Continental 
Western: Corps a5 eae iiciny pie eee ae eee aah Riche aa oie ae 
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Schools and School Districts. 


1. 


An act of ‘‘immorality’’ within the meaning of Neb. 
Rev. Stat. § 79-1260 (Reissue 1981) must be an act which 
directly relates to a teacher’s fitness to teach. Clarke 
v. Board of Education .............0.. 00.0. c eee eee ee 
A teacher commits an immoral act within the meaning 
of Neb. Rev. Stat. § 79-1260 (Reissue 1981) when he calls 
several black students in a racially mixed class ‘‘dumb 
niggers.’’ Clarke v. Board of Education .............. 
If the conditions set out in Neb. Rev. Stat. § 79-420 (Re- 
issue 1981) exist, it is the mandatory duty of the county 
superintendent to proceed. School Dist. No. 39 v. Far- 
IDO wish, pentenareiguelg saya nad HG EGG oat Gah BOI Nacauink tee hin Saad wees 
In accordance with Neb. Rev. Stat. § 79-1254 (Reissue 
1981), teachers having taught more than 2 years ina 
Class I, II, III, or VI school district have a property in- 
terest in their employment and as a consequence are 
entitled to procedural and substantive due process be- 
fore termination of such employment is permitted. 
Irwin v. Board of Ed. of Sch. Dist. No. 25 .............. 
Within the matrix of the particular circumstances pres- 
ent when a teacher who is to be terminated for cause 
opposes his termination, minimum procedural due 
process requires that he be advised of the cause or 
causes for his termination in sufficient detail to fairly 
enable him to show any error that may exist; he be ad- 
vised of the names and the nature of the testimony of 
witnesses against him; at a reasonable time after such 
advice he must be accorded a meaningful opportunity 
to be heard in his own defense; and that hearing should 
be before a tribunal that both possesses some academic 
expertise and has an apparent impartiality toward the 
charges. Irwin v. Board of Ed. of Sch. Dist. No. 25 .... 
A teacher termination proceeding not in compliance 
with minimum procedural due process requirements is 
a nullity, and that teacher is not lawfully discharged. 
Irwin v. Board of Ed. of Sch. Dist. No. 25 .............. 
A contract to coach is not a contract subject to the pro- 
cedural and substantive requirements of Neb. Rev. 
Stat. § 79-1254 (Reissue 1981). Irwin v. Board of Ed. of 
sch. -DistsNOy 25) oii eo oa genceee Meeoh tee title sete 


Search and Seizure. 


1. 


Roadside encounters between police and suspects are 
especially hazardous, and danger may arise from the 
possible presence of weapons in the area surrounding a 
suspect. Thus, the search of the passenger compart- 
ment of an automobile, limited to those areas in which 
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a weapon may be placed or hidden, is permissible if the 
police officer possesses a reasonable belief based on 
specific and articulable facts which, taken together 
with the rational inferences from those facts, reason- 
ably warrant the officer to believe that the suspect is 
dangerous and the suspect may gain immediate control 
of weapons. State v. Pierce and Wells ................ 
One who seeks to suppress evidence seized pursuant to 
a warrant regular on its face has the burden of estab- 
lishing that the warrant was invalid. State v. Whit- 
more, White, and Henderson ....................00.05. 


Search Warrants. 


1, 


A ‘‘totality of the circumstances”’ test is to be used to 
determine the sufficiency of an affidavit used to obtain 
a search warrant. State v. Gilreath ................... 
lf the circumstances set forth in the affidavit, including 
the veracity and basis of knowledge of persons sup- 
plying hearsay information, indicate that there is a fair 
probability that evidence of a crime may be found at 
the place described, the affidavit is sufficient. State v. 
Gilreath ye jc isle chao acne eh Pe he Bias lade a mae caee : 
An issuing magistrate is required only to make a prac- 
tical, commonsense decision whether, given all the cir- 
cumstances Set forth in the affidavit before him, includ- 
ing the veracity and basis of knowledge of persons sup- 
plying hearsay information, there is a fair probability 
that contraband or evidence of a crime will be found in 
a particular place. State v. Gilreath .................. 
The duty of tne reviewing court is simply to ensure that 
the magistrate had a substantial basis for concluding 
that probable cause existed. Statev. Gilreath ........ 
The report of a citizen eyewitness supplies its own 
indicia of reliability and may be self-corroborating. 
State’v, Gilreath «cise. eee csi ge ine Hee ee ea anes 
Doubtful or marginal cases should be determined 
largely by the preference to be accorded to warrants. 
State-v. Gilreath: ec. ocasca ieee etanse eet ta bende diss 


Security Interests. 


1. 


The guaranty itself need not be secured in order to enti- 
tle the guarantors to notice. All that need be secured 
to entitle the guarantor to notice is the debt for which 
the guaranty is executed. Borg-Warner v. Watton 

Each guarantor is entitled to notice as a ‘“‘debtor’’ un- 
der the definition of such in Neb. U.C.C. § 9-105(1)(d) 
(Reissue 1980) as one who owes payment or other per- 
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formance of the obligation secured. Borg-Warner v. 
Watton? «vance Sirtin ee Met edun he hike label Rie ate el yee of es 
It is the rule in this jurisdiction that compliance with 
the notice provisions of the Uniform Commercial Code 
is a condition precedent to the right of a creditor to re- 
cover a deficiency judgment. The failure to give the 
requisite notice is an absolute bar to recovery. Borg- 
Warner v. Watton .......0000 0.000 c eects 
Whatever restrictions may be imposed by law with re- 
gard to the debtor are likewise imposed with regard to 
the guarantor. Borg-Warner v. Watton ............... 
Where the lease gives the lessee the right to remove a 
residence constructed upon the leased property, the 
residence remains personal property, and a financing 
statement granting a security interest in the residence 
should be filed in the office of the county clerk of the 
county of the debtor’s residence. Neb. U.C.C. 
§ 9-401(1)(c) (Supp. 1977). Bank of Valley v. U.S. Nat. 
Ban kes serisrneedbre tu ye coie evened vas lta ba erecta catia hae me ee 


Self-Defense. 


The use of deadly force shall not be justifiable unless the 
actor believes that such force is necessary to protect 
himself against death, serious bodily harm, kidnap- 
ing, or sexual intercourse compelled by force or 
threat, nor is it justifiable if (a) the actor, with the 
purpose of causing death or serious bodily harm, pro- 
voked the use of force against himself in the same en- 
counter, or (b) the actor knows that he can avoid the 
necessity of using such force with complete safety by 
retreating. State v. Kuntzelman ...................... 


Sentences. 


1. 


Neither double jeopardy nor the equal protection clause 
imposes an absolute bar to a more severe sentence 
upon reconviction. A trial judge is not constitutionally 
precluded from imposing a new sentence, even though 
greater than the original sentence, in the light of events 
subsequent to the first trial that may have thrown new 
light upon the defendant’s life, health, habits, conduct, 
and mental and moral propensities, which information 
may have come to the judge’s attention from evidence 
adduced at the second trial itself, from a new presen- 
tence investigation, from the defendant’s recent prison 
record, or possibly from other sources. State v. Beach 
Whenever a judge imposes a more severe sentence 
upon a defendant after a new trial, the reasons for 
doing so must affirmatively appear from the record 
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and be based upon objective information occurring af- 
ter the time of the original sentencing proceeding. 
State v. Beach 6.0... 2c ccc cece eee ete eee nn enee 
In the absence of an abuse of discretion by the trial 
court, this court will not disturb on appeal a sentence 
imposed within the statutory limits. State v. Beach ... 
State v. Pearson ....... 00. cece eee eee teen eens 
State: VANIX, eicebs.feicuae Aint cates den chee nae 
State v. Pierce and Wells ............... 0.00. cece eee 
Upon conviction for second offense driving while his li- 
cense has been suspended, the court shall order the de- 
fendant not to operate a motor vehicle for any purpose 
for a period of 2 years from the date of his final dis- 
charge from jail or payment or satisfaction of any fine 
imposed, whichever is later. Neb. Rev. Stat. 
§ 60-430.01 (Cum. Supp. 1982). State v. Moore ......... 
The law is well established in this state that in consid- 
ering a proper sentence, the trial court is not limited in 
its discretion to any mathematically applied set of 
factors. It is necessarily a subjective judgment.and in- 
cludes the observations of the sentencing judge as to 
the demeanor, attitude, and all facts and circum- 
stances surrounding the life of the defendant. State v. 
GOOOPaStUPE: eu4 58 cae gees etd eit hile Meus Leeman Rs 
Where two or more defendants are convicted for the 
same offense and different penalties are inflicted, and 
it appears from the evidence that the defendant receiv- 
ing the least punishment is at least equally guilty, it 
may be necessary for this court to examine the evi- 
dence to determine whether there were justifiable rea- 
sons for the distinctions and whether the higher sen- 
tence should be reduced. State v. Nix ................. 
An order denying probation and a sentence imposed 
within statutorily prescribed limits will not be dis- 
turbed on appeal unless there has been an abuse of dis- 
cretion on the part of the sentencing judge. State v. 
EVVans, - (ine civnatiaeeders oe BAe ee Lee res 
Under Neb. Rev. Stat. § 83-1,106 (Reissue 1981), one 
sentenced to life imprisonment is not entitled to credit 
for time in custodial detention pending disposition of 
the proceedings on the charge levied. State v. Lynch 

An offender’s sentence, for the purpose of good time 
computations, is the sum of all sentences he receives, 
regardless of when incurred. Boston v. Black ......... 
The date of an offender’s initial incarceration is the 
date on which service of such consolidated sentence is 
deemed to begin. Boston v. Black ...............-.... 
Absent approval of the Board of Pardons, the good time 
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sentence reduction provisions of 1975 Neb. Laws, L.B. 
567, are not applicable to an offender who started to 
serve his sentence prior to the effective date of L.B. 
567. Boston v. Black ............... 0.0... e eee ee ee 


Sexual Misconduct. 


Sexual misconduct is a factor which may be considered in 
deciding the issue of custody. It may support a find- 
ing of a change of circumstances sufficient to conclude 
that one who had custody is no longer fit for that pur- 
pose or that the best interests of the child require such 
change. Hinz v. Hinz .............. 00. e eee eee 


Small Claims Court. 


1. 


The entire matter in small claims court is on a very in- 
formal basis, with a minimum of procedural require- 
ments. Harris v. Eberhardt ......................2... 
Inasmuch as no specific theories of recovery are re- 
quired to be pleaded in small claims court, that court’s 
decision must be affirmed by the District Court if it can 
be founded on any theory supported by the evidence. 
Harris v. Eberhardt .......... 0.0.0... ccc cue cece eee 


Specific Performance. 


Ae 


An action for specific performance is triable de novo on 
appeal to this court. Cole v. Hickey ................... 
An action to compel the specific performance of an oral 
contract to devise real property by will is equitable in 
nature and is reviewed de novo on the record on appeal 
to this court. Matthews v. Matthews .................. 


Statute of Frauds. 


1. 


3. 


A memorandum, in order to make enforceable a con- 
tract within the statute, may be any document or writ- 
ing, formal or informal, signed by the party to be 
charged or by his agent actually or apparently author- 
ized thereunto, which states with reasonable certainty 
(a) each party to the contract either by his own name 
or by such a description as will serve to identify him, or 
by the name or description of his agent, and (b) the 
land, goods, or other subject matter to which the con- 
tract relates, and (c) the terms and conditions of all the 
promises constituting the contract and by whom and to 
whom the promises are made. Hansen v. Hill......... 
A telegram may constitute a sufficient memorandum 
under the statute of frauds. Hansenv. Hill ............ 
A printed name may constitute a sufficient signing un- 
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Statutes. 


1. 


INDEX 


der the statute of frauds, provided that it is recognized 
by the party sought to be charged. Hansen v. Hill ..... 
In order to remove from the operation of the statute of 
frauds an oral contract to devise property, there must 
be performance referable solely to the contract sought 
to be enforced such that nonperformance by the other 
party would constitute a fraud upon the claimant. 
Matthews v. Matthews ........0... 0.00. c ce cece eee 


Even though two statutes appear to be identical, issues 
arising under these statutes are not necessarily the 
same so as to give rise to the rule of issue preclusion, 
because the policy under such statutes may be differ- 
ent. In re Applications of Nebraska P.P. Dist. ........ 
An act of a savings and loan association must conform 
with the statutes governing the existence and activities 
of savings and loan associations. Any act not author- 
ized by such statutes is beyond the powers conferred 
upon a savings and loan association. Nebraska League 
of S. & L. Assns. v. Johnson ................0-....2.4-- 
No interpretation is needed to ascertain the meaning of 
plain and unambiguous statutes; in the absence of any- 
thing to indicate the contrary, words used in a statute 
will be given their ordinary meaning. Spilinek v. 
Spilinek! vadcetsih edad aie cies eae he ane eae es 
State v. Palmer ............0..0 0.0020 c eee eee ee 
In the construction of a statute which is clear and un- 
ambiguous, courts cannot supply missing language, 
and it is not within the court’s power to read into a stat- 
ute meaning which the clear language of the statute 
does not warrant. State v. Palmer .................... 
A mechanic’s lien is statutory, and a lien claimant 
must bring himself within the terms of the statute to es- 
tablish a lien. Columbus Fed. 8S. & L. Assn. v. Swails 
Constr: CO... is eile ae ce pin ee BH cetaceans BRE koalas 
Where the law of a sister state is not presented, it is 
presumed to be the same as the law of this jurisdiction. 
Cockle:v. CoCkle sii. -6 sisi tek eek ae eek ee ei ween 
Where a statute is susceptible of two constructions, un- 
der one of which the statute is valid, while under the 
other it is unconstitutional or of doubtful validity, that 
construction which gives it validity should be adopted. 
States WVaNnS) 2 esse odes pote es Ae tees epee 
The fact that juries may reach different results on 
similar facts does not render obscenity statutes uncon- 
stitutional, nor does it create a right of reliance when 
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other questionable material is exhibited. State v. Em- 
Bassy Corps. ecia: orga bennett seterout sad etetiad aaa 631 
9. The crime and the elements constituting it must be so 
clearly expressed that the ordinary person can intelli- 
gently choose in advance what course it is lawful for 
him to pursue. Penal statutes prohibiting the doing of 
certain things and providing a punishment for their vio- 
lation should not admit of such a double meaning that 
the citizen may act upon one conception of its require- 
ments and the courts upon another. State v. Hamilton 694 
10. A statute which forbids the doing of an act in terms so 
vague that men of common intelligence must neces- 
sarily guess as to its meaning, and differ as to its appli- 
cation, violates the first essential element of due proc- 
ess of law. State v. Hamilton ....................000.. 694 
11. The test to determine whether a statute defining an of- 
fense is void for uncertainty is whether the language 
may apply not only to a particular act about which 
there can be little or no difference of opinion but 
equally to other acts about which there may be radical 
differences, thereby devolving on the court the exercise 
of arbitrary power of discriminating between the sev- 
eral classes of acts. The dividing line between what is 
lawful and what is unlawful cannot be left to conjec- 


ture. State v. Hamilton ............0..00.0.....0 0000005. 694 
12. Neb. Rev. Stat. § 28-311 (Reissue 1979) is unconstitu- 
tional. State v. Hamilton ........................ 0000. 694 


13. Asa general rule, the words ‘‘final and binding,’’ when 
used in ordinances or statutes to refer to the decision of 
an administrative official or agency, mean that it is the 
definitive act of that official or agency and is binding 
until and unless it is set aside by judicial review. City 
of Lincoln v. Soukup ..................00..0 0... e cee eee 732 
14. If the conditions set out in Neb. Rev. Stat. § 79-420 
(Reissue 1981) exist, it is the mandatory duty of the 
county superintendent to proceed. School Dist. No. 39 
Vi arber: « 24010 sh ete t ahah Dib saoy ean Sak ned eee 791 
15. <A contract to coach is not a contract subject to the pro- 
cedural and substantive requirements of Neb. Rev. 
Stat. § 79-1254 (Reissue 1981). Irwin v. Board of Ed. of 
SCH: DIStwNOs 25) teed eho a4 ht ae taioda turns Dias weRA 794 


Strict Liability. 

In a strict liability in tort case, the plaintiff, in order to 
prove that a particular product is defective in its de- 
sign, must show that there was some practicable way 
in which the product could have been made safer. 
Nerud v. Haybuster Mfg. ...................002 000000 604 
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Subrogation. 


The general rule is that a surety or guarantor is entitled 


to be subrogated to the benefit of all the security and 
means of payment under the creditor’s control, and, 
therefore, in the absence of assent, waiver, or estoppel 
he is generally released by an act of the creditor 
which deprives him of such right. Myers v. Bank of 
NiODra ra. seas oe eee hs es as eS Es eae 


Summary Judgment. 


1. 


Where undisputed facts are reasonably susceptible of 
different and conflicting inferences or where the ulti- 
mate inferences to be drawn from those facts are not 
certain, summary judgment is not a proper disposition. 
Regnev, Inc. v. Shasta Beverages .................0055 
Summary judgment may properly be granted where 
there exists no genuine issue as to any material fact, 
the ultimate inferences to be drawn from those facts 
are clear, and the movant is entitled to judgment as a 
matter of law. Butte State Bank v. Williamson ....... 
Cocklevs Cockle: 22 .2.2-0 gates hel tes dite s Haga ad a 
The overruling of a motion for summary judgment is 
not a final, appealable order. Cockle v. Cockle........ 
A summary judgment is authorized only when the mov- 
ing party is entitled to a judgment as a matter of law. 
If there is a genuine issue of fact to be determined, a 
summary judgment may not be properly entered. 
Hansén:¥: Hill i eteeled eet ioe tea eet idea ge ke 
Summary judgment is not appropriate, even where 
there are no conflicting evidentiary facts, if the ulti- 
mate inferences to be drawn from those facts are not 
clear. Bigger v. Fremont Nat. Bank .................. 
When the allegations of the pleadings have been 
pierced by a movant for summary judgment and resist- 
ance to the motion fails to show that a genuine issue of 
fact exists, summary judgment should be granted. 
Kerry-Rand & Associates v. Peddicord ................ 


Tape Recordings. 


1. 


For a tape recording of a telephone conversation be- 
tween a witness and a defendant to be admissible in 
evidence, it need only be shown that the conversation is 
relevant; that it accurately reflected the conversa- 
tion; that the tapes had not been altered, changed, or 
erased in any way; and that the voices heard on the 
tapes were those of the witness and the defendant. 
State-vo Pearson. .n45 26.56 eh cee eh cies ts de Hee eee x 
The use of profane or obscene language in an otherwise 
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admissible statement or conversation generally does 
not destroy the nature and meaning of the statement 
nor make it inadmissible. State v. Pearson ........... 


A party who has acquired the title to land by adverse 
possession may redeem from a delinquent tax sale 
before the delivery of a tax deed. Mack v. Luebben ... 
Where land has been redeemed from a delinquent tax 
sale, a tax deed issued after the redemption is void. 
Mack v. Luebben ............ cc cece cee eee teas 
The statute of limitations barring actions for the recov- 
ery of rea] estate sold for the nonpayment of taxes has 
no application where the tax deed was void. Mack v. 
TEUGD DEN 5124 Sone gee tire} Dien, a Re ae bg eal law ete ae as 


Property is not used for financial gain or profit to ei- 
ther the owner or user if no part of the income from it 
is distributed to the owner’s or user’s members, direc- 
tors, or officers, or to private individuals. United Way 
v. Douglas Co. Bd. of Equal. ............. 0.0... 
Concurrent ownership and use of property in a single 
entity is not required in order for property to qualify 
for a charitable exemption from taxation. United Way 
v. Douglas Co. Bd. of Equal. ................0 0 eee eee 
Lease of property to a charitable organization by a 
charitable organization for substantially less than its 
fair rental value is a use of the property for a charita- 
ble purpose. United Way v. Douglas Co. Bd. of Equal. 
Vacant space in property owned by a charitable or- 
ganization is exempt from taxation if it is intended for 
a charitable use, the dominant use of the property as a 
whole is for exempt purposes, and the conditions under 
which it is held preclude its use for commercial pur- 
poses. United Way v. Douglas Co. Bd. of Equal. ....... 
All tangible property and real property in this state, not 
expressly exempt therefrom, shall be subject to tax- 
ation, and shall be valued at its actual value. Such ac- 
tual value shall be taken and considered as the taxable 
value on which the levy shall be made. Spencer Holi- 
day House v. County Bd. of Equal. .................... 
Nothing in Neb. Rev. Stat. § 77-112 (Reissue 1981) re- 
quires a county assessor or county board to use all of 
the factors set forth therein to arrive at a proper valua- 
tion. Instead, they may use such factors or a combina- 
tion thereof which they determine to be applicable in 
determining actual value under the Constitution of Ne- 
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braska. Spencer Holiday House v. County Bd. of 
QUAL oii gh he ten Vertes Dame Eo MOLE RO uae b eRe nd Sis. dh nardua a eee 
Airport Inn v. County Bd. of Equalization ............. 
In reviewing actions of a board of equalization in deter- 
mining the actual value of property, the applicable 
statute, Neb. Rev. Stat. § 77-1511 (Reissue 1981), re- 
quires such appeals to be heard as in equity, with a de- 
termination anew of all questions raised before the 
county board relating to the amount of the assessment 
of the property, except that the court shall affirm the 
action taken by the board unless evidence is adduced 
establishing that the action of the board was unreason- 
able or arbitrary. Spencer Holiday House v. County 
Bai Of Bi qual} isin ene wad eat eee Peta ee sR 
The presumption that a board of equalization has faith- 
fully performed its official duties disappears when 
there is competent evidence on appeal to the contrary, 
and from that point on the reasonableness of the valu- 
ation fixed by the board of equalization becomes one of 
fact based upon evidence, unaided by presumption, 
with the burden of showing such value to be unreason- 
able resting upon the appellant on appeal from the ac- 
tion of the board. Spencer Holiday House v. County 
Bd. of Bqual) -2.. sees apne elas ean We eae 
Richman Gordman v. Board of Equalization .......... 
In appeals from actions of the county board of equal- 
ization in determining the actual value of property, the 
burden is upon the taxpayer to show by clear and con- 
vincing evidence that the board’s determination as to 
actual value is incorrect and invalid. Spencer Holiday 
House v. County Bd. of Equal. ................. 00s eee 
Richman Gordman v. Board of Equalization .......... 
Airport Inn v. County Bd. of Equalization ............. 
In an appeal to the county board of equalization or to 
the District Court, and from the District Court to this 
court, the burden of persuasion imposed on the com- 
plaining taxpayer is not met by showing a mere differ- 
ence of opinion unless it is established by clear and con- 
vincing evidence that the valuation placed upon his 
property when compared with valuations placed on 
other similar property is grossly excessive and is the 
result of a systematic exercise of intentional will or 
failure of plain duty, and not mere errors of judgment. 
Spencer Holiday House v. County Bd. of Equal. ........ 
Neb. Rev. Stat. § 77-1317 (Reissue 1981) does not re- 
quire formal notice from the county assessor to the 
landowner that valuation of real estate has been 
changed as a result of improvements undisclosed at the 
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time of a previous assessment. Ganser v. County of 
LAN CASt OR 2st ae Std reg aun eted Wh SR Ld so BL Sele ea Stara 313 
12. Station connects, or housedrops, a part of a cable tele- 
vision distribution system, which are actually annexed 
to the realty or something appurtenant thereto, are ap- 
propriated to the use or purpose of that part of the 
realty with which they are connected; and if the inten- 
tion of the party making such annexation is to make 
these articles permanent accessions to the freehold, 
they become fixtures attached to the real estate of the 
subscriber and are not subject to taxation as personal 
property belonging to the cable television company. 
T-V Transmission v. County Bd. of Equal. ............. 363 
13. The trial of an appeal from a county board of equal- 
ization involving the valuation of real estate, both in 
District Court and the Supreme Court, is de novo as an 
equitable proceeding. Richman Gordman v. Board of 
Equalization ii.20:42229 3 ea ste ede Seay ne eta e when 2s aks 379 
Airport Inn v. County Bd. of Equalization ............. 659 


Teacher Contracts. 

1. In accordance with Neb. Rev. Stat. § 79-1254 (Reissue 
1981), teachers having taught more than 2 years in a 
Class I, II, III, or VI school district have a property in- 
terest in their employment and as a consequence are 
entitled to procedural and substantive due process be- 
fore termination of such employment is permitted. 
Irwin v. Board of Ed. of Sch. Dist. No. 25 .............. 794 

2. Within the matrix of the particular circumstances pres- 
ent when a teacher who is to be terminated for cause 
opposes his termination, minimum procedural due 
process requires that he be advised of the cause or 
causes for his termination in sufficient detail to fairly 
enable him to show any error that may exist; he be ad- 
vised of the names and the nature of the testimony of 
witnesses against him; at a reasonable time after such 
advice he must be accorded a meaningful opportunity 
to be heard in his own defense; and that hearing should 
be before a tribunal that both possesses some academic 
expertise and has an apparent impartiality toward the 
charges. Irwin v. Board of Ed. of Sch. Dist. No. 25 .... 794 

38. A teacher termination proceeding not in compliance 
with minimum procedural due process requirements is 
a nullity, and that teacher is not lawfully discharged. 
Irwin v. Board of Ed. of Sch. Dist. No. 25 .............. 794 


Termination of Employment. 
When the employment is not for a definite term, and 
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there are no contractual or statutory restrictions upon 
the rights of discharge, an employer may lawfully dis- 
charge an employee whenever and for whatever cause 
he chooses, without incurring liability. Morris v. 
Lutheran Medical Center ....................00.00000. 


Application for a new trial must be made within 10 days 
after a judgment is rendered. Sederstrom v. Wrehe 

In the absence of a timely motion for new trial, a notice 
of appeal must be filed within 1 month after rendition of 
the judgment or decree or the making of the final or- 
der. Sederstrom v. Wrehe ................2-.000-00005 
Generally, the right of appeal is statutory, and the time 
requirements set forth in the statute are mandatory 
and must be complied with before the appellate tri- 
bunal acquires jurisdiction of the subject matter. 
Nicholson v. City of Bellevue .................-.0..005- 
A claim of newly discovered evidence will not sustain 
the appellant’s burden of showing good cause for filing 
a late appeal under Neb. Rev. Stat. § 48-634 (Cum. 
Supp. 1982) of the Employment Security Law, unless it 
appears that such evidence, if offered and admitted in 
the former proceeding, probably would have produced 
a different result. In other words, the appellant must 
demonstrate that with the newly discovered evidence 
he or she is able to make out a valid claim or defense 
before an appeal tribunal may take jurisdiction over an 
appeal filed beyond the 20-day limitation. Nicholson v. 
City of Bellevue ........0 00... eee 
An unqualified renunciation of an executory contract 
before time for performance by one party excuses ten- 
der of ‘performance by the other party at the time set 
for performance. Cole v. Hickey ..................... 


claim for damages for tort cannot be used as a setoff 
against actions on contracts or suits on promissory 
notes secured by real estate mortgages. Klitzing v. 
TVG Re ale ecispac Se aie eR eke at ahs Gus so eaten eteguate eee sts 


A trespasser is a person who enters or remains upon 
premises in possession of another without the express 
or implied consent of the possessor. Kenney v. Barna 
While the age of a child will not protect such child if the 
act is denominated a trespass, yet, as trespass is an in- 
tentional tort, an initial determination must be made 
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whether the child concerned formed the intent to do the 
physical act which released the harmful force. Kenney 
Ve BOITas eccles eek pact oss Hae RRS Pare eae A Eee 
A person can trespass on another’s property by simply 
extending his or her arm over the boundary fence. 
Kenney v. Barna ..........6 0.0. eee eee 
In making a determination as to whether a child was 
capable of the necessary intent to be classed as a tres- 
passer, the standard of conduct to be used is that of a 
reasonable person of like age, intelligence, and experi- 
ence under the circumstances. Kenney v. Barna...... 


It is within the sound discretion of a District Court in a 
civil case to allow a party to withdraw its rest and in- 
troduce additional evidence. IAFF Local 831 v. City of 
No: Platte. oesdse sh Gist ais 86 Re A pried oun & Soisdse Deedd aston Orie 
Expert testimony is not necessary to enable the jury to 
judge the obscenity of materials which have been 
placed into evidence. State v. Embassy Corp. ........ 
The practice of trial courts in dissolving a marriage but 
retaining for later disposition the property rights of the 
parties is disapproved. Humphrey v. Humphrey ...... 
Application for a physical examination of an injured 
party should be made before the commencement of the 
trial of a cause, and if not made until after the trial has 
commenced, a sufficient reason should be assigned why 
such request was not made before the commencement 
of the trial. Where such request is made during the 
progress of the trial, it rests within the sound discretion 
of the court whether such request be granted, and the 
ruling of the court thereon will not be disturbed, unless 
from all the circumstances an abuse of discretion ap- 
pears. Hoegerl v. Burt ..............---5. 2s eee eee eee 


Uniform Commercial Code. 


1. 


A guarantor is a debtor within the meaning of the term 
as defined in Neb. U.C.C. § 9-105(1)(d) (Reissue 1980) 
and is entitled to the notice required by Neb. U.C.C. 
§ 9-504(3) (Reissue 1980). Butte State Bank v. William- 
SON, erent ah bid again Relea ae eee Cae eT Ree 
Borg-Warner v. Watton .......... 2.00: eee eee eee eee 
An oral message does not satisfy the requirements of 
Neb. U.C.C. § 9-504(3) (Reissue 1980). Butte State 
Bank v. Williamson ................ 000-2 ee ee ee eee eee 
The guaranty itself need not be secured in order to en- 
title the guarantors to notice. All that need be secured 
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to entitle the guarantor to notice is the debt for which 
the guaranty is executed. Borg-Warner v. Watton 

It is the rule in this jurisdiction that compliance with 
the notice provisions of the Uniform Commercial Code 
is a condition precedent to the right of a creditor to re- 
cover a deficiency judgment. The failure to give the 
requisite notice is an absolute bar to recovery. Borg- 
Warner V. Watton ......... 6006. 
Whatever restrictions may be imposed by law with re- 
gard to the debtor are likewise imposed with regard to 
the guarantor. Borg-Warner v. Watton ............... 
The Uniform Commercial Code makes it quite clear 
that the requirement of giving notice pursuant to Neb. 
U.C.C. § 9-504(3) (Reissue 1980) may not be waived 
prior to default. Borg-Warner v. Watton .............. 
Neb. U.C.C. § 3-409(2) (Reissue 1980) does not in any 
way affect any liability which may arise apart from the 
instrument itself. The drawee who fails to accept may 
be liable to the drawer or to the holder for breach of the 
terms of a letter of credit or any other agreement by 
which he is obligated to accept. He may be liable in 
tort or upon any other basis because of his representa- 
tion that he has accepted, or that he intends to accept. 
The section leaves unaffected any liability of any kind 
apart from the instrument. Bigger v. Fremont Nat. 
Bank® pe iiest cata 35, 2.cgn vale seas w havin OY Ree tnsenariaty ss 
Unless displaced by the particular provisions of the 
Uniform Commercial Code, the principles of law and 
equity, including the law merchant and the law relative 
to capacity to contract, principal and agent, estoppel, 
fraud, misrepresentation, duress, coercion, mistake, 
bankruptcy, or other validating or invalidating cause, 
shall supplement its provisions. Bigger v. Fremont 
Nate Bank nciid ie reteset oitine Otb ete sa gue 


All tangible property and real property in this state, not 
expressly exempt therefrom, shall be subject to tax- 
ation, and shall be valued at its actual value. Such 
actual value shall be taken and considered as the tax- 
able value on which the levy shall be made. Spencer 
Holiday House v. County Bd. of Equal. ................ 
Nothing in Neb. Rev. Stat. § 77-112 (Reissue 1981) re- 
quires a county assessor or county board to use all of 
the factors set forth therein to arrive at a proper valu- 
ation. Instead, they may use such factors or a 
combination thereof which they determine to be appli- 
cable in determining actual value under the Constitu- 
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tion of Nebraska. Spencer Holiday House v. County 
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Airport Inn v. County Bd. of Equalization ............. 
Neb. Rev. Stat. § 77-1317 (Reissue 1981) does not re- 
quire formal notice from the county assessor to the 
landowner that valuation of real estate has been 
changed as a result of improvements undisclosed at the 
time of a previous assessment. Ganser v. County of 
Lancaster 9505 isa diode eae ie nes ee ney 


Vendor and Vendee. 


1. 


Venue. 


Verdicts. 


1. 


It is established in Nebraska law that a vendee under 
an executory land contract is entitled to an equitable 
lien for such amount which has been paid on the pur- 
chase price as against a subsequent creditor or pug- 
chaser from the vendors. Sidney Fed. S. & L. Assn. v. 
JONCS 203 4 ha aa Lets helangahle ages AA paces sida ke anda Maes 
In a case where performance of a land contract is frus- 
trated by the act or neglect of the vendor, the measure 
of damages should be the recovery of amounts properly 
designated as principal and such amounts of interest 
and value of improvements as exceed the reasonable 
value of the use of the property. Sidney Fed. S. & L. 
ASSN V2 JONES? ceo itso aed SM ARs ees ranean ere 


A motion for a change of venue in a criminal case is ad- 
dressed to the sound discretion of the trial court, and its 
ruling will not be disturbed on appeal unless a clear 
abuse of discretion is shown. State v. Rife ............ 
Jurisdiction is the authority or power to decide a case. 
Venue is the site where the power to adjudicate is to be 
exercised. In the absence of statutory provisions to the 
contrary, an objection to venue can be waived. State 
ex rel. Bauersachs v. Williams ..............--.....055 


A verdict of a trier of fact in a criminal proceeding will 
be sustained if, taking the view most favorable to the 
State, there is evidence to support it. State v. Lopez 

State:Vs Esler eecss saciwaadis asters ts oe edatn ees woe ants 
In a criminal case tried to the court without a jury, the 
findings of the court have the effect of a jury verdict 
and will not be disturbed on appeal unless clearly 
wrong, and the verdict must be sustained if there is 
substantial evidence, taking the view most favorable to 
the State, tosupport it. State v. Kanger .............. 
After a jury has considered all the evidence and re- 
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turned a verdict of guilty, that verdict may not, as a 
matter of law, be set aside on appeal for insufficiency 
of evidence, if the evidence sustains some rational 
theory of guilt. State v. Evans ........................ 
A verdict will not be set aside unless it is against the 
weight of the evidence, or appears to have been the re- 
sult of passion, prejudice, mistake, or disregard of the 
rules of evidence or the law. Hoegerlv. Burt ......... 


Video Tapes. 


Wages. 


Waiver. 


1. 


Admission of video tapes is generally within the trial 


court's discretion, subject to the same requirements for 
admission of still photographs. State v. Rife .......... 


Work not requested but permitted is worktime and 
compensable. North v. City of Omaha ................ 
When an employer retains a hold on employees during 
lunchtime so that the employees are not actually at lib- 
erty to leave, the lunchtime constitutes compensable 
time. North v. City of Omaha ....................0... 


An express or implied acceptance of work as in compli- 
ance with a building contract operates as a waiver of 
defective performance, but this rule is inapplicable 
where the acceptance was under protest or induced by 


fraud, or where the defects were latent and unknown to - 


the owner. City of Gering v. Smith Co. ................ 
Ordinarily, the acceptance of performance after a de- 
fault in performance waives the right to rely upon the 
default. City of Gering v. Smith Co. ................., 
A general appearance waives any defects in the proc- 
ess or notice, the steps preliminary to its issuance, or in 
the service or return thereof. Harris v. Eberhardt .... 
The Uniform Commercial Code makes it quite clear 
that the requirement of giving notice pursuant to Neb. 
U.C.C. § 9-504(3) (Reissue 1980) may not be waived 
prior to default. Borg-Warner v. Watton .............. 
A defendant who pleads guilty to a misdemeanor in 
which a sentence of imprisonment is legally permis- 
sible is entitled to be informed of the nature of the 
charges against him, the right to assistance of counsel, 
the right to confront witnesses against him, the right to 
a jury trial, and the privilege against self-incrimination, 
and the record must affirmatively show a voluntary 
and intelligent waiver of these rights. State v. Kucera 
Jurisdiction is the authority or power to decide a case. 
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Venue is the site where the power to adjudicate is to be 
exercised. In the absence of statutory provisions to the 
contrary, an objection to venue can be waived. State 
ex rel. Bauersachs v. Williams ................--...... 


Warranty. 


Waters. 


A warranty that goods shall be merchantable is implied 
in a contract for their sale if the seller is a merchant 
with respect to goods of that kind. Nerud v. Haybuster 
MES e coin aBae a igid Aa arate adios, Sagi naa dnalpbog’a ea mada OMS, eacets 


A watercourse is defined by statute as any depression 
or draw 2 feet below the surrounding lands and having 
a continuous outlet to a stream of water, or river or 
brook. Northport Irr. Dist. v. Jess .............- 04000. 
To constitute a watercourse, it must appear that the 
water usually flows in a particular direction and by a 
regular channel, having a bed with banks and sides, 
and usually discharging itself into some other body or 
stream of water. It may sometimes be dry. It need 
not flow continuously, but it must have a well-defined 
and substantial existence. Northport Irr. Dist. v. Jess 

In order for a watercourse to exist there must be a 
permanent supply of water from similar conditions, 
such as rainfall or snowmelt, which will always pro- 
duce a flow of water in the same channel and that these 
conditions will reoccur with some degree of regularity. 
Northport Irr. Dist. v. Jess ............. 00 cee eee eee 
The corpus of running water in a natural stream is not 
the subject of private ownership. Such water is classi- 
fied with light and the air in the atmosphere. It is 
publici juris, or belongs to the public. A usufructuary 
right, or right to use it, exists, and the corpus of any 
portion taken from the stream and reduced to posses- 
sion is private property so long only as the possession 
continues. Northport Irr. Dist. v. Jess ................ 


Weapons. 


An instrument not specifically enumerated in Neb. 
Rev. Stat. § 28-1202(1) (Reissue 1979) may be a ‘‘deadly 
weapon”’ if in the manner it is used or intended to be 
used it is capable of producing death or serious bodily 
injury. Statev.Kanger ......... 0... cece eee eee eee 
The question of whether an object or weapon not spe- 
cifically enumerated in Neb. Rev. Stat. § 28-1202(1) 
(Reissue 1979) was a ‘‘deadly weapon’’ is a question of 
fact to be decided by the trier of fact. State v. Kanger 
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Signing of a will by the witnesses prior to the testator’s 
death is a formality of execution required by Neb. Rev. 
Stat. § 30-2327 (Reissue 1979). In re Estate of Flicker 


Wiretaps. 


1. 


No order entered under the provisions of Neb. Rev. 
Stat. § 86-705 (Reissue 1981) to permit the interception 
of wire communications may authorize or approve the 
interception of any wire or oral communication for any 
period longer than is necessary to achieve the objective 
of authorization, nor in any event longer than 30 days. 
State v. Whitmore, White, and Henderson ............. 
Failure to include minimization language as provided 
by Neb. Rev. Stat. § 86-705(6) (Reissue 1981) in an or- 
der to permit the interception of wire or oral communi- 
cation when statutory guidelines have been supplied 
and when there exists a means of measuring compli- 
ance with minimization provisions of the statute is not 
fatal and does not warrant suppression of evidence. 
State v. Whitmore, White, and Henderson ............. 
For the purposes of a wiretap, minimization is to be 
judged on a case-by-case analysis of the reasonable- 
ness of the government’s conduct under the facts and 
circumstances present. State v. Whitmore, White, and 
Henderson: v:sicta nce fbdal satis fads eM ade ae ee eda € 
Whether government agents acted reasonably in a 
wiretap case is affected by a number of factors, in- 
cluding the nature and scope of an alleged conspiracy, 
the government’s reasonable expectations of the char- 
acter of conversations they will be intercepting, and the 
extent of ongoing judicial supervision over surveil- 
lance. State v. Whitmore, White, and Henderson ...... 
Defendants seeking to suppress evidence obtained pur- 
suant to wiretap because of the failure to comply with 
minimization requirements must do more than identify 
individual calls which they contend should not have 
been intercepted; they must establish a pattern of in- 
terception of innocent conversations which developed 
over the period of the wiretap. State v. Whitmore, 
White, and Henderson ......................0.0 0 cee eee 


Witnesses. 


1. 


In a criminal proceeding the right to inquire of a de- 
fendant of a previous conviction is for the purpose of at- 
tacking the credibility of the witness. If, in response to 
a question whether the defendant has ever been con- 
victed of a felony, or a crime involving dishonesty or 
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false statements, the defendant answers yes, the in- 
quiry should end. It is improper to inquire into the na- 
ture of the crime or the details of the offense. State v. 
DAU BNO rt yc ct cn ee tia ten ae eee CA ie bina dn wlelnlatenanses 
A party has the right to cross-examine the witnesses 
produced by his adversary touching every relation 
tending to show their interest or bias. L. J. Vontz 
Constr. Co. v. Alliance Indus. .................2..0000. 
A party has the right to cross-examine a witness with 
regard to an interest which affects credibility. Failure 
to permit such inquiry constitutes reversible error if 
prejudice results to the complaining party. L. J. Vontz 
Constr. Co. v. Alliance Indus. ..................0-0000- 
Evidence relating to a ‘‘Mary Carter’ agreement 
should be admitted where the agreement bears upon 
the bias and credibility of witnesses employed by a 
party to the agreement. L. J. Vontz Constr. Co. v. Alli- 
ANCEINGUS®. 2.06 Co cca wa eee dy came aa Daw oe ecb 
During the period after rendition of the decree and be- 
fore a divorce becomes effective to change the status of 
the parties, the parties are husband and wife with re- 
spect to their competency to testify for or against each 
other. State v. Palmer ............. 0.00 eee eee eee ee 
Where the party against whom a statement is offered is 
present, hears the statement being made, and makes 
no objection, the trial court may consider such evi- 
dence as an exception to the hearsay rule. In re Inter- 
CSt-Of Men fic hosted ne bete earn degassed 
Generally, the matter of a claimant’s credibility is for 
the trier of fact to determine. Kokes v. Shafer ........ 
A litigant may not recite upon oath one statement of 
fact in one judicial proceeding and thereafter, to meet 
the exigencies of the case in trial of a different cause, 
recite an entirely different and inconsistent set of facts. 
In such a situation the evidence is discredited as a mat- 
ter of law and will be disregarded. Kokes v. Shafer ... 
Signing of a will by the witnesses prior to the testator’s 
death is a formality of execution required by Neb. Rev. 
Stat. § 30-2327 (Reissue 1979). In re Hstate of Flicker 
Rebuttal witnesses need not be endorsed on the infor- 
mation. State v. Esluer ............. 0... e eee eee 
The failure to endorse the names of the State’s wit- 
nesses on the information is not grounds for reversal in 
the absence of a showing of prejudice. State v. Esluer 
A witness should not be allowed to express an opinion 
on an inadequate basis. Hoegerl v. Burt .............. 
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Words and Phrases. 


1. 


10. 


The word ‘‘may,”’ as used in rule 28 of the Revised 
Rules of Practice and Procedure of the Nebraska 
Power Review Board (1975), relating to the conducting 
of an investigation by such board on its own motion, 
makes such investigation discretionary and not manda- 
tory. In re Applications of Nebraska P.P. Dist. ....... 
An instrument not specifically enumerated in Neb. 
Rev. Stat. § 28-1202(1) (Reissue 1979) may be a ‘‘deadly 
weapon”’ if in the manner it is used or intended to be 
used it is capable of producing death or serious bodily 
injury. Statev. Kanger .................0.- eee ee eee 
The question of whether an object or weapon not spe- 
cifically enumerated in Neb. Rev. Stat. § 28-1202(1) 
(Reissue 1979) was a ‘‘deadly weapon”’ is a question of 
fact to be decided by the trier of fact. State v. Kanger 

“Total disability’? does not mean a state of absolute 
helplessness; one may be so disabled notwithstanding 
the fact he is able to obtain trivial, occasional employ- 
ment under rare conditions at small remuneration. 
Heironymus v. Jacobsen Transfer ............--+.5+-+) 
A lease is a species of contract for the possession and 
profits of land and tenements, either for life or for a 
certain period of time, or during the pleasure of the 
parties, and the essential elements of a contract must 
be present. Krance v. Faeh ...........-... 0c cece eens 
A lease is a hiring or renting of land for a certain time 
upon a named consideration. Krancev. Faeh ......... 
The categories of tenant and invitee are by definition 
mutually exclusive. Krance v. Faeh .................. 
An act of ‘immorality’? within the meaning of Neb. 
Rev. Stat. § 79-1260 (Reissue 1981) must be an act which 
directly relates to a teacher's fitness to teach. Clarke 
v. Board of Education ............. 0... eee eee 
‘“Immorality’’ is not necessarily confined to matters 
sexual in their nature. In a given context the word 
may be construed to encircle acts which are contra 
bonos mores, inconsistent with rectitude and the stand- 
ards of conscience and good morals. Its synonyms 
are: corrupt, indecent, depraved, dissolute; and its 
antonyms are: decent, upright, good, right. Clarke v. 
Board of Education .................. 0.02 e cece eee 
The term ‘‘immoral’’ has been defined generally as 
that which is hostile to the welfare of the general public 
and contrary to good morals. Immorality has not been 
confined to sexual matters, but includes conduct incon- 
sistent with rectitude, or indicative of corruption, inde- 
cency, depravity, and dissoluteness; or as_ willful, 
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flagrant, or shameless conduct showing moral indif- 
ference to the opinions of respectable members of the 
community, and as an inconsiderate attitude toward 
good order and the public welfare. Clarke v. Board of 
Education! ssa.:.cca i eetwat es te ead bree dan exe pe as 
A teacher commits an immoral act within the meaning 
of Neb. Rev. Stat. § 79-1260 (Reissue 1981) when he calls 
several black students in a racially mixed class ‘‘dumb 
niggers.’’ Clarke v. Board of Education .............. 
While the term ‘‘misconduct”’ is not specifically defined 
in Neb. Rev. Stat. § 48-628(b) (Reissue 1978), it has gen- 
erally been defined to include behavior which evi- 
dences (1) wanton and willful disregard of the employ- 
er’s interests, (2) deliberate violation of rules, (3) dis- 
regard of standards of behavior which the employer 
can rightfully expect from the employee, or (4) negli- 
gence which manifests culpability, wrongful intent, evil 
design, or intentional and substantial disregard of the 
employer’s interests or of the employee's duties and ob- 
ligations. McCorison v. City of Lincoln ............... 
A product is ‘‘unreasonably dangerous’’ when it has a 
propensity for causing physical harm beyond that 
which would be contemplated by the ordinary user or 
consumer who purchases it, with the ordinary knowl- 
edge common to the foreseeable class of users as to its 
characteristics. Nerud v. Haybuster Mfg. ............ 
In the absence of anything to indicate the contrary, 
words must be given their ordinary meaning. Garza v. 
City Of Omaha, «3 viotieee dager e ter eee ah aes 
As a general rule, the words ‘‘final and binding,’ when 
used in ordinances or statutes to refer to the decision of 
an administrative official or agency, mean that it is the 
definitive act of that official or agency and is binding 
until and unless it is set aside by judicial review. City 
of Lincoln v. Soukup ............ 56.600 c eee eee eee 
Conduct which forms a basis for a finding that a party 
has ‘“‘unclean hands’’ must be willful in nature. 
Voichoskie v. Voichoskie ...................... 0000000. 
In Neb. Rev. Stat. § 25-213 (Reissue 1979) insanity 
means such condition of mental derangement which ac- 
tually prevents the sufferer from understanding and 
protecting his or her legal rights. Sacchiv. Blodig .... 
A trespasser is a person who enters or remains upon 
premises in possession of another without the express 
or implied consent of the possessor. Kenney v. Barna 
Disability under Neb. Rev. Stat. § 48-121(1) and (2) 
(Reissue 1978) is defined in terms of employability and 
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earning capacity rather than in terms of loss of bodily 
function. Minshall v. Plains Mfg. Co. ................. 
In defining total disability, losses in bodily function are 
not important in themselves but are only important in- 
sofar as they relate to earning capacity and the loss 
thereof. Minshall v. Plains Mfg. Co. .................. 
A ‘‘reasonable controversy’’ between the parties, suffi- 
cient to protect the employer against statutory penal- 
ties for waiting time for failure to pay total disability 
benefits based on impairment of the body as a whole, 
must rest upon facts concerning employability and not 
solely upon a disability rating. Minshall v. Plains Mfg. 
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Workmen’s Compensation. 


1. 


Although disputed, if there are facts which would justi- 
fy the finding that appellee sustained an accident aris- 
ing out of and in the course of his employment, those 
findings will not be set aside on appeal. Halbert v. 
Champion International ................ 000 e cence eee 
In compensation cases the burden of proof is always 
upon the claimant to prove by a preponderance of the 
evidence that the injury was caused to the employee by 
an accident arising out of and in the course of his em- 
ployment. Halbert v. Champion International ........ 
Hamer vi Henry: -ss.c3ceweiis Aiea Aaa wile eens 
Randall v. Safeway Stores ...............0 0c eee 
Where the inferences are not equally consistent and the 
more probable conclusion is that for which the claimant 
contends, then the claimant sustains his burden of 
proof on the element involved. Halbert v. Champion 
INternatOnal yi ccecg eich s pay pea e Kame gintalgend Gea eels 
One is totally disabled if he is unable to perform any 
work in which he has the experience or capacity to per- 
form. Heironymus v. Jacobsen Transfer ............. 
“Total disability’? does not mean a state of absolute 
helplessness; one may be so disabled notwithstanding 
the fact he is able to obtain trivial, occasional employ- 
ment under rare conditions at small remuneration. 
Heironymus v. Jacobsen Transfer ..................45. 
Findings of fact made by the Workmen’s Compensation 
Court on rehearing have the same force and effect as a 
jury verdict in a civil case and, if supported by suffi- 
cient evidence, will not be disturbed on appeal unless 
clearly wrong. Heironymus v. Jacobsen Transfer ..... 
Friedeman v. State ........... 0... c eee eee eee 
Kokés‘vzShater s0e0 0. hone oda d gaan gehen 
Brown v. Leavitt Lane Farm .................2....220. 
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Hamer Vv: Henry ..:35:2e ak aie, epee Bee a oa 
Randall v. Safeway Stores ......................20005- 
Minshall v. Plains Mfg. Co. ...............-.....00200, 
Issues of causation are for determination by the fact 
finder. Heironymus v. Jacobsen Transfer ............. 
Kokes v Shafer’ sce.d i. ccagncs sees eas het be idee ne 
Causation may be established on the basis of medical 
probability. Heironymus v. Jacobsen Transfer ....... 
The statute authorizing an increase in a workmen’s 
compensation award limits the basis for modification 
to that increased incapacity due solely and only to the 
compensable accident. Sidel v. Spencer Foods ........ 
The Workmen’s Compensation Act is to be construed 
liberally so that its beneficent purposes may not be 
thwarted by technical refinement of interpretation. 
Neb. Rev. Stat. §§ 48-101 et seq. (Reissue 1978). 
Friedeman Vv. State .................00 cc eee eee san 
The fact that an employee knew that he was inflicting 
upon himself a mortal wound will not, in all cases, con- 
stitute willful negligence within the meaning of Neb. 
Rev. Stat. § 48-151(7) (Reissue 1978). Friedeman v. 
State 2sccvisee So sccd Meedatas te ceed wetas NAA Gee Monasl ewe aoe 
Scientific testimony of factors that can override a per- 
son’s will, to the extent that even the knowledge of the 
consequences of the act of suicide do not prevent the 
act from taking place, are admissible to demonstrate 
that the act was not willful. Friedeman v. State ...... 
While the act of suicide may be an independent inter- 
vening cause in some cases, it is certainly not so in 
those cases where the incontrovertible evidence shows 
that, without the injury, there would have been no sui- 
cide; that the suicide was merely an act intervening be- 
tween the injury and the death and part of an unbroken 
chain of events from the injury to the death and not a 
cause intervening between the injury and death. 
Friedeman v.‘State <2. 2ose.ceieee fives ian deal cabs 
A suicide note written by the decedent within 24 hours 
of death is admissible as a declaration of present state- 
of-mind exception to the hearsay rule. Friedeman v. 
Stale: sciences heady acta Sed Geno oie whee 
The Workmen’s Compensation Court may receive in 
evidence matters not properly admissible in other 
courts bound by the rules of evidence. Friedeman v. 
State vison wet Ga Ne bia Ald Sale teeth ate hes led 
Generally, the matter of a claimant’s credibility is for 
the trier of fact to determine. Kokesv. Shafer ........ 
An employer may engage in two separate businesses, 
one subject to the workmen’s compensation law and 


209 
470 


209 


325 


413 


413 


413 


413 


413 


413 


470 


1024 


18. 


19. 


20. 


21. 


22. 


23. 


24. 


25. 


INDEX 


one exempt from that law. Brown v. Leavitt Lane 
Barm.cctsenrs aeteawt eee seat ea Gands Mee eae 
To recover compensation the evidence must show that 
the employee died as a result of an accident arising out 
of and in the course of his employment. Niesen v. 
Logan County Co-op Oil Assn. .................. 02005. 
The burden of proof is on one asserting death from 
other than natural causes to establish such fact by a 
preponderance of the evidence. Niesen v. Logan 
County Co-op Oil Assn. ..............00 00220 c cee eee 
When an employee dies suddenly and mysteriously 
while engaged in his work, the burden of proof that his 
death resulted from an accident arising out of the em- 
ployment rests upon the claimant for compensation, 
and such proof must amount to something more than a 
mere guess. Niesen v. Logan County Co-op Oil Assn. 
Where the testimony gives rise to conflicting inferences 
of equal degree of probability such that a choice be- 
tween them is a matter of conjecture, a workmen’s 
compensation award cannot be sustained. Niesen v. 
Logan County Co-op Oil Assn. .................0.-0.000. 
Findings of fact made by the compensation court will 
not be set aside on appeal unless clearly wrong. How- 
ever, where there is not sufficient competent evidence 
in the record to warrant the making of the award, or 
the findings of fact do not support the award, this court 
must modify, reverse, or set aside the award. Niesen 
v. Logan County Co-op Oil Assn. ..................0006. 
Factors which have been used by the Supreme Court to 
determine employee status have been (1) the element 
of control, including the right of termination, the 
method of payment, and the availability of equipment, 
and (2) the nature of the work, including the skill re- 
quired and the duration of the work. Franklin v. Paw- 
NOY, 2s. cise on te eah alate Sete aSilagina bevels MbarhereicBic ener ave cagtane Pale Ac tl hates 
The general test of whether work being done by an in- 
dependent contractor for an owner is within the ambit 
of Neb. Rev. Stat. § 48-116 (Reissue 1978) is whether the 
work being done by the independent contractor would 
ordinarily be done by employees of the owner in view of 
the owner’s past practices and the practices of em- 
ployers in comparable businesses. Franklin v. Pawley 
Factors which help determine if the activity is within 
the owner's trade or business, so that the employees of 
the owner would be expected to ordinarily complete the 
task, may include (1) the nature of the business, (2) the 
previous activities of the business’ employees, (3) the 
amount of participation in the job by the business’ em- 


522 


587 


587 


587 


587 


587 


624 


624 


26. 


27. 


28. 


29. 


30. 


31. 


32. 


33. 


34. 


35. 


INDEX 


ployees, (4) the company’s charter, (5) the duration of 
the job, (6) the regularity of the activity, (7) the past 
practices of the business, (8) the employer’s size, and 
(9) the skilled manpower and tools available to com- 
plete the task. Franklin v. Pawley ............---.---- 
The mere fact that one may become ill or experience 
pain during employment does not in and of itself prove 
that the employee is disabled as a result of an ‘‘acci- 
dent”’ arising out of and in the course of employment, 
entitling the individual to compensation under the Ne- 
braska Workmen’s Compensation Act. Hamer v. 
PHONY Y iss assert data 8 Ab ad ate ed BDa a eee eeeaoeas Oto ear ea inte mug ete oe 
Unless the character of the injury is objective, that is, 
where its nature and effect are plainly apparent, then it 
is a subjective condition necessitating expert testi- 
mony. Hamerv. Henry ...............-.00 eset eeee 
As a general rule, where the record presents nothing 
more than conflicting medical testimony, this court will 
not substitute its judgment for that of the compensation 
court. Hamer v. Henry ................. 00 cece eee 
In testing the sufficiency of the evidence to support the 
findings of the compensation court, every controverted 
fact must be resolved in favor of the successful party, 
and such party should have the benefit of every infer- 
ence that can be drawn therefrom. Hamer v. Henry .. 
Minshall v. Plains Mfg. Co. ........--. eee eee eee ee 
Testimony with regard to causation must be definite 
and certain to warrant a compensation award. Ran- 
dall v. Safeway Stores ..................00 0020... esas 
The trier of fact is not required to take the opinion of 
experts in regard to the causal connection between the 
alleged injury and the disability as binding upon it. 
Randall v. Safeway Stores ................ 0.00002 eee 
A workmen’s compensation award cannot be based on 
speculation, and if an inference favorable to the claim- 
ant can only be reached on the basis thereof, then she 
cannot recover. Randall v. Safeway Stores ........... 
Disability under Neb. Rev. Stat. § 48-121(1) and (2) 
(Reissue 1978) is defined in terms of employability and 
earning capacity rather than in terms of loss of bodily 
function. Minshall v. Plains Mfg. Co. ................. 
In defining total disability, losses in bodily function are 
not important in themselves but are only important 
insofar as they relate to earning capacity and the loss 
thereof. Minshall v. Plains Mfg. Co. .................. 
A “reasonable controversy’’ between the parties, suffi- 
cient to protect the employer against statutory penal- 
ties for waiting time for failure to pay total disability 
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benefits based on impairment of the body as a whole, 
must rest upon facts concerning employability and not 


solely upon a disability rating. Minshall v. Plains Mfg. 
Co. 


